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GENERAL  INTRODUCTION. 


The  undertaking  of  ^'The  Beyised  Beports"  is  in- 
tended to  give  effect  to  a  desire  whicli  has  been  felt  and 
expressed  in  our  profession  from  the  time  of  Bacon  down- 
wards. It  is  proposed  to  republish  the  old  Eeports  of  our 
Superior  Courts  of  Common  Law  and  Equity  which  are 
modem  enough  to  be  still  of  frequent  practical  utility, 
reducing  them  to  a  manageable  bulk  and  cost  by  the 
omission  of  obsolete  and  unimportant  matter.  We  do  not 
pretend  that  the  need  of  occasional  reference  to  the  books 
at  large  can  be  superseded  by  this  or  any  other  process  of 
revision.  In  one  sense  no  reported  case  can  ever  be 
obsolete  while  the  laws  and  judicial  usages  of  English- 
speaking  countries  are  what  they  are  :  that  is,  no  man  can 
say  beforehand  that  any  given  case,  however  antiquated  or 
trifling  it  may  appear  in  itself  to  be,  may  not  at  some  time 
have  its  use  for  the  modem  practitioner  or  text-writer. 
Every  decision  in  the  books  is  part  of  the  history  of  the 
law,  and  no  part  of  that  history  can  be  absolutely  insignifi- 
cant. In  a  like  sense  the  Statutes  of  the  Eealm  can  never 
be  superseded  by  modem  legislation.  Every  repealed 
statute  is  a  piece,  however  small,  of  the  political,  legal,  or 
economic  history  of  the  kingdom,  and  may  conceivably  be 
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a  necessary  witness  for   some  historical  if  not  judicial 
purpose.     Nevertheless  it  is  found  expedient  among  prac- 
tising lawyers  to  make  a  distinction  even  in  the  field  of 
current  legislation ;  and  the  thing  is  done  with  success  and 
general  approval  by  that  well-known  series,  "  The  Statutes 
of  Practical  Utility."    Eeported  cases  admit  of  being  dis- 
tinguished in  the  same  manner,  at  any  rate  after  they  have 
been  tried  by  the  experience   of  a  generation  or  two. 
Some,  as  every  lawyer  knows,  are  constantly  cited,  some 
frequently,  some  just  often  enough  to  be  remembered,  and 
some,    one  may   say  with  approximate  accuracy,  never. 
This  last  class  is  fairly  described  as  of  no  practical  utility, 
and  the  farther  we  go  back  in  time  the  larger  it  becomes. 
By  eliminating  matter  of  this  kind  the  bulk  of  the  Beports 
will   be    very  largely  reduced,    while  for   all  ordinary 
purposes   the  remainder  will  be  as  useful  as  the  whole 
former  bulk ;  or,  rather,  more  useful,  because  more  handy. 
The  cost   and  trouble    of   forming  a  collection  of  the 
Beports  as  they  stand  are  too  notorious  to  dwell  upon. 
But  it  is  perhaps  not  always  realised  that,  while  most  of  the 
old  Beports  are  pretty  constantly  in  the  market,  and  some 
are  cheap,  others,  and  those  not  the  most  obscure,  are  so 
scarce  that  even  a  buyer  who  is  ready  to  pay  their  price 
cannot  expect  to  acquire  a  copy  within  any  certain  time. 
Probably  the  number  of  really  complete  sets  of  the  Beports 
in  private  hands  might  be  counted  on  one's  fingers.     "  The 
Bevised  Beports,"  therefore,  will  offer  to  subscribers  not 
only  much  that  formerly  could  not  be  bought  save  in  a 
cumbrous  and  costly  form,  but  some  things  that,  except  by 
a  stroke  of  good  luck,  were  not  to  be  bought  at  all. 
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It  has  been  decided,  after  careful  consideratioii,  to  take 
the  year  1785  as  the  starting-point  for  the  present.     The 
Term  Eeports,  a  series  of  considerable  bulk  and  great 
authority,  will  thus  be  the  earliest  dealt  with;  on  the 
Equity  side  the  no  less  important  series  of  Vesey  Junior 
commences  only  a  few  years  later.     It  is  hoped  that  this 
decision  will  meet  with  general  if  not  universal  approval 
Something  might  be  said  for  going  back  a  little  farther,  so 
as  to  take  in  Douglas  for  common  law,  and  Brown's  Chan- 
cery Eeports  for  equity  (a  book  not  of  first-rate  authority, 
but  the  only  authority  for  most  of  its  period).     But  the 
date  from  which  the  continuous  stream  of  modem  authority 
shall  be  deemed  to  begin  must  be  fixed  somewhere,  though 
every  fixed  line  must  be  more  or  less  arbitrary ;  and  the 
commencement  of  the  Term  Reports  offers,  on  the  wholej 
the  least  arbitrary  division  within  the  possible  range  of 
choice.      Moreover,   the  earlier   Eeports  just   mentioned 
happen  to  be  of  moderate  compass  and  quite  easily  procur- 
able.   Any  practitioner  who  is  so  minded  may  add  both 
Brown  and  Douglas  bodily  to  his  library  for  a  trifling  cost 
in  money  and  shelf-room ;  and,  other  things  being  equal, 
the  balance  of  advantage  is  in  favour  of  that  course  which 
will  sooner,   even  a  little   sooner,  bring   "The  Eeyised 
Eeports  "  within  sight  of  really  modem  decisions.     If  tho 
present  venture  succeeds,  we  hope  to  go  back  to  the  old 
reporters  one  day.     But  when  that  day  comes  I  am  in- 
clined to  think  that  a  different  sort  of  editing  will  be 
wanted,  and  that  at  least  the  books  prior  to  the  eighteenth 
century  will  have  to  be  treated  as  historical  monuments 
rather  than  as  authorities  for  modem  practice.     What  Bhall 
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be  done  in  this  kind,  however,  or  whether  it  can  ever  be 
adequately  done  by  unaided  private  enterprise,  we  are  not 
now  called  on  to  consider. 

A  word  has  to  be  said  of  the  method  adopted  by  the 
present  editor  and  the  learned  friends  who  work  with  him. 
It  will  be  understood  that  "  The  Eevised  Reports  "  are  an 
edition  and  not  a  selection ;  they  will  be  formed  not  by 
choosing  for  republication  those  cases  which  the  editors 
deem  important  or  instructive,  but  by  omitting  such  cases 
and  parts  of  cases  as  appear  to  the  editors  to  be  clearly  not 
important  for  the  current  study  and  practice  of  the  law. 
The  decisions  will  be  treated  not  as  plaintiffs  having  to 
make  out  the  merits  of  their  claim,  but  as  defendants  with 
the  benefit  of  possession.  Various  tests  will  have  to  be 
applied,  according  to  the  subject-matter  and  the  date,  in 
order  to  ascertain  whether  cases  have  really  ceased  to  be 
current  or  not.  For  example,  there  can  be  no  doubt  about 
retaining  a  case  that  has  been  more  than  once  or  twice 
judicially  cited,  or  has  been  frequently  cited  in  argument, 
within  the  last  generation.  There  may  be  some  doubt 
where  a  case  appears  to  be  cited,  within  a  like  period, 
only  in  a  few  text-books,  and  the  weight  of  any  sucli 
citations  will  have  then  to  be  carefully  estimated.  Where 
a  case  has  been  reversed  or  expressly  overruled  the  burden 
of  proof  will  so  far  be  shifted ;  but  it  may  well  hold  its 
own  if  the  authorities  now  in  force  are  not  sufficiently 
intelligible  without  reference  to  it,  or  if  it  is  so  well  known 
as  to  have  taken  a  classical  standing  in  the  history  of  the 
law.  Other  grounds  for  omitting  cases  (or,  where  judged 
proper,  parts  of  cases)  will  be  that  the  decision  relates  to 
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matters  now  obsolete  by  reason  of  changes,  statutory  or 
otherwise,  in  practice  or  law;  that  the  point  decided  is 
now  too  well  settled  to  need  citation  of  authorities,  or  is 
coyered  by  better  and  later  authority ;  that  no  final  deci- 
sion of  the  case  is  reported ;  that  the  question  turned  on 
the  construction  of  special  and  unusual  words,  or  on  the 
application  of  settled  rules  of  law  to  special  and  unusual 
facts ;  finally  that  in  one  way  or  another  the  case  is  not, 
perhaps  never  really  was,  of  any  general  interest.     We  do 
not  propose  to  use  these  categories  as  hard  and  fast  rules, 
but  only  as  general  guides  to  editorial  discretion,  subject 
to  the  power  and  duty  of  dealing  with  exceptional  cases  as 
may  seem  best,  and  for  the  purpose  of  ultimately  indicating 
in  periodical  index  volumes,  on  what  reasons  we  have  pro- 
ceeded.    It  is  intended  to  account  in  these  indexes  for 
every  case  in  the  books  dealt  with,  somewhat  in  the  same 
manner  as  the  Chronological  Table  of  the  Statutes  accoimts 
for  all  the   Statutes.     Judgments  will  not  be  abridged 
except,  on  occasion,  as  to  statements  of  the  facts  (a  discre- 
tion constantly  used  by  reporters  themselves),  and  except  \ 
where  the  case  is  retained  only  for  the  sake  of  one  or  more 
definite  points  out  of  those  dealt  with  at  the  time ;  but  a  1^^ 
comparatively  free  hand  will  be  used  in  retrenching  prolix 
reports  of  arguments.     Head-notes,  which  are  strictly  no 
part  of  the  report,  will  be  corrected  and  revised  as  often  as 
it  appears  useful.     It  would  be   inconsistent    with    the 
scheme  of  the  work  to  attempt  any  commentary  beyond 
the  briefest  reference  to  later  decisions  on  the  same  or 
closely  similar  points. 
With  regard  to  the  subject-matter,  we  do  not  profess                       n 
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generally  to  account  for  the  works  of  any  other  reporters 
than  those  in  the  English  Superior  Courts  of  Equity  and 
Common  Law;  but  the  Insk  Beports  which  have  been 
received  as  authoritative  in  the  English  Courts  will  have 
our  attention  when  their  time  comes,  and  we  shall  endea- 
vour to  select  from  the  reports  of  other  jurisdictions  in 
England,  such  as  those  of  the  Admiralty  Court  and  the 
Privy  Council,  cases  which  have  a  material  bearing  on 
points  of  the  general  law,  and  have  accordingly  become 
current  beyond  their  own  special  regions.  Purely  criminal 
cases  are  not  included  in  the  present  series  except  in  a 
similar  way  of  selection,  that  is  to  say,  so  far  as  they 
may  be  used  as  authority  on  points  of  ordinary  civil 
jurisdiction. 

P.P. 

Likcolm'a  Inn,  1891. 
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Foe  tlie  general  scheme  of  this  work,  I  refer  to  the 
statement  already  circnlated  among  the  profession,  and 
now  reprinted  for  reference.  This  first  volume  deals  with 
the  first  volumes  of  Cox  and  Vesey  Jr.  respectively, 
and  the  first  three  volumes  of  the  Term  Eeports.  If 
common  law  seems  to  get  the  lion's  share,  it  is  because  of 
the  unusual  proportion  of  important  and  still  valuable 
cases  contained  in  the  earlier  volumes  of  the  Term  Eeports, 
which  partly  fall  within  the  time  of  Lord  Mansfield. 

The  note  to  Idckharrow  v.  Mason^  at  p.  427,  may  be 
mentioned  as  a  specimen  of  exceptional  treatment.  Al- 
though no  longer  a  working  authority,  the  case  is  too 
celebrated  to  be  cut  short  without  an  apology.  Cooke  v. 
OxUy  (p.  783),  that  old  friend  or  enemy  of  students  of  the 
law  of  contract,  may  serve  on  the  other  hand  to  illustrate 
our  rule  of  abstaining  from  commentary.  Cooke  v.  Oxley 
is  commonly  vouched  for  the  proposition  stated  in  the 
head-note,  as  now  revised  by  Mr.  Campbell,  a  correct 
one  beyond  all  doubt.  But  critical  examination  shows 
that  the  decision  really  involved  more,  though  possibly 
the   Court    did   not    perceive   it.      How  much   more  is  y 
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still  a  controvertible  point,  notwithstanding  the  judicial 
explanation  offered  in  Stevenson  v.  MacLeafi.  But  an 
editor  who  pursued  this  question  would  write  a  disserta- 
tion rather  than  a  note.  Practically  it  is  enough  to  know 
that  Coolce  v.  Oxlei/  is  a  received  authority  only  to  the 
extent  of  the  head-note,  and  therefore  I  have  confined 
myself  to  a  simple  reference  to  Stevenson  v.  MacLean^ 
though  myself  convinced  that  what  Cooke  v.  OxUy  decided 
on  the  pleadings  was  something  different,  and  wrong. 

It  may  be  asked  why  Brown's  Parliamentary  Cases  are 
not  specially  represented.  The  reason  is  that,  after  myself 
examining  all  the  cases  in  the  eight  volumes  of  Brown 
which  fall  within  our  period,  I  found,  with  one  exception, 
nothing  of  value  to  the  modem  lawyer  which  could  not  be 
more  conveniently  incorporated  with  the  report  in  the 
court  below.  Brown,  I  need  hardly  remind  the  learned 
reader,  does  not  give  the  reasons  for  the  decisions  of  the 
House  of  Lords.  In  fact  the  House  of  Lords,  even  late  in 
the  eighteenth  century,  was  only  coming  to  be  regarded  as 
a  regular  and  ordinary  court  of  justice.  The  one  excep- 
tional case  is  Jamieson  v.  Laurie  (1796),  6  Bro.  P.  C.  474, 
a  Scots  appeal  still  cited  in  the  text-books  on  shipping. 
This  will  be  reproduced,  with  allowable  abridgment,  when 
the  Eevised  Eeports  reach  its  date- 
Cox's  reports  have  the  drawback  of  often  not  showing, 
on  the  face  of  the  report,  by  what  judge  a  particular  case 
was  decided.  The  reader  will  be  able  to  remedy  this  by 
turning  to  the  list  of  judges  which  follows  this  preface. 


PREFACE   TO  VOLUME  I.  xui 

Many  suggestions  as  to  the  plan  and  arrangement  of  the 
Bevised  Beports  have  been  made  to  the  publishers  and  to 
myself,  of  which  some,  unfortunately,  were  received  after 
it  was  too  late  to  make  any  material  change.  So  far  as 
possible,  however,  all  suggestions  have  been  weighed,  and 
in  particular  the  inclusion  of  Equity  and  Common  Law  cases 
in  the  same  volume  was  finally  decided  upon  after  full 
consideration  of  reasons  urged  to  the  contrary  by  some 
gentlemen  of  Lincoln's  Inn.  I  am  far  from  thinking  that 
we  may  not  yet  learn  from  experience  to  make  further 
improvements  in  details,  and  critical  remarks  directed  to 
that  end,  and  consistent  with  the  settled  plan  of  the  work, 
will  be  acceptable  at  any  time. 

It  remains  for  me  to  express  my  best  thanks  to  my 
learned  friends,  Mr.  Campbell  and  Mr.  Saunders,  who 
have  borne  the  burden  and  heat  of  many  days  in  putting 
this  volume  into  shape. 

P.P. 
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NOTE. 

The  fir$t  and  last  page$  of  the  original  report,  as  printed  in  the 
latest  edition  now  commonly  in  use,  are  noted  at  the  head  of  every 
case  ;  and  at  the  head  of  every  judgment  the  corresponding  page  of 
the  original  report  is  noted  in  the  margin. 

In  the  first  volume  of  Cox  there  are  a  certain  number  of  cases 
earlier,  a  few  considerably  earlier,  than  the  date  fixed  for  the  general 
commencement  of  the  Bbvisbd  Reports.  Our  rule  being  to  lean  to 
inclusion  when  there  is  any  doubt,  we  have  thought  it  best  not  to 
exclude  any  such  case  for  that  reason  only. 
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CHANCERY. 


1759. 

BAETLETT  v.  PICKEESGILL.*  £^ 

(1  Cos,  15,  16.)  Kbbper 

HSNLET. 

F&rol  evidenoe  cannot  be  admitted  to  show  that  a  party  having  agreed 
for  the  puichaee  of  an  estate  in  his  own  name,  had  in  fact  purchased  it 
on  behalf  of  another  person. 

The  defendant  bought  an  estate  for  the  plaintiff,  but  there  was 
no  written  agreement  between  them,  nor  was  any  part  of  the 
money  paid  by  the  plaintiff.  Defendant  articled  for  the  estate  in 
his  own  name,  and  refused  to  convey  to  the  plaintiff.  This  bill 
was  brought  to  compel  a  conveyance.  Question,  whether  the 
plaintiff  may  give  parol  evidence  of  this  ? 

Lord  Eebpbb  Henley  (without  hearing  counsel  for  defendant) : 

The  question  is,  whether  this  evidence  is  competent  or  not  ?  [  15  ] 
this  will  depend  upon  the  Statute  of  Frauds.  To  allow  it  in  this 
case  would  be  to  overturn  the  statute.  The  reason  of  making 
that  statute  was  the  confusion  of  property,  owing  to  perjury, 
either  by  money  or  affection.  The  statute  says,  no  trust  shall  be 
of  land,  unless  by  memorandum  in  writing  (except  such  trusts  as 
arise  by  operation  of  law).  This  is  not  like  the  case  of  money 
paid  by  one  man,  and  the  conveyance  taken  in  the  name  of 
another.    There  the  bill  charges  that  the  estate  was  bought  with 

•  See  Heard  y.  POUy  (1869)  L.  B.  4  Ch.  548,  38  L.  J.  Ch.  718;  JameBT. 
SmUh,  '91,  1  Oh.  384. 
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1769. 
Babtlett  v. 

PICKEB80ILL. 


the  plaintifiTs  money  :  if  the  defendant  says  he  borrowed  it  of  the 
plaintiff,  then  the  proof  will  be  whether  the  money  was  lent  or 
not ;  if  it  was  not  lent,  the  plaintiff  bought  the  land. — If  I  were 
to  allow  the  evidence  in  this  present  case,  I  do  not  know  a  case 
where  the  statute  would  take  place.  The  judges  have  taken 
several  cases  out  of  the  statutes,  as  agreements  in  part  executed. 
If  Bartlett  had  paid  any  money,  it  would  have  been  a  reason  for 
me  to  admit  the  evidence,  or  if  there  had  been  any  fraud  used  by 
the  defendant,  to  prevent  an  execution  of  the  agreement ;  but  as 
there  is  none,  the  bill  must  be  dismissed  with  costs. — Beg.  Lib. 
A.  1758,  fol.  486. 


N.B. — The  defendant  Pickersgill  having  by  his  answer  denied 
the  trust,  was  indicted  for  perjury  in  that  particular,  and  con- 
victed on  the  evidence  of  the  plaintiff,  circumstances  confirming 
the  testimony,  and  proof  by  other  witnesses  of  declarations  by 
defendant.  Afterwards  plaintiff  petitioned  for  leave  to  file  a 
supplemental  bill,  in  nature  of  a  bill  of  review,  stating  this  con- 
viction ;  but  Lord  Keeper  Henley  dismissed  this  petition  22nd 
November,  1760. 


1783. 
July  17. 

ZineoMt  Inn 
Hall, 

LOBDS  COlf- 
MIB8I0NEBB. 


HOLMES  V.  HOLMES.* 

(1  Cox,  39,  40.) 

A  father  makes  his  will  and  giyes  a  legacy  of  500^  to  his  son ;  and 
afterwards  takes  his  son  into  partnership  and  gives  him  half  the  stock 
in  trade  to  the  amount  of  15,000^.  This  advancement  shall  not  be 
taken  in  satisfaction  of  the  legacy. 

Holmes  the  father,  who  was  a  jeweller,  by  his  will  dated  in 
November,  1771,  gave  his  son  500i.  and  2,000Z.  to  four  unmarried 
daughters.  Then  gave  his  son  the  utensils  of  his  trade  (which 
were  of  trifling  value)  and  gave  the  residue  of  his  personal  estate 
to  his  wife  for  life,  and  after  her  death  he  gave  further  legacies 
to  his  daughters ;  to  some  500Z.  and  to  others  1,000Z.  and  if  any 
Bu  plus,  to  be  divided  amongst  all  his  children  who  should  be 
then  living  (there  then  being  seven  in  all).    Li  1779,  he  took  his 

t  XawM  V,  Lawu  (1881)  20  Ch.  D.  81,  87. 


CHANCERY— 1  COX,  39,  40.  i 

son  into  partnership  with  him,  and  by  the  deed  of  partnership  1783. 
the  stock  was  to  be  8,000Z-  to  be  brought  in  equally,  and  they  holmm  v. 
were  to  be  equally  entitled  to  the  profits.  The  father  brought  in  Holmbs. 
the  whole  capital,  and  it  was  understood  by  the  family  that  he 
meant  to  give  the  son  the  half  of  the  stock.  The  children  who 
were  of  age  by  their  answer  admitted  this,  and  there  was  parol 
evidence  of  declarations  of  the  testator  at  different  times  that  he 
meant  to  bring  his  son  into  partnership  and  to  give  him  half  the 
stock,  and  even  the  whole,  and  that  he  told  one  witness  that  he 
had  brought  his  son  in  and  had  given  him  1,500{.  The  question 
made  in  this  cause  was  whether  this  advancement  was  a  satis- 
faction of  the  legacy  of  5002.  and  it  was  held  not  to  be  a  satisfac- 
tion, as  not  being  ejusdem  generis,  and  that  it  must  have  been 
the  testator's  intention  that  plaintiff  should  have  both.  Lord 
Commissioner  Hotham  relied  on  an  argument  for  the  plaintiff, 
that  if  the  legacy  had  been  a  moiety  of  the  stock,  and  afterwards 
500Z.  had  been  given,  it  could  not  have  been  a  satisfaction. 


HALL  V.  HALLET.  i784. 

Oct.  30. 
ON  FUBTHEB  DIBBCTIONS.  

,-  rN       *«.     -.-^v  Lincoln's  Inn 

(1  Cox,  134—141.)  ffall. 

Where  an  executor  permits  debts  carrying  interest  at  61.  per  cent,  to    ^P^^  ifc  ^" 
ran  on  when  lie  had  in  his  hands  a  fond  to  pay  them,  he  shall  ed  >    •  * 

ratione  pay  interest  at  that  rate.  But  where  it  appears  only  that  the 
executor  retained  the  assets  for  his  own  purposes,  he  shall  answer 
interest  at  4  per  cent. 

An  executor  shall  not  be  permitted,  either  immediately  or  by  means 
of  a  trustee,  to  be  the  purchaser  from  himself  of  any  part  of  the  assets, 
but  shall  be  considered  a  trustee  for  the  persons  interested  in  the  estate, 
and  shall  account  for  the  utmost  extent  of  advantage  made  by  him 
of  the  subject  so  purchased.  Upon  the  principles  of  policy  no  attorney 
shall  be  permitted  to  purchase  any  thing  in  litigation,  of  which 
litigation  he  has  the  management. 

This  bill  was  filed  by  Humphrey  Hall,  one  of  the  younger 
children  of  J.  Hall  deceased,  and  administrator  of  the  goods  and 
chattels  of  his  father  unadministered  by  J.  Hallet  deceased,  who 
had  taken  out  letters  of  administration  of  Hall's  estate,  against 
Elizabeth  Hallet,  widow  and  executrix  of  J.  Hallet,  and  against 
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1784.  Charles  Scrase,  who  had  been  employed  by  Hallet  as  an  attorney 
Hall  «.  in  the  management  of  all  Hall's  affairs,  and  who  was  also  a  pur- 
chaser of  some  parts  of  Hall's  personalty  from  Hallet,  and  the 
other  younger  children  of  Hall  were  also  made  defendants.  The 
bill  charged  Hallet  and  Scrase  with  very  gross  misconduct  and 
mismanagement  in  the  administration  of  Hall's  affairs.  And 
upon  hearing  the  cause  very  particular  directions  were  given  to 
the  Master,  in  the  reference  made  to  him,  to  inquire  into  the 
several  circumstances  of  the  transaction,  and  the  Master  having 
in  consequence  of  this  reference  made  a  full  and  very  long  report 
of  all  the  particulars,  the  cause  now  came  on  for  further  direc- 
tions on  this  report.  The  points  chiefly  made  on  the  part  of  the 
plaintiff  were,  first,  to  charge  Hallet  with  interest  for  the  money 
retained  after  all  the  debts  were  satisfied,  and  also  for  the  several 
sums  which  he  had  from  time  to  time  kept  in  his  hands  unap- 
plied, while  interest  was  running  on  several  large  debts  by 
specialty,  and  under  several  other  circumstances  of  great  neglect 
and  mismanagement,  which  the  Lord  Chancellor  more  fully 
adverts  to  in  his  decree.  Plaintiff  also  insisted  on  setting  aside 
a  pretended  sale  of  two  shares  in  some  Scotch  mines,  from  Hallet 
to  Scrase  for  1602.  each  (one  of  which  appeared  to  have  been 
bought  by  Scrase,  on  Hallet's  own  account)  as  being  sold  at  a 
great  undervalue,  or  at  least  that  they  were  rising  very  rapidly  in 
value  at  the  time,  and  that  there  was  then  no  necessity  for  selling 
them ;  and  it  appears  that  in  fact  they  did  rise  from  year  to 
year  in  value,  till  they  arrived  in  the  year  1765  (which  was 
about  fifteen  years  afterwards)  to  be  worth  upwards  of  1,600/. 
each  ;  but  it  also  appeared  that,  at  the  time  they  were  sold,  they 
were  in  fact  sold  at  the  market  price. 

Another  point  insisted  upon  by  plaintiff  was  to  make  Scrase 
account  for  two  debts  due  to  Hall's  estate,  amounting  to  6702. 
which  had  been  assigned  to  him  by  Hallet  for  a  sum  of  800/. 
only. 

The  chief  defence  relied  upon  by  defendant  was  the  great 
length  of  time  which  had  elapsed  since  this  transaction,  and 
(especially  as  Hallet  was  now  dead)  the  difficulty  attending  the 
explanation  of  it  by  his  representations.  The  material  dates  in 
the  case  were  as  follows:   Hall  died  26th  July,  1748;  on  the 
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7th  December,  1748,  Hallet  took  out  letters  of  administration ;  1784. 

in  July,  1758,  Hallet  had  satisfied  or  compomided  all  Hall's  hIliTv. 

debts  ;  in  1759  present  plaintiff  came  of  age ;  this  bill  was  filed  Hallbt. 
in  1766 ;  the  cause  was  heard  in  1768. 

Lord  Chanobllor: 

With  respect  to  what  has  been  said  in  this  cause,  as  to  the  [  is^  ] 
effect  of  the  length  of  time  which  the  plaintiff  has  suffered  to 
elapse  without  prosecuting  his  claims,  to  be  sure  no  one  demand 
which  he  had  could  be  stopped  by  the  length  of  time ;  but  yet 
when  the  delay  arises  from  the  person  who  suffers  by  that  delay, 
it  tends  to  suppress  the  suspicions  which  might  otherwise  arise 
on  the  conduct  of  the  other  party.  Now  this  is  exactly  the  case 
of  the  present  plaintiff :  above  twenty  years  since  he  might  and 
ought  to  have  had  a  final  decree ;  under  these  circumstances  he 
cannot  have  those  advantages  and  that  assistance  in  inquiring 
into  facts  which  he  otherwise  might  have  had,  though  this 
is  not  settled  by  any  established  rule  or  positive  decision  of 
the  court,  but  it  is  the  result  from  common  sense,  and  the 
nature  of  evidence.  I  believe  there  never  appeared  a  case 
in  which  an  executor  and  his  agent  behaved  worse  than  in 
the  present.  In  July,  1748,  Hall  died ;  he  was  in  his  lifetime 
husband  of  several  East  India  ships,  and  was  otherwise  in 
a  very  extensive  and  complicated  business;  his  circum- 
stances, considering  the  extent  of  his  concerns,  were  far  from 
being  in  a  good  condition :  on  his  death  his  creditors  were 
called  together ;  but  no  steps  were  taken  to  arrange  his  affairs 
till  December,  1748.  It  does  not  appear  clearly  what  the  step 
was  that  was  then  taken,  but  it  appears,  by  an  opinion  of  Sir 
Dudley  Byder  respecting  his  affairs,  that  something  was  then 
done.  This  helpless  family  appUed  to  Hallet  first  to  be  guardian 
of  the  children:  the  eldest  was  then  about  10  years  old,  and  there 
were  five  or  six  others.  Hallet  afterwards  took  out  letters  of 
administration  to  Hall,  and  his  first  act  as  administrator  was 
this,  he  was  in  right  of  his  wife  entitled  to  one-third  part  of  the 
estates  of  one  Finnell,  to  whom  Hall  was  indebted  to  the  amount 
of  7,2271.  The  advice  he  took  and  the  plan  he  pursued  was  to 
endeavour  to  get  a  priority  established  in  favour  of  Pinnell's 
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1784.  claim  on  Hall's  estate.  To  be  sure  this  could  be  no  fraud  or  even 
Hall  r.  injury  to  Hall's  children,  for  as  to  them  it  was  very  immaterial 
which  debt  had  the  priority ;  but  however  Hallet's  practice  was 
uncommonly  sharp,  for  as  administrator  of  Hall  he  was  sued  by 
himself,  as  being  interested  in  the  estate  of  Finnell :  on  the 
7th  December,  1748,  he  took  out  letters  of  administration ;  the 
very  same  day  the  bill  was  filed  against  him  by  his  own  direction 
and  for  his  own  benefit  (though  of  course  not  in  his  own  name) ; 
on  the  8th  (the  next  day)  he  puts  in  a  full  answer  and  admits 
every  thing ;  and  on  the  9th,  a  final  decree  was  obtained  for  the 
whole  sum :  he  then  proceeds  to  make  sale  of  different  parts  of 
the  personal  estate  of  Hall  to  the  amount  of  15,0002.  and 
upwards,  and  there  being  then  debts  of  Hall's  on  mortgage  bonds, 
&c.,  all  carrying  interest,  he  nevertheless  keeps  the  whole  of  this 
money  in  his  hands  and  lets  the  interest  run  on  the  debts  in  the 
mean  time.  So  things  rested  till  the  year  1752 ;  he  then  paid 
himself  7,000i.  in  part  of  the  7,227i.  due  to  Pinnell's  estate,  while 
debts  of  a  superior  nature  were  outstanding.  It  is  taken  notice 
of  by  the  Master,  in  his  report,  that  he  might  at  this  time  have 
had  an  account  taken  of  the  whole  of  Hall's  affairs  and  settled 
them  at  once.  To  this  it  is  answered,  on  the  other  side,  that 
that  could  not  be,  because  in  this  particular  suit  he  was  pressed 
by  one  creditor  only  for  a  single  demand :  but  this  is  neither 
true  in  fact  or  in  reason  ;  for  though  that  bill  was  filed  in  that 
shape,  yet  it  is  certainly  true  that  another  suit  was  at  that  time 
depending,  in  which  the  whole  account  might  have  been  taken. 
It  is  also  not  true  in  reason  ;  for,  in  fact,  that  very  bill  was  filed 
by  Hallet  himself,  and  it  never  can  be  said  that  he  was  prevented 
by  himself  from  doing  justice.  There  were  five  or  six  other  bills 
filed,  which  were  all  carried  to  a  most  unwarrantable  length, 
without  coming  to  this  point,  which  they  ought  all  to  have  tended 
to.  Then  it  is  said,  that  in  1758,  when  all  the  accounts  were 
settled,  everything  must  be  supposed  to  be  right,  because  the 
creditors,  who  would  naturally  tal^e  care  of  themselves,  were 
induced  to  come  into  a  composition  of  Gs.  8d.  in  the  pound,  in 
consequence  of  what  then  appeared  to  be  the  situation  of  the 
affairs.  But  there  were  some  extraordinary  circumstances  also 
in  this  part  of  the  transaction ;  for  one  Glegg,  who  was  alleged 
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to  be  a  creditor  for  2,229Z.  signed  the  composition  deed  for  6«.  8d.  i784. 
in  the  pound,  as  a  creditor  for  that  sum.  Every  other  creditor  hIliTv. 
but  himself  signed  a  receipt  for  one-third  part  of  their  debts,  but  Hallbt. 
Glegg  did  not;  and  it  appears  that  Glegg  was  actually  paid 
2,000Z.  by  Scrase.  Here  then  appears  a  fraud  in  this  very  trans- 
action, for  Glegg  was  paid  very  nearly  the  whole  of  his  debt, 
while  the  other  creditors  had  but  60.  8d.  in  the  pound.  80  that 
these  creditors,  who  are  supposed  to  have  taken  care  that  Hallet 
had  acted  fairly,  do  not  appear  to  have  been  very  vigilant.  But 
the  matter  does  not  rest  here ;  for  the  Master  finds  that  Hallet 
was  at  this  very  time  in  possession  of  800Z.  beyond  what  he  paid 
to  the  creditors,  so  they  were  here  again  deceived ;  but  however 
it  appears,  that  as  to  this  money  they  have  not  thought  fit  to 
make  any  demand.  Then  the  first  order  must  be  that  this  sum 
of  8872.  28.  must  be  paid  into  court.  Several  other  questions 
must  be  made,  and  first  as  to  interest.  It  has  been  contended, 
that  an  executor  is  not  to  be  charged  with  interest  for  any  money 
in  his  hands,  unless  it  appears  that  he  has  employed  it  to 
advantage ;  but  he  might  mismanage  his  testator's  estate  from 
many  other  sinister  views,  without  any  idea  of  immediate  profit 
to  himself.  In  this  case  it  is  extremely  plain  that  the  Master 
having  reported  so  much  money  constantly  in  his  hands  (in 
consequence  of  the  directions  to  him  to  make  rests  of  the  balance 
in  Hallet's  hands  at  the  end  of  each  year,  and  which  was  done 
with  a  view  of  ascertaining  the  extent  of  his  misconduct),  and 
Hallet  having  continued  to  pay  interest  on  the  specialty  debts, 
without  applying  this  money,  this  would  fix  him  with  interest 
without  any  further  explanation.  But  this  case  goes  further ; 
for  here  it  appears,  that  unless  he  had  retained  this  money  in  his 
hands  he  would  not  have  been  able  to  have  paid  himself  the 
7,0002.  and  that  he  retained  it  with  this  view.  He  therefore 
must  pay  interest  for  this  money.  As  to  the  rate  of  interest  I 
know  of  no  rule  of  this  court  to  charge  him  with  5  per  cent, 
without  making  out  a  social  case  for  the  purpose.  If  the 
executor  appears  to  have  made  5  per  cent,  of  the  money,  he  shall 
be  charged  5  per  cent,  ea  ratione.  So  if  it  appears  that  he  does 
damage  to  the  estate  to  the  amount  of  5  per  cent,  he  shall  be 
charged  with  that  rate,  ea  ratione.    And  in  that  view  of  the 
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1784.  thing  I  shall  make  the  present  order,  which  is,  that  the  Master 
HALiTf.  mn&t  compute  interest  at  the  rate  of  4  per  cent,  on  the  money  in 
Hallbt  Hallet's  hands  generally;  but  where  he  has  paid  interest  on 
debts  at  a  higher  rate,  he  shall  be  charged  with  interest  at  the 
same  rate  for  so  much.  With  regard  to  his  conduct  in  getting  in 
the  debts  due  to  Hall's  estate,  it  appears  he  did  not  get  them  in 
the  manner  he  did,  for  the  purpose  of  paying  the  debts  from  the 
estate ;  for  what  he  did  get  he  did  not  apply  in  that  manner. 
He  sold  many  of  the  ships  before  their  arrival,  and  before  he 
could  possibly  know  the  most  advantageous  method  of  disposing 
of  them.  This  could  not  be  justified  but  upon  a  very  pressing 
occasion.  He  was  himself  a  ship's  husband,  and  therefore  con- 
versant in  the  business  ;  and  yet  he  permitted  some  of  the  ships 
to  remain  eighteen,  and  twenty,  and  twenty-five  months  in  port 
unemployed  after  their  arrival.  Several  of  them  were  under 
mortgage,  but  yet  he  continued  to  pay  interest  on  these  debts 
after  the  pledge  was  in  his  hands.  This  conduct  is  so  gross,  that 
if  it  were  recent  I  should  send  it  to  the  Master  to  inquire  how 
much  the  estate  was  damnified  by  it ;  but  in  this  case  the  length 
of  time  which  has  elapsed  has  made  it  impossible  ;  for  persons 
having  claims  of  this  kind  cannot  be  permitted  to  rest  ten  or 
twenty  years,  and  then  call  upon  representatives  to  explain  the 
whole  conduct  of  the  original  party ;  on  this  head  therefore  it  is 
impossible  to  give  the  directions  I  otherwise  should  do.  Then  as 
to  the  Scotch  adventures,  early  in  the  year  1749  Hallet  sold  these 
funds,  having  at  that  time  in  his  hands  greatly  more  than  he 
thought  proper  to  apply  in  payment  of  any  debts.  The  Scotch 
adventures  are  said  to  have  been  at  that  time  an  increasing  fund ; 
but  however  the  Master  does  not  find  them  to  have  been  worth 
more  than  8002.  The  sale  is  a  mock  sale  from  Hallet  to  Scrase, 
one  moiety  of  which  is  confessedly  on  the  account  of  Hallet 
himself.  Then  the  question  is,  whether  this  court  will  allow  an 
executor  to  take  to  himself  a  part  of  his  testator's  estate  at  his 
own  price  ;  for  Scrase  is,  in  fact,  nobody  in  the  business.  This 
appears  to  be  within  all  the  cases  which  are  to  be  found  in  the 
books  upon  the  subject,  and  it  is  perfectly  clear  that  this  court 
cannot  regard  such  a  transaction  as  a  res  gesta,  or  allow  it  to  be 
treated  as  a  real  sale,  and  the  consequence  is,  that  it  will  turn 
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Hallet  and  Scrase  into  trustees  for  the  benefit  of  the  family.  1784. 
The  Master  must  therefore  take  an  account  of  all  sums  of  money  hall  r. 
received  by  Hallet  in  respect  to  the  share  which  he  had  (but 
which  he  afterwards  sold),  and  compute  interest  at  4  per  cent,  on 
all  those  sums  of  money ;  and  must  also  compute  interest  at  the 
same  rate  on  the  150/.  paid  by  Hallet  for  the  share,  which  being 
deducted  from  the  former,  Hallet  must  be  charged  with  what 
appears  coming  from  him  on  that  account.  I  do  not  know  that 
the  court  has  ever  gone  in  these  cases  to  the  length  of  ordering 
the  specific  fund  to  be  replaced.  The  rule  goes  to  charging  him 
with  the  utmost  extent  of  advantage  made  by  him  of  it,  which 
in  many  cases  would  not  be  satisfied  by  the  mere  replacing  of 
the  specific  thing.  However,  I  take  it  the  plaintiff  has  no  such 
election  as  choosing  between  the  specific  thing,  and  the  advantage 
made  of  it.  As  to  the  other  share  which  Scrase  kept,  as  that 
still  remains  in  specie  in  his  hands,  it  must  be  transferred  with 
the  same  directions  as  to  taking  the  account  of  interest.  Next 
as  to  the  debts  assigned  to  Scrase ;  and  this  point  is  very  plain  ; 
Hallet,  after  treating  the  estate  of  these  infants  in  the  manner 
he  appears  to  have  done,  brings  it  to  a  conclusion  in  1758,  on 
which  occasion  he  gets  in  the  residue  of  the  outstanding  debts. 
After  a  recital  that  this  assignment  was  made  to  Scrase,  in  con- 
sideration of  his  care  and  pains  in  the  management  of  Hall's 
affairs  (though  Mr.  Scrase  appears  to  have  been  regularly  paid 
from  time  to  time  his  bills  for  law  charges)  Hallet  assigns  these 
two  debts  of  6202.  and  501.  to  him  for  a  sum  of  9001.  But  if  it 
stood  on  the  simple  fact  of  the  assignment,  he  never  should  be 
entitled  to  any  advantage  from  it;  for  no  attorney  can  be 
permitted  to  buy  in  things  in  a  course  of  litigation,  of  which 
litigation  he  has  the  management.  This  the  policy  of  justice 
will  not  endure.  It  is  said  that  Lord  Camden  declared  he  saw 
no  imputation  of  fraud  either  in  the  sale  of  the  Scotch  adventures, 
or  in  the  assignment  of  the  debts.  I  do  not  believe  Lord 
Camden  ever  said  so :  though  with  regard  to  the  Scotch  adven- 
tures, I  might  agree  in  saying  I  could  not  impute  a  criminal 
intention  in  the  transaction ;  but  with  regard  to  the  assignment, 
I  am  perfectly  clear  in  it,  from  the  circumstances  of  his  being  an 
attorney.    The  remedy  must  be  for  the  Master  to  give  interest 
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at  4  per  cent,  for  the  money  really  advanced  by  him,  and  for 
him  to  account  for  what  he  has  received  for  the  two  debts,  with 
interest  at  the  same  rate.  I  am  not  anxious  to  go  into  the 
circumstances  of  this  business  further  than  is  necessary ;  but  it 
would  have  been  better  if  no  attempt  had  been  made  to  have 
proved  this  transaction  beneficial  to  the  estate,  for  it  appears 
that  these  debts  were  by  no  means  desperate  or  precarious. 

The  remaining  consideration  is  as  to  costs.  The  general  rule 
is,  that  where  one  interested  in  an  estate  resorts  to  this  court  for 
an  account  of  that  estate,  the  costs  fall  on  the  estate;  for 
executors  usually  are  to  be  exempt  from  paying  costs ;  and  this 
rule  holds  even  in  cases  where  great  delays  and  difficulties  have 
been  occasioned  by  the  executor;  for  the  court  will  overlook 
these  circumstances  if  it  can.  But  here  are  some  articles  on 
which  the  defendants  must  pay  costs ;  as  to  the  Scotch  adven- 
tures and  the  assignment  of  the  debts,  they  are  clear  violators 
of  a  trust,  and  they  must  therefore  pay  all  the  costs,  except  of 
taking  the  account  of  the  estate. 


1786. 
Ibb.  15. 

BolU  Court. 

Eenyov, 

M.B. 


LAWES  V.  BENNETT.* 

(1  Cox,  167—172.) 

A  lessor  having  granted  a  lease  of  property  with  an  option  of  pur- 
chase to  the  lessee  dies.  The  subsequent  exercise  of  the  option  operates 
as  a  conversion  of  the  property  as  between  the  lessor's  real  and  personal 
representatives. 

Thomas  Wixtbbwbonge,  seized  in  fee  of  a  farm  called  Bently, 
by  indenture,  dated  2nd  October,  1758,  demised  the  said  farm  to 
John  St.  Leger  Douglas,  Esq.,  his  executors,  administrators,  and 
assigns,  for  seven  years,  under  the  yearly  rent  of  1062. 1^8.  6d, 
and  upon  the  back  of  the  said  indenture  was  indorsed  a  memo- 
randum or  agreement  signed  by  Witterwronge  and  Douglas, 
bearing  even  date  with  the  said  indenture,  whereby  it  was  agreed 
by  and  between  the  said  Witterwronge  and  Douglas,  that  in  case 
Douglas  should  at  any  time  after  the  29th  of  September,  1761, 

*  Be  AdafM  and  tlui  Keruington  Vestry  (18S4)  27  Ch.  D.  394,  54  L.  J.  Ch. 
87.    See  Edwards  v.  West  (1878)  7  Gh.  D.  858, 47  L.  J.  Ch.  463. 
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and  before  the  29th  of  September,  1765,  be  desirous  of  absolutely        1786. 
purchasing  the  fee  simple  and  inheritance  of  the  said  premises,     lawzb  v. 
mentioned  in  the  said  indenture,  for  the  sum  of  8,000Z.  to  be     ^■^*^*^'^' 
paid  by  him  to  the  said  Witterwronge  at  the  execution  of  the 
conveyance  thereof,  and  of  such  his  mind  and  intention  should 
give  notice  in  writing  to  the  said  Witterwronge  before  the  29th 
September,  1765,  then  Witterwronge  agreed  to  sell  to  Douglas  the 
fee  simple  and  inheritance  of  the  said  premises  for  the  said  sum 
of  8,0002.  and  to  execute  proper  conveyances  thereof. 

Thomas  Witterwronge,  by  his  will  dated  1st  September,  1761, 
devised  all  his  real  estates  of  which  he  was  seized  or  entitled  to, 
unto  his  cousin  John  Bennett,  and  he  thereby  gave  and  be- 
queathed his  personal  estate  to  the  said  John  Bennett,  and  to  the 
plaintiff  Mary,  sister  of  the  said  John  Bennett  (after  payment  of 
his  debts  and  legacies)  to  be  divided  equally  share  and  share 
alike,  and  appointed  John  Bennett  and  plaintiff  Mary  joint 
executors. 

Testator  died  in  June,  1768,  and  on  11th  February,  1764,  John 
Bennett  settled  an  account  with  plaintiff  Mary,  of  all  the  testa- 
tor's personal  estate,  and  paid  her  824Z.  6«.  Sd.  as  her  moiety 
thereof,  and  the  account  was  signed  and  allowed  by  both  of 
them. 

By  deed  poll,  dated  2nd  March,  1762,  made  between  the  said 
John  St.  Leger  Douglas  of  the  one  part,  and  William  Waller, 
Esq.,  of  the  other  part,  after  reciting  the  said  lease  of  1758,  and 
the  memorandum  or  agreement  thereon  iudorsed,  the  said  John 
St.  Leger  Douglas,  for  the  consideration  therein  mentioned, 
assigned  the  said  premises  and  all  his  interest  therein,  and  aU 
benefit  and  advantage  which  should  or  might  arise  from  the  said 
agreement  to  the  said  William  Waller,  his  executors,  adminis- 
trators, or  assigns,  for  all  the  residue  of  the  term  then  to  come 
therein. 

On  the  2nd  February,  1765,  William  Waller  called  upon  John 
Bennett  to  perform  the  contract  entered  into  by  the  testator  for 
sale  of  the  premises  for  8,000Z.  which  Bennett  complied  with, 
and  accordingly  by  indentures  of  lease  and  release,  dated  1st  and 
2nd  February,  1765,  in  pursuance  and  performance  of  the  said 
agreement)  so  indorsed  upon  the  said  indenture  of  1768,  and  in 
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1785.  consideration  of  8,0002.  the  Raid  John  Bennett  did  bargain,  sell, 
Lawm  f?.  &c.,  the  said  premises  to  the  said  William  Waller,  his  heirs  and 
BENNETT,     aggigns  for  ever. 

In  1779  John  Bennett  died,  leaving  defendant  his  widow  and 
executrix ;  and  the  present  bill  was  filed  by  Thomas  Lawes  and 
Mary  his  wife  (sister  of  the  said  John  Bennett),  stating,  that 
they  had  not  until  lately  discovered  the  sale  of  the  estate  to 
Waller,  and  claiming  one  moiety  of  the  purchase  money  received 
by  Bennett,  as  being  part  of  the  personal  estate  of  the  testator 
Witterwronge,  and  which  he  had  devised  equally  to  Bennett  and 
plaintiff  Mary.  And  this  was  the  single  question  in  the  cause, 
whether  the  premises  being  part  of  the  testator's  real  estate  at 
the  time  of  his  death,  but  sold  afterwards  under  the  circumstances 
aforesaid,  the  purchase  money  should  be  considered  as  part  of 
the  real  or  personal  estate  of  the  testator. 

Madocks  and  Lloyd  for  plaintiffs  : 

This  sum  of  8,0002.  is  part  of  the  personal  estate  of  the  testa- 
tor, and  one  moiety  therefore  passed  by  the  will  to  plaintiff  Mary. 
This  proceeds  upon  the  general  principle  acknowledged  in  this 
court,  that  where  the  owner  of  any  property  mskkes  a  contract  for 
the  sale  of  that  property,  or  shews  by  any  other  means  an  inten- 
tion of  converting  real  property  into  personal,,  or  vice  versA,  this 
court,  as  between  his  real  and  personal  representatives,  will  carry 
such  intention  into  execution.  If  the  agreement  had  been  that 
the  testator  should  at  the  expiration  of  ten  years,  or  any  specified 
time,  convey  the  premises  for  a  certain  sum,  there  could  not 
have  been  a  doubt  but  that  it  would  have  been  personal  estate, 
although  the  absolute  conversion  did  not  take  place  until  after- 
wards. Here  the  only  difference  is,  that  the  conversion  was  to 
take  place  or  not,  at  the  option  of  Mr.  Douglas,  but  when  Mr. 
Douglas  or  his  assignees  had  made  his  choice,  then  the  conver- 
sion became  absolute.  It  is  perhaps  not  a  very  common  case  for 
a  person  to  leave  his  property  in  such  a  situation  as  that  it  shall 
become  real  or  personal,  by  the  determination  of  a  third  person ; 
but  there  can  be  nothing  illegal  in  it.  The  absolute  owner  of 
property  may  give  a  stranger  any  power  he  thinks  fit  over  it. 
Witterwronge  was  bound  by  this  agreement ;  therefore  Bennett, 


CHANCERY— 1  COX,  1«7-172.  13 

his  devisee,  was  bound  by  it.  Tbe  application  was  made  to  178R. 
Bennett  on  the  ground  of  the  contract,  and  he  makes  the  convey-  lawbh  v. 
ance  in  pursuance  of  it.  Bennett  being  one  of  the  executors  has  BKUfHETT. 
made  the  difficulty ;  for  suppose  any  other  person  had  been  the 
executor,  and  Bennett  had  refused  to  convey  the  premises,  and 
Waller  had  filed  a  bill  to  compel  a  specific  execution  of  the  con- 
tract, the  executor  of  Witterwronge  must  have  been  brought 
before  the  court  as  a  party  to  the  suit,  and  must  have  received 
the  money  from  Waller,  and  not  Bennett;  but  in  this  case 
Bennett  being  one  of  the  executors,  he  received  the  money  in 
that  capacity.  As  to  the  argument  that  the  testator,  because  he 
meant  to  give  Bennett  the  estate,  meant  to  give  him  what  was 
produced  by  the  sale  of  it,  it  is  not  of  any  weight,  as  perhaps  it 
might  have  been,  if  the  testator  had  devised  to  him  this  single 
estate  specifically ;  but  this  is  a  general  sweeping  clause  of  all 
the  real  estate.  And  the  testator  had  time  enough  before  his 
death  to  alter  his  will  in  favour  of  Bennett,  if  he  had  so  inclined. 
As  to  the  length  of  time  which  has  elapsed,  it  can  be  no  objec- 
tion to  the  plaintiff's  demand,  for  a  considerable  length  of  time 
elapsed  before  she  knew  that  the  money  had  been  paid  for  the 
estate.  Then  with  regard  to  interest,  it  appears  in  proof  that 
Bennett  laid  out  the  money  in  the  funds,  and  he  must  therefore 
pay  interest  for  it  at  four  per  cent,  from  the  1st  of  February, 
1765,  the  day  on  which  he  received  it,  it  being  part  of  the 
personal  estate  remaining  in  the  hands  of  one  of  the  residuary 
legatees. 

Scott  and  Ainge  for  defendant : 

This  is  a  case  in  species  perfectly  new.  In  order  to  establish 
the  plaintiff's  claim,  it  must  be  contended  that  the  testator 
meant  his  estate  should  be  either  real  or  personal,  and  conse- 
quently go  to  this  or  that  person,  at  the  choice  of  Mr.  Douglas. 
This  is  rather  difficult  to  imagine.  He  intended  the  benefit  of 
this  estate  should  pass  under  the  general  devise  to  Bennett ;  and 
why  is  it  to  be  supposed  that  he  meant  Bennett  should  be  de- 
prived of  that  benefit  because  Douglas  chose  to  buy  the  estate  ? 
The  cases  certainly  have  established  the  principle,  that  where 
the  owner  of  an  estate  has  contracted  for  the  absolute  sale  of  it, 
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1786.  that  property  shall  be  considered  as  the  personalty  of  the  owner; 
Lawks  v,  '^^  t^**  ^^  *  declared  intention  of  his  to  convert  the  real  property 
Bknnbtt.  jijjjQ  personal,  and  it  is  obligatory  on  the  other  contracting  party; 
and  if  either  party  die,  his  representative  has  an  immediate 
right  to  enforce  the  contract ;  he  knows  what  the  property  is, 
and  applies  it  accordingly.  But  here  is  no  declared  intention  of 
the  testator,  but  it  is  left  to  Mr.  Douglas's  choice,  and  accord- 
ingly to  this  construction  a  simple  contract  creditor  might  wait 
twenty  years  to  know  whether  there  were  any  assets  or  not.  So 
in  another  point  of  view,  suppose  Bennett  and  Douglas  had  come 
to  an  agreement  that  Douglas  should  release  to  Bennett  his 
power  of  election  for  lOOZ.  or  any  other  sum,  who  could  have 
prevented  it  ? 

Masteb  of  the  Bolls: 

.  [  171  ]  Although  this  case  may  be  new  in  species,  yet  the  principles 

upon  which  it  seems  to  me  to  depend  are  perfectly  clear,  and  are 
so  well  established  in  this  court,  that  if  I  am  wrong  it  must  be 
by  misapplication  of  those  principles.  No  stress  can  be  laid  upon 
the  will  of  Witterwronge,  for  that  is  expressed  in  very  general 
terms.  He  had  two  species  of  property,  one  of  which  gives  to 
Bennett,  the  other  to  Bennett  and  his  sister.  Then  which  kind  of 
property  is  the  present  ?  It  is  very  clear  that  if  a  man  seized  of 
a  real  estate  contract  to  sell  it,  and  die  before  the  contract  is 
carried  into  execution,  it  is  personal  property  of  him.  Then  the 
only  possible  difficulty  in  this  case  is,  that  it  is  left  to  the  election 
of  Douglas  whether  it  shall  be  real  or  personal.  It  seems  to  me 
to  make  no  distinction  at  all.  Suppose  a  man  should  bargain 
for  the  sale  of  timber,  provided  the  buyer  should  give  proper 
security  for  the  payment  of  the  money.  This  when  cut  down 
would  be  part  of  the  personal  estate,  although  it  depends  upon 
the  buyer  whether  he  gives  security  or  not ;  (as  to  what  has  been 
said  about  Douglas's  being  able  to  release  his  power  of  election,  I 
think  a  court  of  equity  would  relieve  against  that,  if  it  appeared 
to  be  done  coUusively  to  oust  the  legatee  of  his  personal  estate) ; 
when  the  party  who  has  the  power  of  making  the  election  has 
elected,  the  whole  is  to  be  referred  back  to  the  original  agree- 
ment, and  the  only  difference  is,  that  the  real  estate  is  converted 
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into  personal  at  a  future  period.  The  case  of  Bowe$  y.  Lord 
Shrewsbury  f*  shews  the  nature  of  the  property  may  be  altered 
otherwise  than  by  the  act  of  the  original  owner,  although  that 
was  altered  by  the  act  of  the  legislature  and  not  of  any  third 
person :  but  it  shews  generally  that  there  is  no  impossibility  in 
the  nature  of  the  thing.  As  to  the  length  of  time,  I  think  I  can 
take  no  notice  of  it  in  this  case,  for  here  there  is  no  pretence  to 
presume  the  demand  satisfied.  On  the  contrary,  it  has  been 
withholden  for  another  reason.  I  must  therefore  declare  this 
S,OOOZ.  to  be  part  of  the  personal  estate  of  the  testator,  and  that 
the  plaintiffs  are  entitled  to  one  moiety  thereof,  and  the  Master 
must  inquire  whether  the  plaintiff  Thomas  has  made  any,  and 
what  settlement  on  the  plaintiff  Mary,  &c.  And  as  to  raterest, 
as  it  appears  that  Bennett  laid  out  this  money  in  the  funds,  and 
consequently  has  made  interest  of  it ;  he  must  be  answerable  for 
interest,  from  1st  February,  at  four  per  cent. 

No  costs  on  either  side. — ^Reg.  Lib.  B.  1784,  fol.  225. 


1786. 

Lawbsv. 
BEinnBTT. 


DEVESE  V.  PONTET. 

(1  Oox,  188—193.) 

On  marriage  the  husbaiid  covenanted  that  if  the  wife  shonld  surviye 
h\m  and  there  shonld  be  no  issue,  his  executors  should  within  nine 
months  after  his  death,  pay  to  the  wife  800^  for  her  own  use,  but  if 
there  should  be  issue,  then  the  800^.  should  be  laid  out  by  the  trustees, 
and  the  interest  paid  to  the  wife  for  life,  and  after  her  death  the 
principal  divided  amongst  the  children.  There  was  no  issue  of  the 
marriage.  The  husband  by  his  will  bequeathed  one  moiety  of  certain 
articles  of  his  personal  estate  to  his  wife,  which  moiety  greatly 
exceeded  in  value  the  sum  of  800/.  This  bequest  wiU  not  amount  to  a 
performance  or  a  satisfaction  of  the  covenant  contained  in  the  marriage 
settiement.  The  gift  of  a  residue  is  never  considered  as  a  satisfaction 
of  a  certain  provision  made  for  a  wife  on  marriage,  although  it  may  in 
the  event  turn  out  more  benefidal. 

Tms  cause  was  originally  set  down  before  his  Honour  as  a 
cause  by  consent  in  Trinity  Term  last,  but  his  Honour,  conceiving 
it  to  be  a  case  of  some  difficulty,  directed  it  to  stand  in  the 
general  paper  of  causes  to  be  heard  in  the  term. 

By  articles  made  previously  to  the  marriage  of  Felix  Devese 
♦  6  Bro.  Pari.  Ca.  269. 


1786. 
Nov.  8  &  10. 

RolU  Cowrt, 

Kbnton, 

M.B. 


PONTBT. 
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1785.        (who  was  a  foreigner  and  lace  dealer)  with  Barbara  Gillanders, 
devebs  v.     reciting  that  they  had  contracted  marriage  together ;  they  there- 
fore mutually  covenanted  to  intermarry  together,  under  a  penalty 
of  200L  and  the  articles  then  proceeded  thus :     "  And  in  con- 
templation of  the  said  intended  marriage,  and  in  consideration 
thereof,  and  of  the  marriage  portion  of  2002.  which  the  said  Felix 
Devese  will  have  with  the  said  Barbara  Gillanders,  and  in  order 
to  make  some  provision  for  her,  and  the  issue  of  the  said  mar- 
riage, the  said  Felix  Devese  doth  hereby  for  himself,  his  execu- 
tors, and  administrators,  covenant,  promise,  and  agree  to,  and 
with  the  said  Louis  Beauvois  (a  trustee),  his  executors,  adminis- 
trators, and  assigns,  in  manner  following  (that  is  to  say),  that  if 
the  said  intended  marriage  shall  take  efiFect  and  be  duly  had  and 
solemnized,  and  the  said  Barbara  Gillanders  shall  survive  her 
said  intended  husband,  and  there  shall  be  no  issue  of  the  said 
marriage  living  or  bom  in  due  time  afterwards,  that  the  heirs, 
executors,  or  administrators  of  the  said  Felix  Devese,  shall  and 
will,  within  nine  months  after  his  death,  pay  or  cause  to  be  paid 
unto  the  said  Barbara  Gillanders,  her  executors,  administrators, 
and  assigns,  the  full  and  just  sum  of  800Z.  of  lawful  money  of 
Great  Britain,  to  and  for  her  own  proper  use,  and  to  be  at  her 
own  disposal ;  and  if  it  shall  happen  that  the  said  Barbara  Gil- 
landers shall  survive  her  said  intended  husband,  and  there  shall 
be  then  living  one  or  more  child  or  children  of  the  said  Felix 
Devese  by  the  said  Barbara  Gillanders,  or  a  child  bom  in  due 
time  afterwards,  then  and  in  such  case  the  heirs,  executors,  and 
administrators  of  the  said  Felix  Devese  shall  and  will,  within 
nine  months  after  his  death,  pay  or  cause  to  be  paid  unto  the 
said  Louis  Beauvois,  his  executors,  administrators,  and  assigns, 
the  full  and  just  sum  of  800Z.  of  lawful  money  of  Great  Britain, 
upon  trust  that  the  said  Louis  Beauvois,  his  executors,  shall  and 
do  invest  and  lay  out  the  said  8002.  on  government  or  real  secu- 
rities, at  interest,  and  pay  such  interest  unto  the  said  Barbara 
Gillanders  for  and  during  the  term  of  her  natural  life,  as  the 
same  shall  from  time  to  time  grow  due  and  payable ;  and  from 
and  immediately  after  her  decease  shall  pay  and  apply  the  said 
800L  to  and  amongst  the  children  of  the  said  marriage,"  in 
manner  therein  mentioned. 
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Felix  Devese  died  in  the  year  178S,  leaving  the  said  Barbara  1785. 
surviving  him,  but  there  was  no  issue  of  the  marriage.  About  devsse  v. 
two  years  before  his  death  he  made  his  will  as  follows :  "  May  ^ontbt. 
17th,  1781.  In  the  name  of  the  Holy  Trinity  and  under  the  fear 
of  God,  I,  Felix  Devese,  being  in  free  and  good  mind  and  perfect 
health,  and  considering  the  uncertainties  of  this  life,  and  being 
willing  to  give  and  dispose  of  what,  by  God's  blessing,  I  am  now 
or  shall  hereafter  be  possessed,  to  my  relations,  I  herein  make 
this  my  last  will  and  testament  as  follows :  I  leave  and  bequeath 
to  my  dearly  beloved  wife  Barbara  Devese,  all  the  jewels  and 
watches  that  she  has  now  in  possession.  I  furthermore  give  her 
all  the  plate  that  shall  be  found  in  my  house  at  my  decease. 
And  as  the  business  that  is  carried  on  is  a  very  precarious  busi- 
ness, I  desire,  and  it  is  my  will,  that  all  the  debts  due  to  the  said 
business  shall  be  collected  as  soon  as  possible,  that  the  stock  in 
trade  and  household  goods  shall  be  valued,  and  likewise  the 
horses  and  chaise  that  shall  at  that  time  be  existent,  and  the 
money  that  shall  be  in  the  public  funds.  The  produce  of  all 
being  collected,  I  hereby  desire  that  it  shall  be  divided  into  two 
equal  shares,  the  one  to  be  the  property  of  my  dearly  beloved 
wife,  Barbara  Devese,  for  her  to  dispose  as  she  pleases ;  the  other 
to  be  devolved  to  my  dear  brother  Peter  Devese ;  for  I  do  hereby 
appoint  him  my  heir  general ;  but  I  shall  beg  of  the  executors 
that  I  shall  hereafter  mention,  to  take  upon  themselves  to  see 
what  share  of  my  estate  and  property  which  shall  become  my 
brother's  share  properly  placed  in  some  secure  safe  public  funds, 
so  that  the  interest  only  thereof  shall  be  enjoyed  by  him,  his 
heirs,  and  executors ;  but  the  capital  to  remain  whole  and  entire, 
except  only  that  on  the  marriage  of  any  of  his  daughters,  a 
reasonable  sum  may  be  taken  out  for  that  purpose,  with  the 
consent  of  two  of  the  executors  of  this  my  will.  And  I  therefore 
appoint  executors  thereof,  Mr.  Porter  of  Pall  Mall,  Mr.  Francis 
Gillanders,  and  Mr.  Luke  Wellen,  and  desire  twenty  guineas  shall 
be  paid  each  of  them  for  a  ring." 

It  was  a  fact  admitted  by  all  parties,  that  the  moiety  of  the 
stock  in  trade,  debts,  household  goods,  and  other  articles,  the 
produce  of  which  is  directed  to  be  divided  as  aforesaid,  consider- 
ably exceeded  the  sum  of  8002.    And  the  first  question  was, 

R.R. VOL.  I.  0 
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1786.        whether  the  moiety  given  by  the  will  to  the  wife  should  be  con- 
DSVB8E  r.     Bidered  as  a  per! onnance  of,  or  a  satisfaction  for,  the  covenant  in 
roOTKT.      IjJjq  marriage  articles  to  pay  her  800L  within  nine  months  after 
the  testator's  decease. 

Master  of  the  Bolls  (after  stating  the  case) : 
[  190  ]  ^g  J  j^g^YQ  given  this  case  great  consideration,  I  do  not  wish  to 

B.void  giving  my  opinion  in  this  stage  of  the  business,  which  I 
might  perhaps  do  by  a  reference  to  the  Master. 

The  first  and  main  question  is,  whether  the  disposition  by  will 
in  favour  of  the  wife  is  either  a  performance  or  satisfaction  of 
what  the  husband  had  agreed  to  do  by  the  marriage  articles.  It 
has  been  argued  in  both  ways.  How  far  it  can  be  a  performance, 
must  depend  upon  the  words  of  the  covenant ;  he  had  stipulated 
that  his  heirs,  executors,  and  administrators  shall  within  nine 
months  after  his  death  pay  a  sum  of  8002.  I  cannot  see  how 
this  delivery  of  certain  specific  articles  can  be  considered  a  legal 
performance ;  several  cases  have  been  cited  for  the  purpose,  and 
if  they  had  established  any  principle,  I  should  have  been  glad  to 
have  applied  it  to  the  present  case.  The  principle  which  Lord 
CowPER  proceeded  upon  in  Blandy  v.  Widmore  was,  that  what 
was  done  was  a  performance  in  specie.  It  has  been  doubted 
whether  Lord  Hardwicke  proceeded  on  the  same  idea  in  Lee  v. 
D'Aranda :  but  in  Ban^ett  v.  Beckfard,  1  Ves.  Sen.  519,  Lord 
Hardwicke  certainly  conceived  that  to  have  been  the  ground  of 
his  decision  in  Lee  v.  D'Aranda,  which  was  the  ground  of  Lord 
Cowper's  in  Blandy  v.  Widmoi-e ;  but  the  present  case  seems 
nothing  like  performance  in  specie.  Then  to  consider  it  as  a 
satisfaction:  all  Chancellors  have  regretted  that  the  idea  of 
satisfaction  has  been  carried  so  far.  In  Goodfellow  v.  Btirchett, 
2  Vem.  298,  Lord  Somers  said,  "  Cases  of  this  nature  depend 
upon  circumstances,  and  where  a  legacy  has  been  decreed  to  go 
in  satisfaction  of  a  debt,  it  must  be  grounded  on  some  evidence, 
or  at  least  a  strong  presumption,  that  the  testator  did  so  intend 
it."  So  in  Forrester's  Eeport  of  Lechmere  v.  LecJimere,  C.  T.  T. 
92,  it  is  said,  that  satisfaction  depends  upon  the  intent  of  the 
party.  When  first  I  heard  this  cause,  I  thought  it  was  a  satis- 
faction, but  I  am  not  ashamed  to  own  I  have  changed  my  mind 


CHANCERY— 1  COX,  188-193.  19 

since  that  time.    If  the  principle  be  as  said  by  Lord  Sohbrs  in        1786. 
Goodfellow  V.  Burchett,  that  the  party  who  insists  on  the  point  of     db^w  r. 
satisfaction  must  give  evidence  of  the  intention  of  the  testator      ^ovm. 
for  that  purpose,  what  evidence  can  I  find  in  the  present  case  ? 
It  has  been  said,  that  I  shall  break  in  upon  the  disposition  made 
by  the  will,  if  I  decree  the  wife  both  the  debt  and  legacy.    If 
that  were  so,  I  should  have  yielded ;   for  the  doctrine  of  Noys  v. 
Mordaunt  I  most  certainly  agree  to  :    but  I  feel  nothing  of  this 
kind  in  the  present  case.    He  has  directed  all  his  debts  first  to 
be  paid.    What  he  meant  to  dispose  of  was  what  remained  after 
payment  of  his  debts.    Therefore  this  will  not  interfere  with 
what  he  meant  to  dispose  of.    But  had  he  in  contemplation  to 
satisfy  the  covenant  ?    There  were  two  provisions  made  by  the 
articles ;   one  in  case  of  no  issue,  the  other  in  case  of  issue.    If 
when  he  made  his  will,  he  had  intended  to  satisfy  the  covenant, 
he  would  have  done  so  in  toto.    Yet  if  the  wife  had  then  been 
ensient,  the  second  part  of  the  covenant  would  not  have  been 
satisfied.    If  therefore  the  slightest  circumstances  are  to  be  laid 
hold  of,  I  may  take  in  aid  these  circumstances  to  make  it  doubtful 
whether  he  meant  to  satisfy  the  covenant,  and  in  that  case  I  may 
say,  as  Lord  Thtjblow  did  in  Haynes  v.  Micoe,  "  Ineiimbit  onus 
petitoriy'*  that  is,  the  person  who  says  it  is  a  satisfaction.    Another 
ground  is,  that  an  unliquidated  residue  has  never  been  taken  as  a 
satisfaction.    Where  a  positive  sum  is  given,  it  may  be  conceived 
that  the  testator  so  intended,  but  where  it  is  to  wait  the  result, 
perhaps  of  a  long  protracted  suit  in  Chancery,  it  never  can  be 
meant  so.    It  must  be  argued  that  the  party  is  to  wait  the  event 
for  years,  and  then  if  the  sum  is  equal  to  the  debt  it  must  be 
taken  in  satisfaction.    But  this  is  denied  in  Barrett  v.  Beckford. 
Now  how  does  the  present  case  differ  ?    Here,  although  what  is 
given  the  wife  is  not  the  general  residue,  yet  the  gift  of  the 
particular  residue  may  have  just  the  same  effect  in  entangling 
her  in  difficulties  and  uncertainties.     On  the  principle  therefore 
of  Lord  80ME11S  and  Lord  Habdwicke,  that  a  residue  shall  not 
be  taken  in  satisfaction,  I  am  of  opinion,  that  the  covenant 
in  the  marriage  articles  is  not  satisfied  by  the  provision  of 
the  will. 

As  to  the  next  point,  I  am  of  opinion,  that  the  gift  to  the  wife 
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1785. 

BXVESB 

V. 
POXTET. 


includes  only  a  moiety  of  the  enumerated  articles,  and  not  a 
moiety  of  the  general  residue. 

The  next  question  is  between  the  brother,  Peter  Devese,  and 
his  two  daughters.  The  daughters  insist  that  they  have  some 
interest  vested  in  them  by  the  will.  The  testator  was  a  foreigner, 
and  he  conceived  he  could  make  his  personal  estate  unalienable, 
and  that  it  might  so  remain  for  ever;  but  the  law  is  not  so.  He 
has  attempted  an  impossible  thing :  therefore  the  whole  went  to 
the  brother  absolutely,  and  the  rest  of  the  clause  was  merely 
giving  him  a  facultas  agendi  with  regard  to  portioning  his 
daughters,  but  now  they  come  into  Court  to  insist  on  a  right. 
The  testator  might  have  given  it  over  to  the  daughters,  but  he  has 
not  done  so,  and  therefore  they  have  no  claim  as  a  matter  of  right. 

The  result  is,  that  I  must  declare  the  wife  entitled  to  one 
moiety  of  the  several  enumerated  articles  given  her  by  the  will, 
and  also  to  the  provision  made  for  her  by  the  marriage  articles ; 
and  that  the  other  moiety  of  the  articles,  and  the  general  residue 
vested  in  the  brother  Peter  absolutely.  The  costs  of  all  parties 
to  come  out  of  the  assets  of  the  testator. 


1786. 
Feb.  15. 

Jlollt  Court, 

Ebnton, 

M.R. 


EDGE  V.  WORTHINGTON. 

(1  Cox,  211—213.) 

An  agreement  to  mortgage  with  a  subsequent  delivery  of  the  title 
deeds  will  amount  in  equity  to  a  mortgage,  and  will  be  effectual  from 
the  time  of  the  agreement. 

The  plaintiff  Amelia  Edge,  was  entitled  under  the  will  of  her 
grandfather  to  a  considerable  legacy,  and  also  to  a  share  of 
the  residue  of  his  personal  estate  :  of  this  will,  William  Bullock 
was  the  acting  executor,  and  on  application  to  him  by  the 
plaintiff  for  payment  of  what  was  coming  to  her  by  virtue  of 
the  will,  Bullock  said  he  had  not  been  able  to  make  up  the 
accounts,  but  he  paid  her  6001.  in  part,  and  promised  to  settle 
the  accounts  soon.  The  plaintiff  having  afterwards  pressed  him 
for  the  remainder,  Bullock  did  not  pay  it,  but  offered  her  a 
security  for  it  upon  a  part  of  his  real  estate.  Mr.  Chippendall, 
an  attorney,  then  attended  him  on  the  part  of  the  plaintiff,  and 
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on  the  9th  of  April,  1782,  Bullock  agreed  with  Chippendall  to        17$«. 
give  the  plaintiff  a  mortgage  for  the  remainder  on  a  house  in      kdob  r. 
Manchester,  and  promised  to  send  the  title  deeds  to  Chippendall    ^^JJJ"®" 
to  enable  him  to  prepare  the  mortgage.    On  the  10th  (the  next 
day)  Bullock  called  and  left  the  title  deeds  with  a  clerk  of 
Chippendall's.    The  mortgage  was  accordingly  prepared,  and  on 
the  18th  of  the  same  month,  was  actually  executed  by  Bullock, 
together  with  a  bond  for  the  same  debt.    In  June,  1782,  a  com- 
mission of  bankrupt  was  issued  against  Bullock,  and  the  defen- 
dants Worthington    and    Smith  were    chosen  assignees,  who 
possessed  themselves  of  the  house  at  Manchester,  and  were  about 
to  sell  it.    The  plaintiff  claiming  to  be  mortgagee  of  this  house, 
the  defendants  insisted  that  at  the  time  of  delivering  the  title 
deeds  to  Chippendall,  or  at  least  at  the  time  of  the  execution  of 
the  mortgage,  Bullock  had  committed  an  act  of  bankruptcy. 

The  present  bill  prayed  a  foreclosure  in  the  usual  way,  but  in 
case  it  should  appear  that  Bullock  had  committed  any  act  of 
bankruptcy  prior  to  the  execution  of  the  mortgage,  that  it  might 
be  declared,  that  by  virtue  of  the  deposit  of  the  title  deeds  the 
plaintiff  was  entitled  to  have  a  mortgage ;  and  that  defendants 
might  execute  a  good  and  sufficient  mortgage  of  the  premises 
accordingly. 

Master  of  the  Bolls: 

It  is  too  much  to  say  that  I  have  no  difficulty  on  this  question.  [  212  ] 
There  is  nothing  in  this  cause  to  induce  a  wish  on  the  one  side  or 
the  other ;  but  it  is  contended  on  the  part  of  the  plaintiff  in  support 
of  her  individual  interest  against  the  creditors  at  large,  that  she 
has  a  prior  right  under  an  agreement  made  at  the  time  when  the 
party  might  bind  his  property  ;  and  the  main  question  in  this 
cause  is,  whether  this  position  is  made  out:  and  this  is  supported 
by  plaintiff  on  the  ground  of  an  agreement  of  the  9th  of  April, 
made  when  the  party  was  not  insolvent.  It  is  to  be  lamented 
perhaps  that  the  strict  line  of  the  statute  of  frauds  and  perjuries 
has  been  ever  departed  from,  but  it  is  now  too  late  to  alter  the 
decisions  in  that  respect.  People  have  conducted  themselves  on 
the  faith  of  the  exceptions  which  have  been  made  to  the  statute  ; 
and  amongst  others,  that  of  depositing  deeds  is  an  excepted  case. 
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17^6.  The  cases  have  decided,  that  the  Court  is  to  infer  an  agreement 
Emb^v.  ^^^^  ^he  deposit  of  the  deeds,  and  that  the  party  so  depositing 
^^TDK*^'  ^^K^t  to  go  on  to  execute  such  agreement ;  and  that  such  a 
deposit  constitutes  a  lien  on  the  property.  It  has  been  supposed, 
that  the  present  case  falls  short  of  the  decided  cases,  but  it  seems 
to  me  to  be  a  stronger  case.  The  circumstance  of  the  deeds 
being  deposited  leaves  to  the  court  to  infer  the  agreement,  or 
to  admit  parol  evidence  of  the  actual  agreement.  Here  the 
parol  evidence  proves  the  actual  agreement.  Chippendall  had 
from  time  to  time  applied  for  a  mortgage.  On  the  9th  of 
April  his  proposal  was  acceded  to ;  and  the  creditor  promised  to 
make  him  a  mortgage,  and  to  send  the  deeds  to  the  attorney  for 
that  purpose.  When  the  deeds  were  sent,  the  agreement  was  so 
far  performed,  and  they  could  not  be  obtained  back,  but  on  the 
payment  of  the  money.  I  therefore  think  this  is  a  case  out  of 
the  statute,  the  deposit  of  the  deeds  being  such  a  circumstance 
of  performance  of  the  agreement,  that  a  court  of  equity  must 
decree  it  to  be  carried  into  execution ;  but  this  cause  does  not 
rest  in  agreement ;  for  on  the  17th  and  18th  of  April  a  legal 
conveyance  was  actually  executed.  There  is  no  evidence  to  shew 
that  the  parties  then  knew  of  the  insolvency,  or  that  there  was  a 
probability  of  an  act  of  bankruptcy  having  been  then  committed. 
His  affairs  were  apparently  in  confusion,  the  accounts  not  made 
up,  but  there  does  not  seem  any  idea  of  his  insolvency.  This 
cause  is  brought  to  the  simple  case  of  a  bill  of  foreclosure,  and  I 
must  treat  this  mortgage  as  a  valid  security. 

His  Honour  first  pronounced  the  common  decree,  that  the 
Master  should  take  an  account  of  principal  and  interest,  &c.,  but 
afterwards,  in  order  to  avoid  the  effect  at  law  of  an  act  of  bank- 
ruptcy between  the  9th  of  April  and  the  date  of  the  mortgage, 
his  Honour  added  a  declaration,  that  the  transaction  of  the  9th 
of  April  amounted  to  a  valid  agreement  to  execute  a  mortgage. — 
Reg.  Lib.  A.  1785,  fol.  212. 
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BARING  V.  DIX.  n»6. 

(1  Cox,  213—214.)  ^^^' 

The  Court  will  dissolro  a  partnership  where  it  appears  that  the    ^^^'  ^^^ 
Inisiness  cannot  be  carried  on  according  to  tho  true  intent  and  mean-         ^  b^^* 
ing  of  the  articles  of  co-partnership,  although  one  partner  objects  to 
the  dissolution. 

On  a  bill  filed  by  two  partners  against  the  third,  praying  an 
account  of  all  partnership  dealings,  and  that  the  partnership 
might  be  dissolved,  and  the  leasehold  premises,  on  which  the 
trade  had  been  carried  on,  might  be  sold,  it  appeared  that  the 
partnership  had  been  originally  instituted  for  the  purpose  of 
spinning  cotton  under  a  patent  which  had  been  obtained  in  that 
behalf,  but  that  after  several  attempts,  the  invention  totally 
failed,  and  was  now  entirely  given  up.  The  defendant  Dix 
refused  to  consent  to  the  dissolution  of  the  partnership,  or  the 
sale  of  the  leasehold  premises,  notwithstanding  it  appeared  that 
the  mills  must  otherwise  remain  wholly  unoccupied,  and  the  rent 
be  payable  without  any  profit  arising  to  answer  it.  And  the 
counsel  for  the  plaintiffs  apprehended  that  they  could  not  insist 
upon  the  dissolution  of  the  partnership,  or  the  sale  of  the 
premises,  against  the  consent  of  the  defendant ;  but  his  Honour 
ordered,  'Uhat  upon  the  defendant's  refusing  to  concur  in  the 
sale  of  the  premises,  and  the  dissolution  of  the  co-partnership, 
it  should  be  referred  to  the  Master  to  inquire  and  state  to  the 
court,  whether  the  said  co-partnership  business  could  now  be 
carried  on  according  to  the  true  intent  and  meaning  of  the  said 
articles  of  co-partnership."  And  his  Honour  declared  that  if 
the  Master  should  report,  that  it  could  not  be  so  carried  on,  he 
would  direct  the  premises  to  be  sold,  and  would  dissolve  the  co- 
partnership.— ^Reg.  Lib.  A.  1785,  fol.  893. 

N.B. — On  the  80th  of  May  following,  the  defendant  Dix 
signified  his  consent  to  the  dissolution. 
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17M  STOKES  V.  MOOEE  AND  UXOR.* 

March  1. 

iS^«f,'  (1  Cox,  219-224.) 
JnnUall. 

Sktnneb  ^®  mere  circumstanoe  of  the  name  of  the  party  bemg  written  by 

L.C.B.  himself  in  the  body  of  a  memorandum  of  agreement  for  a  leaae  will 

Ktbe,  not  constitute  a  signature  within  the  meaning  of  the  statute  of  frauds. 

rEBBTK^BB  Parol  evidence  is  admissible  to  explain  the  terms  of  an  ambiguous 

'    *  *          written  agreement,  but  not  to  extend  it. 

This  was  a  bill  for  the  specific  performance  of  an  agreement. 
It  stated,  that  by  indenture  of  lease  of  the  15th  of  Jmie  1767, 
Nicholas  Leach  demised  the  premises  in  question  to  John  Stokes, 
for  sixteen  years,  at  the  yearly  rent  of  24J. ;  that  by  the  death  of 
Nicholas  Leach  the  premises  became  the  property  of  the  de- 
fendants, subject  to  the  said  lease,  and  the  said  lease  having,  by 
the  death  of  Stokes,  rested  in  plaintiff  his  widow,  she  died  in  the 
year  1788,  and  previously  to  the  expiration  thereof,  applied  to 
the  defendants  for  a  renewal  thereof,  and  to  have  the  premises 
repaired ;  that  upon  a  survey  thereof  the  defendants  declared 
the  repairs  would  amount  to  more  than  they  expected,  being  572. 
in  the  whole,  and  therefore  they  would  not  renew  the  lease 
unless  the  plaintiff,  in  addition  to  the  former  terms,  would  pay 
the  king's  tax,  in  which  case  the  defendants  would  execute  a  new 
lease  and  do  the  necessary  repairs,  and  to  these  terms,  after 
some  consideration,  the  plaintiff  agreed;  that  plaintiff  after- 
wards acquainted  defendant  Moore  with  her  acceptance  of  the 
terms,  and  desired  to  know  by  what  person  the  lease  should  be 
prepared,  whereupon  the  defendant  named  Mr.  Sewer,  an 
attorney,  and  wrote  certain  instructions  from  whence  the  same 
was  to  be  prepared  in  the  words  following :  '^  The  lease  renewed, 
Mrs.  Stokes  to  pay  the  king's  tax,  also  to  pay  Moore  24Z.  a  year, 
half-yearly.  Mrs.  Stokes  to  keep  the  house  in  good  tenantable 
repair,  and  to  paint  the  whole  outside  and  wash-house  of  the 
house  twice  in  oil  in  May  1787,  the  second  painting  in  like 
manner  in  May  1792,  under  penalty  of  lOOZ.  sterling :  lease  paid 
for  by  Stokes."  That  a  lease  was  prepared  from  Moore  and  his 
wife  to  Stokes  for  sixteen  years,  at  242.  with  a  covenant  on  the 

♦  Caion  V.  CaUm  (1867)  L.  E.  2  H.  L.  127,  142,  36  L.  J.  Ch.  886. 
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part  of  Moore  and  his  wife,  that  Moore  should  immediately  lay        1786. 
out  57L  in  substantially  repairing  the  said  premises,  but  that     stokes  v. 
upon  tender  of  this  lease  to  Moore  for  execution,  he  refused  to    ^^"^^"^ 
execute  the  same,  and  the  bill  therefore  prayed  a  specific  per- 
formance, &c.    To  this  bill  the  defendants  pleaded  the  statute  of 
frauds  in  the  usual  way,  with  an  averment ''  that  the  agreement 
in  the  bill  suggested  to  have  been  made,  or  any  other  agreement 
to  any  such  or  the  like  effect,  was  not,  nor  was  any  memo- 
randum or  note  in  writing  signed  by  the  defendants,  or  either  of 
them,  nor  by  any  other  person  by  the  defendants,  or  either  of 
them  lawfully  authorised." 

Upon  arguing  this  plea,  it  was  ordered  to  stand  for  an  answer, 
with  liberty  to  except,  whereupon  the  defendants,  by  their 
answer,  admitted  the  written  instructions,  but  denied  the  lease 
in  bill  mentioned  to  have  been  drawn  in  pursuance  of  such  in- 
structions, particularly  in  respect  of  the  572.  to  be  laid  out  in 
repairs,  which  are  not  mentioned  in  the  instructions,  without 
answering  the  fact  of  the  parol  agreement. 

The  cause  coming  on  now  to  be  heard : 

Burton  and  Johnson,  on  the  part  of  the  plaintiff,  offered  to 
read  evidence  of  declarations  of  defendant  Moore,  ''that  if 
plaintiff  would  pay  the  king's  tax,  in  addition  to  her  old  rent, 
she  should  have  a  lease  of  the  premises." 

Selieyn  and  BicknaU,  for  defendant,  objected  to  reading  this 
evidence,  as  being  merely  intended  to  supply  a  written  agree- 
ment by  parol,  which  is  not  to  be  allowed,  Binsted  v.  Coleman, 
Bunb.  65.  In  the  case  of  Whitchurch  v.  Bevis*  although  the 
Lord  Chancellor  determined  that  a  plaintiff  was  entitled  to  the 
benefit  of  the  defendant's  answer  to  the  fact  of  the  parol  agree- 
ment (which  benefit  the  plaintiff  has  missed  in  this  case,  by  not 
excepting  to  the  second  answer  of  the  defendants)  yet  his  Lord- 
ship expressly  held  that  a  plaintiff  could  not  prove  a  parol 
agreement  aliunde:    and  in  this  case  there  is  no  ambiguity 

*  This  case  was  so  determined  on  that  on  the  special  circtunstanoes  of 
the  first  argument,  but  on  a  re-  that  case  the  plea  of  the  statuta  of 
argument  his  Lordship  was  of  opinion     frauds  should  be  allowed. 
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1766.        on  the  face  of  the  instructions,  which  will  serve  to  admit  this 
STbKEsr.    evidence  (even  if  the  instructions  themselves  amount  to  an 
^^Uxob!^^   agreement)  but  it  is  to  prove  an  addition  to  this  agreement. 

For  Plaintiff: 

We  argue  that  these  instructions  amount  to  a  written 
agreement,  and  produce  this  evidence  in  explanation  of  it ; 
but  if  this  is  to  be  considered  as  an  additional  agreement,  it 
is  not  within  the  statute.  The  additional  part  is  not  an  agree- 
ment relative  to  any  interest  in  lands,  but  merely  to  do  some 
repairs  to  a  house,  of  which  therefore  parol  evidence  may  be 
given. 

The  Court  was  of  opinion  that  this  was  an  attempt  to  alter  an 
agreement  by  parol  evidence,  and  therefore  contrary  to  the 
established  law  of  the  Courts.  Parol  evidence  is  certainly 
admissible  in  explanation,  but  this  was  clearly  going  much 
farther ;  and  as  to  calling  it  a  separate  agreement,  if  it  be  so, 
the  plaintiff  has  nothing  to  do  with  it,  for  then  it  is  only  the 
defendant's  undertaking  to  repair  his  own  house,  and  their 
Lordships  were  therefore  of  opinion  that  the  evidence  was 
inadmissible. 

It  was  then  insisted  on  the  part  of  the  plaintiff,  that  this  was 
a  good  written  agreement,  and  signed  by  the  party,  inasmuch  as 
the  same  was  all  in  defendant's  own  handwriting,  and  his  name 
was  in  the  body  of  the  instrument,  which  was  equivalent  to  its 
being  signed  at  the  bottom.  WeJford  v.  Beasely,  8  Atk.  503. 
And  it  was  likened  to  cases  upon  wills,  in  which  it  had  been 
determined  that  the  testator  writing  his  name  in  the  introduc- 
tion to  the  will,  was  a  good  signing  within  the  statute.  And 
2dly,  it  was  said  that  this  memorandum  was  sufficiently  certain 
in  its  terms  for  the  Court  to  carry  it  into  execution,  for  as  it  is 
purported  to  be  a  renewal  of  the  old  lease,  it  was  to  be  intended 
to  be  upon  the  same  terms  as  to  all  particulars  not  expressly  men- 
tioned, and  therefore,  by  reference  to  the  old  lease,  sufficiently 
certain. 

On  the  other  side  HawJdna  v.  Holmes,  1  Wms.  1770,  was 
chiefly  relied  on  to  shew  the  necessity  of  signing  by  the  party. 
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and  as  to  the  certainty  of  the  instractions,  the  plaintiff  shewed        1786. 
by  her  own  case,  that  they  were  not  very  precise,  having  offered     stokks  v. 
evidence  in  explanation.  ^'uxob?"' 

LoBD  Chief  Babon  : 

The  question  in  this  case  is,  whether  the  written  note  stated  [  222  ] 
in  the  pleadings  is  such  an  agreement  as  is  within  the  meaning 
of  the  statute  of  frauds.  These  are  instructions  to  the  attorney 
for  the  preparation  of  the  lease.  This  is  no  formal  signature  of 
the  defendant's  name,  but  one  term  of  the  instructions  is,  that 
the  rent  is  to  be  paid  to  Moore ;  and  the  question  is,  whether 
the  name  so  inserted  and  written  by  the  defendant  is  a  sufficien 
signing.  The  purport  of  the  statute  is  manifest,  to  avoid  all 
parol  agreements,  and  that  none  should  have  effect,  but  those 
signed  in  the  manner  therein  specified.  It  is  argued  that  the 
name  being  inserted  in  any  part  of  the  writing  is  a  sufficient 
signature.  The  meaning  of  the  statute  is,  that  it  should  amount 
to  an  acknowledgment  by  the  party  that  it  is  his  agreement, 
and  if  the  name  does  not  give  such  authenticity  to  the  instrument 
it  does  not  amount  to  what  the  statute  requires.  Here  the 
insertion  of  the  name  has  not  this  effect.  This  memorandum 
ought  be  drawn  subject  to  additions  or  alterations,  and  does  not 
appear  to  be  the  final  agreement  of  the  parties,  and  indeed  as 
far  as  we  can  admit  parol  evidence,  it  is  proved  not  to  be  so,  for 
the  subject  of  repairs  is  not  mentioned  in  the  instructions ;  which 
shews  that  the  ends  of  the  statute  are  not  to  be  obtained, 
if  so  informal  a  paper  is  to  be  admitted  as  a*  written  agreement. 
No  case  has  been  adduced  in  point,  but  it  has  been  compared  to 
the  ease  of  wills,  where  a  name  written  in  the  introduction  has 
been  considered  as  a  signature,  but  that  seems  to  me  a  very 
different  case.  The  cases  on  wills  have  been  where  the  instru- 
ment, importing  to  be  the  final  instrument  of  the  party,  has  been 
formally  attested,  and  it  is  in  its  nature  complete,  and .  the  only 
question  has  been,  whether  the  form  of  the  statute  has  been 
complied  with.  In  the  present  case  I  think  it  is  by  no  means 
so,  and  it  would  be  of  very  dangerous  tendency  to  admit  the 
memorandum  to  be  an  agreement  within  the  statute. 
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1786.  Mr,  Baron  Eyre  : 
Stokes  «.  If  it  were  necessary  to  decide  the  point  on  the  signature,  as 
Uxor.  far  as  my  opinion  is  mdde  up  on  the  question,  I  think  this  can- 
[  223  ]  not  be  considered  such  a  signature  as  the  statute  requires.  The 
signature  is  to  have  the  eflfect  of  giving  authenticity  to  the  whole 
instrument,  and  if  the  name  is  inserted  so  as  to  have  that  effect, 
I  do  not  think  it  signifies  much,  in  what  part  of  the  instrument 
it  is  to  be  found :  it  is  perhaps  difficult,  except  in  the  case  of  a 
letter  with  a  postscript,  to  find  an  instance  where  a  name  inserted 
in  the  middle  of  a  writing  can  well  have  that  effect ;  and  there 
the  name  being  generally  found  in  a  particular  place  by  the  com- 
mon usage  of  mankind,  it  may  very  probably  have  the  effect  of  a 
legal  signature,  and  extend  to  the  whole ;  but  I  do  not  under- 
stand how  a  name  inserted  in  the  body  of  an  instrument,  and 
applicable  to  particular  purposes,  can  amount  to  such  an  authen- 
tication as  is  required  by  the  statute ;  but  I  think  this  question 
not  so  material,  for  on  the  more  substantial  merits  of  the  cause, 
this  memorandum  does  not  appear  to  be  the  final  agreement  of 
the  parties.  It  seems  rather  subsequent  to  an  agreement  to 
which  it  refers,  and  of  which  it  appears  to  be  a  part  execution. 
It  does  not  appear  what  such  agreement  was ;  the  facts  of  the 
case  prove  that  these  instructions  were  not  a  memorandum  of 
what  the  agreement  really  was,  for  it  is  admitted  that  some  part 
of  the  agreement  was  not  contained  in  them ;  and  this  was  a 
very  important  part  of  it.  Besides  all  this  great  uncertainty,  it 
is  giving  too  much  force  to  words  to  construe  the  expression  of 
renewing  the  lease,  as  an  agreement  for  another  lease  totidem 
verbis,  and  yet  unless  the  expression  is  to  have  this  effect,  there  is 
no  definitive  length  of  time  mentioned  for  which  the  lease  is  to  be 
granted.  This  uncertainty  is  open  to  great  inconvenience,  and  is 
what  the  statute  particularly  meant  to  obviate.  Therefore  on 
the  substantial  merits  of  the  case,  as  not  having  the  true  agree- 
ment before  us  on  paper,  I  think  this  bill  must  be  dismissed ; 
but  I  am  also  of  opinion  that  this  is  not  a  signature  of  the 
paper. 

[  224  ]  HoTHAM  and  Pbrryn  concurred. 

Bill  dismissed  without  costs. 
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WEBB  V.  JONES.  "w. 

May  16. 
(1  Cox,  245—246.)  JL 

W.  hj  his  will  devised  his  real  estate  to  trustees  in  trust  to  sell  and  to  m.r/  * 

apply  the  purchase  money  in  the  first  place  in  payment  of  all  the 
charges,  and  all  other  his  dehts  and  legacies,  and  as  to  the  residue 
of  the  purchase-money,  to  pay  one  moiety  to  his  daughter  M.  and  to 
lay  out  the  other  moiety  in  Goyemment  securities,  and  to  pay  the 
dividends  for  the  maintenance  of  the  three  sons  of  his  daughter  A.  until 
they  should  attain  their  respective  ages  of  24  years,  and  when  they 
should  have  attained  that  age,  he  gave  that  moiety  equally  to  be 
divided  amongst  them;  but  if  they  all  should  die  under  24,  then  he 
directed  that  such  moiety  should  sink  into  and  be  deemed  part  of  the 
residue  of  his  personal  estate,  and  be  applied  in  such  manner  as  his 
personal  estate  was  thereinafter  given  and  disposed  of.  He  then  gave 
several  specific  legacies ;  and  all  the  residue  of  his  personal  estate  he 
gave  to  his  daughter  A.  and  to  H.  equally  to  be  divided  between  them. 
The  debts  and  legacies  are  payable  in  the  first  instance  out  of  the 
purchase-money  of  the  real  estate. 

Henby  Wtatt  by  his  will  devised  all  that  his  mansion  house, 
in  which  he  then  dwelt  and  all  the  buildings  and  appurtenances 
thereto  belonging,  and  all  his  farms  and  lands  in  the  county  of 
Gloucester,  to  certain  trustees  therein  named,  to  hold  the  same 
to  them,  the  said  trustees,  their  heirs,  and  assigns,  upon  trust 
that  they  should  sell  the  same  and  should  apply  and  dispose  of 
the  money  arising  by  such  sale  in  manner  following :  (that  is  to 
say,)  in  the  first  place  in  payment  of  all  charges  that  should  be 
thereon  at  the  time  of  his  death,  and  also  all  other  his  just  debts, 
bond  and  simple  contract,  legacies  and  funeral  expenses,  and 
from  and  after  payment  thereof,  then  as  for  and  concerning  the 
residue  of  such  purchase  money,  that  the  same  should  be  paid 
and  applied  in  the  manner  following:  (viz.)  as  to  one  moiety 
thereof  to  his  daughter  Mary  Wyatt,  her  executors,  administra- 
tors, and  assigns :  and  as  to  the  other  moiety  in  trust,  to  lay  out 
the  same  in  government  securities,  and  to  apply  the  dividends  to 
the  maintenance  and  education  of  Henry,  Francis,  and  Michael, 
the  three  sons  of  his  daughter  Ann  Jones,  until  they  should 
attain  their  respective  ages  of  twenty-four  years,  and  when  they 
respectively  should  have  attained  that  age,  he  gave  the  said 
moiety  equally  to  be  divided  amongst  them ;  and  in  case  any  of 
them  should  die  under  twenty-four  years  of  age,  then  to  the  sur- 
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1786.  vivors  or  survivor  of  them ;  and  in  case  all  of  them  should  die 
Webb  r.  before  their  ages  of  twenty- four  years,  then  he  directed  that  such 
Jones.  moiety  should  sink  into  and  be  deemed  part  of  the  residue  of  his 
personal  estate,  and  be  paid  and  applied  in  such  manner  as  his 
personal  estate  was  thereinafter  given  and  disposed  of.  He  then 
gave  several  specific  legacies,  and  all  the  rest  and  residue  of  his 
personal  estate  of  what  nature  or  kind  soever,  his  household 
goods,  plate,  linen,  china,  jewels,  and  other  valuables  not  before 
disposed  of,  he  gave  to  his  said  daughter  and  William  Hill, 
equally  to  be  divided  between  them. 

The  question  was  whether  there  was  sufficient  in  this  will  to 
make  the  real  estate  liable  to  pay  the  debts  and  legacies  in  the 
first  instance,  or  only  in  aid  of  the  personal  estate ;  and  in  order 
to  shew  that  it  requires  either  express  words  of  exemption  or  a 
necessary  implication,  to  change  the  usual  order  of  applying  the 
funds,  and  to  make  the  real  estate  primarily  liable,  were  cited 
French  v.  Chichester,  2  Vem.  568  ;  Hasleivood  and  Pope,  3  Wms. 
322  ;  Samtvell  v.  Wake,  1  Bro.  Cha.  Rep.  144  ;  Duke  of  Ancaster 
v.  Mayer,  1  Bro.  Cha.  Eep.  454. 

Master  of  the  Bolls: 

[  246  ]  The  general  rules  upon  this  subject  are  perfectly  well  estab- 

lished. The  personal  estate  is  the  primary  fund  for  payment  of 
debts,  and  cannot  be  exonerated  from  the  claims  of  creditors, 
unless  some  other  fund  be  substituted,  which  is  sufficient  for  that 
purpose.  The  clear  intention,  to  be  collected  from  the  context, 
is  to  govern.  Now  here  I  think  there  is  amply  sufficient  to  shew 
the  personal  estate  was  not  to  be  applied.  I  do  not  lay  much 
stress  upon  the  direction  to  pay  the  debts  out  of  the  real  estate ; 
but  what  I  principally  rely  upon,  is  the  direction  that  the  residue 
of  the  purchase  money  is  to  be  added  to  his  other  personal 
estate :  now  this  is  incompatible  with  the  idea  that  the  personal 
estate  should  be  applied  in  the  first  instance ;  and  I  am  there- 
fore of  opinion,  that  the  purchase  money  of  the  real  estate  is 
applicable  in  exoneration  of  the  personal  estate.  And  his 
Honour  declared  the  same  accordingly. — Beg.  Lib.  B.  1785, 
fol.  361. 


CHANCERY— 1  COX.  259-262. 


31 


MACKEETH  v.  MARLAE. 

(1  Cox,  259—262.) 

An  estate  was  sold  by  auction,  and  the  purchase  was  to  be  completed 
in  two  months  according  to  the  conditions  of  sale.  The  buyer  died  soon 
afterwards,  and  suits  were  instituted  both  in  the  Spiritual  Court  and  the 
Court  of  Chancery  respecting  his  affairs,  which  prevented  the  comple- 
tion of  the  contract.  Four  or  five  years  after  the  sale  the  yendor  filed 
his  bill  to  have  the  contract  rescinded,  and  the  afEairs  of  the  buyer  still 
remaining  unsettled,  the  Court  rescinded  the  contract  and  gave  tho 
plaintiff  his  costs  out  of  tho  deposit. 

Tms  was  a  bill  against  the  representatives  of  William  Whit- 
taker  deceased,  to  have  a  contract  delivered  up  or  cancelled, 
which  had  been  entered  into  by  the  plaintiff  for  the  sale  of  an 
estate  in  the  county  of  York  to  the  said  William  Whittaker  for 
the  sum  of  7,9502.    The  circumstances  of  the  case  were  these 
The  estate  was  sold  by  public  auction  on  the  19th  of  Septemborj 
1781,  under  the  following  conditions  of  sale :  "  That  the  pur 
chaser  was  to  pay  down  immediately  a  deposit  of  152.  per  cent, 
in  part  of  the  purchase  money  and  sign  an  agreement  for  pay 
ment  of  the  remainder  on  or  before  the  80th  of  November,  1781 
on  having  a  good  title  made  by  the  proprietor :  that  the  pur 
chaser  should  have  a  proper  conveyance  of  the  estate  at  his  own 
expense,  on  payment  of  the  remainder  of  the  purchase  money, 
and  all  outgoings  should  be  cleared  to  Michaelmas,  1781,  from 
which  time  the  purchaser  would  be  entitled  to  the  rents  and 
advantages  of  the  parts  let  and  possession  given  of  the  parts  in 
hand  at  the  completing  the  purchase,  and  that  if  the  purchaser 
shotdd  fail  or  neglect  to  comply  with  any  of  the  conditions,  then 
the  deposit  money  was  to  be  forfeited,  and  the  estate  resold." 

William  Whittaker  being  the  highest  bidder  at  the  price  afore- 
said, made  a  deposit  at  the  rate  of  151.  per  cent,  amounting  to 
the  sum  of  1,1922.  lOs.  and  a  memorandum  or  agreement  was 
indorsed  on  the  said  conditions  of  sale  as  follows :  '^  London, 
19th  September,  1781.  I  have  this  day  purchased  of  Messrs. 
Skinner  and  Co.  Lot  8,  in  the  Particular,  at  the  sum  of  7,9502. 
and  have  paid  a  deposit  of  1,1922.  10«.  and  promise  to  complete 
the  purchase  according  to  the  conditions  of  the  sale,  William 
Whittaker." 


1786. 
Jul^  10. 

liidU  Omrt. 

Kbktox, 

H.U. 
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1786.  Soon  after  the  sale,  before  the  contract  was  carried  into  execu- 

Mackbkth  r.  tion>  William  Whittaker  made  his  will  dated  5th  January,  1782, 
Mablae.  g^jj^  thereby  devised  all  his  freehold  messuages,  lands,  &c.  to 
trustees  in  trust  for  his  nephews  Abraham  Whittaker  and  John 
Whittaker  and  their  respective  children  in  strict  settlement,  with 
remainder  to  his  nieces  Diana,  Charlotte,  and  Mary  Ann 
Whittaker  in  fee ;  and  then  after  reciting  the  above  mentioned 
contract  for  the  purchase  of  plaintiff's  estate,  he  gave  all  the 
residue  of  his  personal  estate  to  the  defendants,  Marlar,  Prime, 
G.  Pollard,  and  J.  Pollard,  upon  trust  in  the  first  place  to  pay  the 
remainder  of  the  said  purchase  money,  and  complete  the  said  pur- 
chase, and  to  take  from  the  plaintiff  good  and  effectual  convey- 
ances of  the  said  estates  to  them  and  their  heirs  in  trust  for  the 
same  uses  and  purposes  as  his  other  freehold  estates  had  been 
limited  as  aforesaid,  and  appointed  them  executors. 

The  testator  soon  afterwards,  on  the  12th  of  January,  1782, 
died,  without  having  completed  the  said  contract,  and  upon  his 
death  a  caveat  was  entered  in  the  Prerogative  Court  against 
proving  the  will,  and  a  litigation  of  considerable  length  took 
place  there,  during  which  time  there  was  an  administrator  pen- 
dente lite;  but  in  March,  1784,  probate  of  the  said  will  was 
granted  to  the  defendants.  A  bill  was  also  filed  in  this  Court  to 
establish  the  testator's  will,  and  to  carry  the  trusts  thereof  into 
execution.  In  July,  1784,  a  decree  was  made  in  that  cause,  by 
which  the  will  was  established,  and  accounts  were  directed  of 
the  personal  estate,  and  it  was  also  directed  that  the  Master 
should  inquire  whether  the  contract  with  Mackreth  had  been 
carried  into  execution  (Mackreth  not  being  a  party  to  the  suit), 
and  if  the  Master  should  find  such  contract  had  not  been  carried 
into  execution,  then  to  inquire  what  remained  due  of  the  pur- 
chase money,  and  that  the  executors  should  complete  such  pur- 
chase and  pay  the  residue  of  the  purchase  money.  The  accounts 
were  now  subsisting  before  the  Master,  before  the  conclusion  of 
which  it  was  uncertain  whether  there  would  be  assets  of  the  tes- 
tator sufficient  to  complete  this  purchase  entered  into  with  the 
plaintiff. 

The  plaintiff  now  insisted,  that  he  having  sold  this  estate  for 
the  convenience  of  having  the  purchase  money  paid  to  him  im- 


CHANCERY— 1  COX,  259-262.  83 

mediately,  and  the  conditions  of  sale  and  Whittaker's  agreement        1786. 
expressly  stating,  that  the  said  contract  should  be  completed  by  mackrbth  v. 
the  80th  of  November,  1781,  and  the  said  contract  still  remaining     Mablab. 
miexecuted,  it  was  mureasonable  that  the  plaintiff  should  at  this 
distance  of  time  be  liable  to  be  called  upon  to  complete  the  said 
contract,  when  his  sole  object  in  selling  the  said  estate  was  de- 
feated by  the  delays  which  had  taken  place ;  and  even  now  it 
was  very  doubtful,  whether  there  would  be  assets  of  William 
Whittaker  for  this  purpose ;  or  at  least  the  plaintiff  would  thereby 
be  bound  to  abide  the  conclusion  of  a  very  long  and  perplexed 
account  before  the  Master,  contrary  to  the  express  stipulations  of 
the  sale. 

To  account  for  this  delay  it  was  said  on  the  part  of  the  defen- 
dants, that  in  the  first  place  some  objection  had  been  raised  to 
the  plaintiff's  title,  and  that  it  had  been  suggested  by  the  con- 
veyancer who  perused  the  abstract,  that  it  would  be  necessary 
for  the  plaintiff  to  suffer  a  recovery ;  but  before  this  point  was 
settled  Mr.  Whittaker  died :  that  in  consequence  of  the  litigation 
in  the  Prerogative  Court  respecting  the  validity  of  the  will,  they 
had  been  advised  by  counsel,  that  nothing  could  be  done  toward 
completing  the  said  purchase.  This  tied  them  up  to  March, 
1784,  but  the  delay  from  that  time  to  the  16th  of  April,  1785, 
when  the  bill  was  filed,  was  not  otherwise  accounted  for  than  by 
the  reason  of  the  pendency  of  the  accounts  of  the  personal  estate 
of  Whittaker  before  the  Master,  under  which  circumstances  the 
defendants  submitted  whether  they  were  enabled  to  complete  the 
contract. 

Mastbb  of  thb  Bolls  : 

This  is  the  case  of  an  agreement  which  by  the  express  stipula-  [  26i  ] 
tion  of  the  parties  was  to  be  completed  by  the  80th  of  November, 
1781,  and  agreements  under  such  circumstances  should  as  far  as 
possible  be  literally  performed.  I  remember  a  case  before  Lord 
Thurlow,  where  a  bill  was  filed  for  the  performance  of  an  agree- 
ment for  the  purchase  of  a  place  for  a  Jewish  Synagogue,  and  on 
account  of  the  delays  of  the  party,  the  bill  was  dismissed  with 
costs.  I  am  perfectly  well  satisfied  with  the  good  sense  and 
justice  of  that  decision.    Now  in  this  case  are  the  delays  on  the 

R.R, — VOL.  I.  p 
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1786.  part  of  Whittaker's  executors  sufficiently  apologised  for  ?  As  to 
Mackbeth  tr,  the  decree  in  this  Court  in  1784,  it  is  res  inter  alios  acta,  and 
Mablab.  cannot  touch  Mr.  Whittaker's  interest;  that  therefore  I  lay 
totally  aside.  With  regard  to  the  difficulties  attending  the  prov- 
ing the  will  in  the  Ecclesiastical  Court,  Mr,  Whittaker's  repre- 
sentatives are  not  blameable  for  the  delay  occasioned  by  them ; 
but  yet  those  difficulties  ought  not  to  affect  Mr.  Mackreth ;  and  I 
am  of  opinion  if  the  case  rested  upon  that,  those  very  difficulties 
would  be  a  ground  to  relieve  the  plaintiff.  However  all  these 
difficulties  were  removed  on  the  81st  of  March,  1784,  from  which 
time  more  than  a  year  elapsed,  before  the  present  suit  was  com- 
menced. Now  how  can  the  defendants  be  said  to  have  used  due 
diligence  ?  At  first  two  months  was  the  time  stipulated  for  com- 
pleting the  contract ;  shall  I  add  to  that  time  ten  months  or  a 
year  ?  It  has  been  suggested  that  the  plaintiff  has  been  guilty 
of  delays ;  but  what  are  those  delays  ?  He  waited  patiently 
till  1785,  when  he  filed  the  bill :  he  did  not  plunge  them  hastily 
into  a  law  suit ;  but  he  left  them  loctim  'pcrnitentia.  In  May, 
1788,  he  stated  to  them  his  inconveniences,  and  that  his  object 
in  selling  the  estate  was  defeated  by  the  delay.  If  he  had 
brought  an  action  to  recover  his  deposit,  he  must  have  succeeded. 
I  think  therefore  that  on  these  circumstances  of  delay,  which 
cannot  be  imputed  to  Mr.  Mackreth,  I  am  bound  to  relieve  Mr. 
Mackreth  from  the  contract.  But  there  are  difficulties  beyond 
this ;  it  is  uncertain  whether  there  are  assets  of  Whittaker  to 
complete  the  purchase ;  then  it  is  said  that  Mr.  Mackreth  hath 
an  equitable  lien  on  the  estate  for  the  residue  of  the  purchase ; 
so  that  for  a  ready  money  sale  he  is  to  wait  for  recoveries  to  be 
suffered  by  the  infant  devisees.  Upon  the  whole,  I  am  clearly  of 
opinion,  that  Mr.  Mackreth  is  entitled  to  the  relief  he  prays,  and 
to  have  this  contract  delivered  up,  and  to  have  his  costs,  which 
he  shall  deduct  out  of  the  deposit,  the  residue  of  which  with 
interest  on  the  whole  at  four  per  cent,  must  be  repaid  to 
defendants. 
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1786. 
July  18. 

BLAKE  V.  BLAKE.  „  -— 

(1  Cox,  266-268.)  Eybb, 

HOTHAM, 

A.  possessed  of  a  church  lease  for  three  lives  devised  it  to  trustees  for  Pebryn,  V*A\, 
certain  purposes,  till  his  son  B.  should  attain  21,  and  when  his  said  son 
should  attain  that  age,  he  directed  his  trustees  to  stand  seized  of  it  to 
the  use  of  his  said  son  and  the  heirs  of  his  body.  And  by  a  codicil  he 
directed  that  if  his  son  B.  should  die  without  issue,  his  son  P.  should 
inherit  the  estate  in  the  same  manner  as  B.  was  to  inherit  it.  B.  being 
quasi  tenant  in  tail,  if  he  surrender  this  lease  and  take  a  new  one  to 
himself  and  his  heirs  for  three  new  lives,  there  is  no  equity  on  behalf  of 
F.  to  make  B.  or  his  devisees,  trustees  of  the  new  lease  for  P. 

BoBERT  Blake  the  elder,  by  will  of  the  4th  of  February,  1752, 
devised  amongst  other  estates,  an  estate  which  he  held  by  lease 
of  5th  June,  1751,  from  the  Bishop  of  Bath  and  Wells  for  three 
lives,  to  trustees  for  certain  purposes  till  his  son  Bobert  Blake 
should  attain  twenty-one,  and  when  his  said  son  should  attain 
that  age,  he  directed  that  his  said  trustees  should  stand  seized  to 
the  use  of  his  son  Bobert,  and  the  heirs  male  of  his  body :  and 
for  want  of  heirs  male  of  his  body,  to  the  use  of  the  issue  female 
of  his  body,  and  for  want  of  such  issue  upon  trust  for  certain 
purposes  therein  mentioned ;  but  his  will  was,  that  if  his  wife 
should  be  with  child  at  his  death,  such  child  should,  if  his  son 
Bobert  should  die  without  issue,  inherit  all  his  before-mentioned 
lands,  &c.  in  the  same  manner  and  with  the  same  limitations  as 
Bobert  was  to  inherit  by  his  said  will. 

Afterwards  the  testator  had  another  son,  the  plaintiff,  and  by 
codicil  to  his  will,  he  directed  that  if  his  son  Bobert  should  die 
without  issue,  the  plaintiff  should  inherit  all  his  real  and  per- 
sonal estate,  in  the  same  manner  in  which  Bobert  was  to  have 
inherited. 

The  testator  Bobert  Blake  the  elder  afterwards  died  leaving 
Bobert  his  eldest  son,  and  the  plaintiff  his  only  other  child. 

Bobert  attained  twenty-one  and  suffered  a  recovery  of  the  free- 
hold estate,  and  surrendered  the  lease  of  the  leasehold  estate,  to 
the  Bishop  of  Bath  and  Wells,  and  took  a  new  lease  on  the  6th 
of  June,  1770,  to  himself  and  his  heirs  for  his  own  life,  the  life 
of  A.  B.  and  the  life  of  the  plaintiff  his  brother,  the  last  being 
added  in  lieu  of  the  father's  life,  which  was  in  the  lease  of  1751. 

P  2 
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1786.  He  paid  the  fine  and  fees  on  the  renewal,  and  the  business  was 
Blake  v.  concluded  without  the  concurrence  of  the  trustees  in  the  father's 
Blake.  ^jy^  j^  ^^^  jj^l-  appear  that  a  surrender  of  the  old  lease  was 
made  by  deed ;  but  the  new  lease  was  expressed  to  be  made  in 
consideration  of  a  surrender  of  a  former  lease,  which  was  de- 
livered up  to  the  Bishop's  register  and  cancelled. 

Afterwards  Robert  died  without  issue,  having  made  a  will  and 
disposed  of  his  property,  and  (amongst  the  rest)  of  the  leasehold 
estate,  to  the  defendant  Frances  his  widow  for  life,  with  limita- 
tions over. 

The  bill  was  brought  to  have  the  benefit  of  the  new  lease,  insist- 
ing that  the  surrender  of  the  old  lease  and  the  taking  of  the  new 
one,  was  not  sufficient  to  bar  the  limitation  to  the  plaintiff  in  the 
will  of  Robert  the  father ;  and  that  those  claiming  under  Robert 
the  son,  ought  to  be  declared  trustees  of  the  new  lease,  for  the 
plaintiff  John  Blake. 

It  was  argued  by  Madocks,  Scott,  and  Waller  for  the  plain- 
tiff, and  Burton,  Mitford,  and  King  for  the  defendants. 

[  268  1  The  Court  was  clearly  of  opinion,  that  by  the  act  of  renewal, 

the  estate  which  had  been  bound  by  the  trusts  in  the  will  of 
Robert  the  father  was  devested ;  and  the  effect  of  the  new  lease 
by  the  Bishop  to  Robert  the  son  was,  that  he  took  a  new  estate 
different  from  that  which  he  took  under  his  father's  will ;  that 
there  was  no  way  by  which  the  whole  could  be  made  subject  to 
the  trusts  in  the  father's  will,  but  by  declaring  that  the  new  lease 
should  be  subject  to  those  trusts :  that  a  Court  of  equity  could 
not  have  called  upon  Robert  the  son,  who  was  tenant  in  tail,  to 
have  declared  such  a  trust  in  his  lifetime,  and  that  there  was  no 
stronger  equity  against  his  representatives.  The  bill  was  there- 
fore dismissed  ;  but  without  costs  as  to  this  part  of  the  case. 

On  the  point  on  which  the  Court  decided,  Can  v.  Can,  1  Yem. 
480,  was  mentioned. 
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POOLE  V.  SHEEGOLD.  i^sa. 

Jvlff  24. 

ON   THE   master's   REPORT. 

Lfneolm  Inn 

(1  Cox,  273—274.)  //««. 

Quere,  How  far  tho  Court  will  go  in  compelling  a  party  to  complete  a      j^^^  ^  q^  " 
purchase  when  no  title  can  be  made  to  some  part  of  the  property.  Kenton, 


M.R. 


When  this  cause  came  on  before  the  Lord  Chancellor  on  the 
19th  of  January,  1785,  it  being  suggested  that  the  estate  in  ques- 
tion had  by  some  acts  of  plaintiff  been  rendered  of  less  value  than 
it  was  at  the  time  of  the  agreement  for  the  purchase,  his  Lord- 
ship referred  it  to  the  Master  to  inquire  whether  the  estate  had 
been  deteriorated  in  any  and  what  respect  since  the  original  pur- 
chase. And  the  Master  having  reported  that  the  estate  was  not 
deteriorated,  except  by  the  fall  of  the  value  of  lands  since  the 
time  of  the  original  purchase,  and  except  by  timber  trees  blown 
down  which  were  of  the  value  of  111.  12«.  9d.  and  some  coppice 
wood,  which  had  been  cut  down  by  plaintiffs  at  a  proper  growth, 
and  out  of  the  produce  of  which  the  Master  having  deducted  the 
value  of  the  present  coppice,  he  allowed  the  surplus  (amounting 
to  91.  Us.  6d.)  to  the  defendant.  The  cause  came  on  for  further 
directions  on  the  matter  of  costs. 

It  was  said  for  the  defendant,  that  it  would  be  extremely  hard 
to  compel  him  to  complete  this  purchase  at  so  great  a  distance  o 
time,  the  agreement  having  been  made  in  May,  1776 ;  that  lands 
were  then  worth  five  years'  purchase  more  than  they  now  are ; 
and  that  in  fact,  the  defendant  had  applied  the  money  intended 
for  this  purpose  in  the  purchase  of  another  estate ;  and  that 
another  hardship  was,  to  compel  the  defendant  to  take  a  part  of 
the  estate,  when  he  certainly  meant  to  have  the  whole  or  none ; 
for  it  appeared  that  as  to  two  lots  the  plaintiffs  could  make  no 
title,  and  so  indeed  as  to  a  small  part  of  two  other  lots.  Now 
although,  strictly  speaking,  when  an  estate  is  sold  in  lots,  a  pur- 
chaser makes  a  separate  contract  for  each  lot,  yet  it  cannot 
but  be  seen,  that  the  defendant  meant  to  purchase  an  entirety, 
and  of  course,  that  compelling  him  to  take  the  remainder  only 
would  be  making  a  bargain  for  him  which  he  certainly  never 
would  have  made  for  himself. 
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1786.  On  the  other  hand,  it  was  insisted,  that  the  conduct  of  the 

Poole  r.  defendant  had  been  vexatious,  and  his  objections  frivolous,  par- 
8HKBG0LD.  ticularly  in  occasioning  the  last  reference.  With  respect  to  the 
deterioration  of  the  estate,  which  turned  out  to  amount  to  those 
two  very  trifling  sums,  the  first  of  them  could  not  be  prevented, 
and  the  second  was  in  pursuance  of  the  regular  and  constant 
course  of  husbandry,  and  which  was  for  the  benefit  of  the  estate. 

Masteb  of  the  Bolls: 
[  274  ]  The  Court  has  most  certainly  gone  a  very  great  length  in 

compelling  parties  to  go  on  with  purchases,  contrary  to  their 
original  agreement  and  intention ;  but  I  am  clearly  of  opinion 
that  a  case  might  be  made,  where  if  it  turned  out  that  the  seller 
could  not  make  a  good  title  to  a  part,  it  might  be  a  sufficient 
reason  to  put  an  end  to  the  whole  contract.  Such  was  the  case 
of  the  Cambridge  wharf,  where  it  appeared  that  the  seller  could 
make  a  good  title  to  all  the  estate,  but  the  wharf,  which  was  the 
principal  object  of  the  buyer  in  making  the  agreement.  In  that 
case  the  buyer  was  compelled  to  complete  his  purchase  without 
the  wharf,  but  it  was  a  determination  contrary  to  all  justice  and 
reason.  But  in  the  present  case  I  am  bound  to  suppose  that  the 
lots  to  which  no  title  can  be  made,  are  not  of  sufficient  impor- 
tance to  make  the  loss  of  them  a  reason  for  vacating  the  agree- 
ment as  to  the  remainder.  The  steps  already  taken  in  the  cause 
by  the  Lord  Chancellor  must  have  proceeded  on  the  ground,  that 
the  agreement  was  to  be  executed  notwithstanding  this  defect, 
and  the  same  observation  applies  to  the  fall  in  the  value  of  land : 
with  respect  to  the  costs,  I  think  both  parties  were  at  first  to 
blame,  but  latterly  Mr.  Shergold  only.  I  shall  give  no  costs 
on  either  side  down  to  the  time  of  the  Master's  making  his 
report ;  but  from  that  time  the  defendant  must  pay  the  plaintiffs 
their  costs. 
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MATHEWS  V.  FEAVER.  \m. 

(I  Cox,  278—280.) 


Abv.aO. 

An  assignment  of   personal  property  for   a   consideration   clearly       ^ 
inadequate  is  fraudulent  as  against  creditors  under  ISth  Eliz.    But  i^j^   ' 

copyholds  not  being  naturally  subject  to  the  debts,  a  oonyeyanoe  of 
them  cannot  be  fraudulent  against  creditors. 

The  plaintiffs  in  this  cause  were  assignees  of  a  bond,  which 
was  entered  into  by  Bobert  Feaver  (the  defendant's  father)  for 
securing  a  sum  of  300^.  being  the  marriage  portion  given  by  the 
said  Bobert  Feaver  on  the  marriage  of  his  daughter  with  the  de- 
fendant James  Mathews,  and  the  said  James  Mathews  having 
assigned  the  same  as  a  security  for  two  sums  of  2002.  and  1002. 
in  which  he  was  indebted  to  the  two  plaintiffs  respectively,  and 
the  said  Bobert  Feaver  the  father  being  dead,  and  leaving  the 
defendant  Bobert  Feaver  the  son  his  personal  representative,  the 
present  bill  was  brought  against  Bobert  Feaver  the  son,  for  a 
discovery  of  his  father's  assets,  and  for  payment  of  the  said 
bond. 

The  defendant  Bobert  Feaver,  the  son,  by  his  answer  to  the 
original  bill,  denied  that  he  possessed  assets  of  his  father  to  any 
greater  amount  than  401.  but  insisted  on  the  benefit  of  an  assign- 
ment made  by  the  father  to  him  some  short  time  before  the 
father's  death,  whereby  in  consideration  of  an  annuity  of  802.  to 
be  paid  by  the  son  to  the  father  during  the  father's  life,  and  of 
natural  love  and  affection,  the  father  assigned  over  to  the  son 
certain  copyhold  and  leasehold  premises,  and  his  stock  in  trade, 
and  several  other  articles  of  property  therein  enumerated. 

The  amended  bill  impeached  the  assignment,  as  being  fraudu- 
lent against  creditors,  and  prayed  that  the  personal  property 
might  be  taken  as  part  of  the  father's  assets. 

The  facts  (either  admitted  by  the  defendant's  answer  or  in 
proof  in  the  cause)  were,  that  at  the  time  of  the  assignment  the 
defendant  Bobert  Feaver  the  son  had  notice  of  the  plaintiffs' 
claim  in  respect  of  the  said  bond ;  that  the  father  was  about  77 
years  of  age,  in  an  infirm  state,  and  not  likely  to  live ;  that  the 
property  assigned  was  in  fact  the  whole  of  the  father's  property, 
and  the  value  of  the  whole  was  about  8002.  (though  some  of  the 
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178C.  witnesses  called  it  near  1,000Z.)  and  exclusive  of  the  copyhold  was 
MAT^sr.  worth  at  least  600i- 
fkaveb.  On  the  part  of  the  plaintiffs,  it  was  said  this  assignment  was 
clearly  fraudulent  under  the  statute  18th  Eliz. :  it  was  an  as- 
signment of  the  whole  property ;  and  he  being  at  the  time  a 
trader,  it  was  in  fact  an  act  of  bankruptcy :  that  the  considera- 
tion of  natural  love  and  affection  was  of  no  avail  as  against 
creditors,  and  this  transaction  upon  the  whole  seemed  directly 
calculated  to  defraud  the  father's  creditors. 

For  the  defendant  it  was  said,  this  was  merely  the  case  of  an 
old  man  wishing  to  retire  from  business,  and  surrendering  up  his 
property  to  his  son,  upon  having  an  annuity  secured  to  him  for 
his  life,  and  that  in  transactions  of  this  nature  the  inadequacy  of 
the  transaction  was  not  to  be  rigidly  examined,  according  to 
Jones  V.  Marshy  Ca.  Temp.  Talb.  64. 

Master  of  the  Bolls: 

[  280  J  If  the  facts  in  this  cause  were  all  fully  established  in  evidence, 

I  should  have  no  difficulty  in  determining  it.  I  do  not  know  how 
this  case  differs  from  a  case  of  bankruptcy ;  though,  to  be  sure, 
if  the  bankrupt  laws  are  to  be  argued  from,  it  is  begging  the 
question.  If  the  conveyance  had  been  made  without  any  con- 
sideration, it  would  certainly  have  been  void  under  the  statute ; 
and  I  am  of  the  same  opinion,  where  the  consideration  is  entirely 
inadequate.  It  is  true  as  between  vendor  and  vendee  the  Court 
will  not  weigh  the  consideration  in  golden  scales ;  but  this  is  a 
transaction  between  the  father  and  the  son,  and  natural  love  and 
affection  is  mentioned  as  part  of  the  consideration,  upon  which, 
as  against  creditors,  I  cannot  rest  at  all.  It  is  true,  it  is  a  con- 
sideration, which  though  not  valuable,  is  yet  called  meritorious, 
and  which  in  many  instances  the  Court  will  maintain,  but  not 
against  creditors. 

But  I  am  not  satisfied  as  to  the  nature  or  the  value  of  the 
copyhold  premises,  which,  generally  speaking,  are  not  subject  to 
debts,  and  therefore  the  assignment  of  them  can  never  be  frau- 
dulent against  creditors. 

There  may  be  copyholds  which  from  their  particular  tenure, 
or  from  the  custom  of  the  manor,  may  be  liable  to  debts,  but  in 
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this  cause  I  have  nothing  from  which  I  can  judge  of  the  nature 
of  the  copyholds  in  question.  I  at  first  thought  this  case  proper 
to  be  determined  by  a  jury,  but  upon  reconsidering,  I  cannot 
frame  an  issue  which  will  answer  the  purpose.  I  shall  therefore 
direct  the  Master  to  inquire  what  was  the  value  of  the  property 
comprehended  in  the  assignment,  exclusive  of  the  copyhold; 
what  was  the  nature  of  the  interest  of  Bobert  Feaver  the  father  in 
the  said  copyhold  premises,  and  by  what  tenure  the  same  were 
holden,  and  what  was  the  custom  of  the  manor  acting  upon  the 
same,  and  what  was  the  value  of  such  copyhold  premises  ?  and 
reserve  all  further  directions  and  costs. — ^Beg.  Lib.  B.  1786,  fol. 
784. 


178G. 

Mathbws  v. 
Fbateb. 


DEEING  V.  EAEL  OP  WINCHELSEA. 

(1  Cox,  318—323.) 

The  doctrine  of  contribution  amongst  sureties  is  not  founded  in 
contract,  but  is  the  result  of  general  equity  on  the  ground  of  equality 
of  burthen  and  benefit.  Therefore  where  three  sureties  are  bound  by 
different  instruments,  but  for  the  same  principal  and  the  same  engage- 
ment, they  shall  contribute. 

Thomas  Debino,  Esq.,  having  been  appointed  collector  of  some 
of  the  duties  belonging  to  the  customs,  it  became  necessary  upon 
such  appointment  for  him  to  enter  into  bonds  to  the  Crown  with 
three  securities  for  the  due  performance  of  this  office.  Sir  Ed- 
ward Dering  his  brother,  the  Earl  of  Winchelsea,  and  Sir  John 
Rous,  having  agreed  to  become  sureties  for  him,  a  joint  and 
several  bond  was  executed  by  Thomas  Dering  and  Sir  Edward 
Dering  to  the  Grown  in  the  penalty  of  4,0002.,  another  joint  and 
several  bond  by  Thomas  Dering  and  the  Earl  of  Winchelsea,  and 
a  third  by  Thomas  Dering  and  Sir  John  Bous  in  the  same 
penalty  of  4,0002.  all  conditioned  alike  for  the  due  performance  of 
Thomas  Dering's  duty  as  collector.  Mr.  Dering  being  in  arrear 
to  the  Grown  to  the  amount  of  3,8882.  14«.  the  Crown  put  the 
first  bond  in  suit  against  Sir  Edward  Dering,  and  judgment  was 
obtained  thereon  for  that  sum :  whereupon  Sir  Edward  filed  this 
bill  against  the  Earl  of  Winchelsea  and  Sir  John  Rous,  claiming 


1787. 
Feb.  8. 

Exchequer. 
Eybb,  L.G.6., 
HOTHAM,  B. 
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1787.        from  them  a  contribution  towards  the  sum  bo  recovered  against 
Debing  V,    hini- 

WikI^blsea      ^®  ^^'^^  ^^^  '^®°  argued  at  length,  in  Michaelmas  Term 
last,  and  now  stood  for  judgment. 

Lord  Chief  Babon: 

[319  ]  This  bill  is  brought  by  one  surety  against  his  two  co-sureties, 

under  the  circumstances  (above  mentioned).  Mr.  Dering's 
appointment,  the  three  bonds,  and  the  judgment  against  the 
plaintiff,  are  in  proof  in  the  cause ;  the  original  balance  due,  and 
the  present  state  of  it,  are  admitted.  The  demand  is  resisted  on 
two  grounds :  first,  that  there  is  no  foundation  for  the  demand  in 
the  nature  of  the  contract :  and  secondly,  that  the  conduct  of 
Sir  Edward  Dering  has  been  such  as  to  disable  him  from  claiming 
the  benefit  of  the  contract,  though  it  did  otherwise  exist.  There 
is  also  a  formal  objection  which  I  shall  take  notice  of  hereafter. 
I  shall  consider  the  second  ground  of  objection  first,  in  order  to 
lay  it  out  of  the  case.  The  misconduct  imputed  to  Sir  Edward 
is,  that  he  encouraged  his  brother  in  gaming  and  other  irregu- 
larities ;  that  he  knew  his  brother  had  no  fortune  of  his  own, 
and  must  necessarily  be  making  use  of  the  public  money,  and 
that  Sir  Edward  was  privy  to  his  brother's  breaking  the  orders 
of  the  Lords  of  the  Treasury,  to  keep  the  money  in  a  particular 
box,  and  in  a  particular  manner,  &c.  This  may  all  be  true,  and 
such  a  representation  of  Sir  Edward's  conduct  certainly  places 
him  in  a  bad  point  of  view ;  and  perhaps  it  is  not  a  very  decorous 
proceeding  in  Sir  Edward  to  come  into  this  Court  under  these 
circumstances :  he  might  possibly  have  involved  his  brother  in 
some  measure,  but  yet  it  is  not  made  out  to  the  satisfaction  of 
the  Court,  that  these  facts  will  constitute  a  defence.  It  is 
argued  that  the  author  of  the  loss  shall  not  have  the  benefit  of  a 
contribution ;  but  no  cases  have  been  cited  to  this  point,  nor  any 
principle  which  applies  to  this  case.  It  is  not  laying  down  any 
principle  to  say  that  his  ill  conduct  disables  him  from  having 
any  relief  in  this  Court.  If  this  can  be  founded  on  any  principle, 
it  must  be,  that  a  man  must  come  into  a  Court  of  Equity  with 
clean  hands ;  but  when  this  is  said,  it  does  not  mean  a  general 
depravity ;  it  must  have  an  immediate  and  necessary  relation  to 
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the  equity  sued  for ;  it  must  be  a  depravity  in  a  legal  as  well  as  1787. 
in  a  moral  sense.  In  a  moral  sense,  the  companion,  and  perhaps  dbbino  r. 
the  conductor,  of  Mr.  Dering,  may  be  said  to  be  the  author  of  wikchklsba 
the  loss,  but  to  legal  purposes,  Mr.  Dering  himself  is  the  author 
of  it ;  and  if  the  evil  example  of  Sir  Edward  led  him  on,  this  is 
not  what  the  Court  can  take  cognizance  of.  Cases  indeed  might 
be  put  in  which  the  proposition  would  be  true.  If  a  contribution 
were  demanded  from  a  ship  and  cargo  for  goods  thrown  over- 
board to  save  the  ship,  if  the  plaintiff  had  actually  bored  a  hole 
in  the  ship,  he  would  in  that  case  be  certainly  the  author  of  the 
loss,  and  would  not  be  entitled  to  any  contribution.  But  speak- 
ing of  the  author  of  the  loss  is  a  mere  figure  of  speech  as  applied 
to  Sir  Edward  Dering  in  this  case.  The  real  point  is  whether  a 
contribution  can  be  demanded  Lctween  the  obligors  of  distinct 
and  separate  obligations  under  the  circumstances  of  this  case. 
It  is  admitted  that  if  there  had  been  only  one  bond  in  which  the 
three  sureties  had  joined  for  12,0002.  there  must  have  been  a 
contribution  amongst  them  to  the  extent  of  any  loss  sustained  ; 
but  it  is  said,  that  that  case  proceeds  on  the  contract  and  privity 
subsisting  amongst  the  sureties,  which  this  case  excludes ;  that 
this  case  admits  of  the  supposition  that  the  three  sureties  are 
perfect  strangers  to  each  other,  and  each  of  them  might  be 
ignorant  of  the  other  sureties,  and  that  it  would  be  strange  to 
imply  any  contract  as  amongst  the  sureties  in  this  situation ; 
that  these  are  perfectly  distinct  undertakings  without  connection 
with  each  other,  and  it  is  added,  that  the  contribution  can  never 
be  eodem  modo,  as  in  the  three  joining  in  one  bond  for  12,000Z. 
for  there,  if  one  of  them  become  insolvent,  the  two  others  would 
be  liable  to  contribute  in  moieties  to  the  amount  of  6,0002.  each, 
whereas  here  it  is  impossible  to  make  them  contribute  beyond 
the  penalty  of  the  bond.  Mr.  Madocks  has  stated  what  is 
decisive,  if  true,  that  nobody  is  liable  to  contribute  who  does  not 
appear  on  the  face  of  the  bond ;  if  this  means  only  that  there  is 
no  contract,  then  it  comes  back  to  the  question,  whether  the 
right  of  contribution  is  founded  on  contract.  If  we  take  a  view 
of  the  cases  both  in  law  and  equity,  we  shall  find  that  contribu- 
tion is  bottomed  and  fixed  on  general  principles  of  justice,  and 
does  not  spring  from  contract ;  though  contract  may  qualify  it, 
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17S7.  as  in  Swain  v.  WaU,  1  Cha.  Rep.  149.  In  the  Register,  176  b. 
Dkbino  v.  there  are  two  writs  of  contribution,  one  inter  co-h^eredes,  the  other 
WiKCHEMEA  *'*^^^  co-feoffato8 ;  theso  are  founded  on  the  statute  of  Marlbridge ; 
the  great  object  of  the  statute  is  to  protect  the  inheritance  from 
more  suits  than  are  necessary.  Though  contribution  is  a  part  of 
the  provision  of  the  statute,  yet  in  Fitz.  N.  B.  888,  there  is  a  writ 
of  contribution  at  common  law  amongst  tenants  in  common,  as 
for  a  mill  falling  to  decay.  In  the  same  page  Fitzherbert  takes 
notice  of  contribution  between  co-heirs  and  co-feo£Fees,  and  as 
between  co-feoffees  he  supposes  there  shall  be  no  contribution 
without  an  agreement,  and  the  words  of  the  writ  countenance 
such  an  idea,  for  the  words  are  *'  ex  eorum  assensu"  and  yet  this 
seems  to  contravene  the  express  provision  of  the  statute :  as  to 
co-heirs  the  statute  is  express ;  it  does  not  say  so  as  to  feoffees, 
but  it  gives  contribution  in  the  same  manner.  In  Sir  WilUam 
HarherVs  Case,  8  Co.  11  b,  many  cases  of  contribution  are  put ; 
and  the  reason  given  in  the  books  is,  that  in  equali  jure  the  law 
requires  equality ;  one  shall  not  bear  the  burthen  in  ease  of  the 
rest,  and  the  law  is  grounded  in  great  equity.  Contract  is  never 
mentioned.  Now  the  doctrine  of  equality  operates  more 
effectually  in  this  Court,  than  in  a  Court  of  law.  The  difficulty 
in  Coke's  Cases  was  how  to  make  them  contribute ;  they  were 
put  to  their  auditd  querel&y  or  scire  facias.  In  equity  there  is  a 
string  of  cases  in  1  Eq.  Ca.  abr.  tit.  ''Contribution  and  Average." 
Another  case  occurs  in  Harg.  Law  Tracts  on  the  right  of  the 
King  on  the  prisage  of  wine.  The  King  is  entitled  to  one  ton 
before  the  mast,  and  one  ton  behind,  and  in  that  case  a  right  of 
contribution  accrues ;  for  the  King  may  take  by  his  prerogative 
any  two  tons  of  wine  he  thinks  fit,  by  which  one  man  might 
suffer  solely ;  but  the  contribution  is  given  of  course  on  general 
principles  which  govern  all  these  cases.  Now  to  come  to  the 
particular  case  of  sureties ;  it  is  clear  that  one  surety  may 
compel  a  contribution  from  another,  towards  payment  of  a  debt 
to  which  they  are  jointly  bound.  On  what  principle?  Can  it  be 
necessary  to  resort  to  the  circumstance  of  a  joint  bond  ?  What, 
if  they  are  jointly  and  severally  bound?  What  difference  will  it 
make  if  they  are  severally  bound,  and  by  different  instruments, 
but  for  the  same  principal,  and  the  same  engagement  ?    In  all 
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these  cases  the  sureties  have  a  common  interest,  and  a  common        1787. 

burthen ;  they  are  joined  by  the  common  end  and  purpose  of     bb^o  r. 

their  several  obligations,  as  much  as  if  they  were  joined  in  one  wikch^ka 

instrument,  with  this  difference  only,  that  the  penalties  will 

ascertain  the  proportion  in  which  they  are  to  contribute,  whereas 

if  they  had  joined  in  one  bond,  it  must  have  depended  on  other 

circumstances.    In  this  case  the  three  sureties  are  all  bound  that 

Mr.  Bering  shall  account  for  the  monies  he  receives ;  this  is  a 

common  burthen ;  all  the  bonds  are  forfeited  at  law ;  and  in  this 

Court,  as  far  as  the  balance  due ;  the  balance  might  have  been 

so  great  as  to  have  exhausted  all  the  penalties,  and  then  the 

obligee  forces  them  all  to  pay ;  but  here  the  balance  is  something 

less  than  one  of  the  penalties.    Now  who  ought  to  pay  this  ?  the 

one  who  is  sued  must  pay  it  to  the  Crown,  as  in  the  case  of 

prisage,  but,  as  between  themselves,  there  shall  be  a  contribution, 

for  they  are  in  equali  jure.    This  is  carried  a  great  way,  where 

they  are  joined  in  one  obligation,  for  if  one  should  pay  the  whole 

12,0002.  and  the  second  were  insolvent,  the  third  shall  contribute 

a  moiety,  though  he  certainly  never  meant  to  be  liable  for  more 

than  a  third :  this  circumstance,  and  the  possibility  of  one  being 

liable  for  the  whole,  if  the  other  two  should  prove  insolvent, 

suggested  the  mode  of  entering  into  separate  bonds;  but  this 

does  not  vary  the  reason  for  contribution,  for  there  is  the  same 

principal  and  the  same  engagement ;  all  are  equally  liable  to  the 

obligee  to  the  extent  of  the  penalty  of  the  bonds  when  they  are 

not  all  exhausted :  if,  as  in  the  common  case  of  a  joint  bond,  no 

distinction  is  to  be  made,  why  shall  not  the  same  rule  govern 

here  ?    As  in  the  case  of  average  of  cargo  in  a  Court  of  law,  qui 

sentit  commodum  sentire  debet  et  onus.    This  principle  has  a  direct 

application  here,  for  the  charging  one  surety,  discharges  the 

other,  and  each  therefore  ought  to  contribute  to  the  onus.    In 

questions  of  average  there  is  no  contract  or  privity  in  ordinary 

cases,  but  it  is  the  result  of  general  justice  from  the  equality  of 

burthen  and  benefit :  then  there  is  no  difficulty  or  absurdity  in 

making  a  contribution  take  place  in  this  case,  if  not  founded  on 

contract,  nor  any  difficulty  in  adjusting  the  proportions  in  which 

they  are  to  contribute ;  for  the  penalties  will  necessarily  determine 

this. 
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1787.  The  objection  in  point  of  form,  which  I  before  mentioned,  is, 

Debino  V,     ^^^t  t^^  ^^^  cannot  be  sustained,  inasmuch  as  it  has  not  charged 

Karl  of       tijg  insolvency  of  the  principal  debtor,  and  that  such  a  charge  is 

W^INCHELSEtA 

absolutely  necessary.  As  a  question  of  form,  it  ought  to  have 
been  brought  on  by  demurrer ;  but  in  substance  the  insolvency 
of  Mr.  Dering  may  be  collected  from  the  whole  proceedings, 
which  strongly  imply  it ;  for  the  plaintiff  appears  to  have  sub- 
mitted to  the  judgment,  and  the  defendants  have  made  their 
defence  on  other  grounds. 

On  the  whole,  therefore,  we  think  that  the  plaintiff  is  entitled 
to  the  relief  he  prays,  and  declare  that  the  balance  due  from 
Thomas  Dering  being  admitted  on  all  hands  to  amount  to  the  sum 
of  3,888/.  14«.  8id.  the  plaintiff  Sir  Edward  Dering,  and  the  two 
defendants  the  Earl  of  Winchelsea  and  Sir  John  Rous  ought  to 
contribute  in  equal  shares  to  the  payment  of  that  sum,  and  direct 
that  the  said  plaintiff  and  defendants  do  pay  in  discharge  thereof 
each  of  them  the  sum  of  1,294Z.  lis.  Id.  And  that  on  payment 
thereof  the  Attorney-General  shall  acknowledge  satisfaction  on 
the  record  of  the  said  judgment,  and  that  the  two  bonds  entered 
into  by  the  Earl  of  Winchelsea  and  Sir  John  Rous,  be  delivered 
up  to  them  respectively.  But  this  not  being  a  very  favourable 
case  to  the  plaintiff,  and  the  equity  he  asks  being  doubtful,  we  do 
not  think  it  a  case  for  costs. 


1787.  JEE  V.  AUDLEY. 

^^*'  (1  Cox,  324—326.) 

Jfolh  Civiirt.  Testator  gave  lOOOi.  to  M.  and  the  issue  of  her  body,  and  in  default 

^^^^*  of  such  issue  he  gave  the  said  1000/.  to  be  equally  divided  between  the 

daughters  then  living  of  J.  and  E.  his  wife.    This  devise  takes  in 

daughters  of  J.  and  E.  bom  after  the  testator's  death,  and  therefore 

the  limitation  is  too  remote. 

Edwabd  Audlby,  by  his  will,  bequeathed  as  follows,  "  Also  my 
will  is  that  lOOOL  shall  be  placed  out  at  interest  during  the  life 
of  my  wife,  which  interest  I  give  her  during  her  life,  and  at  her 
death  I  give  the  said  1000/.  unto  my  niece,  Mary  Hall,  and  the 
issue  of  her  l)ody  lawfully  begotten,  and  to  be  liegotten,  and  in 
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default  of  such  issue  I  give  the  said  lOOOZ.  to  be  equally  divided  1787. 
between  the  daughters  then  living  of  my  kinsman  John  Jee  and  jiTi. 
his  wife  Elizabeth  Jee."  Audley. 

It  appeared  that  John  Jee  and  Elizabeth  Jee  were  living  at 
the  time  of  the  death  of  the  testator,  had  four  daughters  and  no 
son,  and  were  of  a  very  advanced  age.  Mary  Hall  was  unmarried 
and  of  the  age  of  about  40 ;  the  wife  was  dead.  The  present 
bill  was  filed  by  the  four  daughters  of  John  and  Elizabeth  Jee  to 
have  the  10002.  secured  for  their  benefit  upon  the  event  of  the 
said  Mary  Hall  dying  without  leaving  children.  And  the  question 
was,  whether  the  limitation  to  the  daughters  of  John  and  Elizabeth 
Jee  was  not  void  as  being  too  remote ;  and  to  prove  it  so,  it  was 
said  that  this  was  to  take  effect  on  a  general  failure  of  issue  of 
Mary  Hall ;  and  though  it  was  to  the  daughters  of  John  and 
Elizabeth  Jee,  yet  it  was  not  confined  to  the  daughters  living  at 
the  death  of  the  testator,  and  consequently  it  might  extend  to 
after-bom  daughters,  in  which  case  it  would  not  be  within  the 
limit  of  a  life  or  lives  in  being  and  21  years  afterwards,  beyond 
which  time  an  executory  devise  is  void. 

On  the  other  side  it  was  said,  that  though  the  late  cases  had 
decided  that  on  a  gift  to  children  generally,  such  children  as 
should  be  living  at  the  time  of  the  distribution  of  the  fund  should 
be  let  in,  yet  it  would  be  very  hard  to  adhere  to  such  a  rule  of 
construction  so  rigidly,  as  to  defeat  the  evident  intention  of  the 
testator  in  this  case,  especially  as  there  was  no  real  possibility  of 
John  and  Elizabeth  Jee  having  children  after  the  testator's 
death,  they  being  then  70  years  old;  that  if  there  were  two  ways 
of  construing  words,  that  should  be  adopted  which  would  give 
effect  to  the  disposition  made  by  the  testator ;  that  the  cases, 
which  had  decided  that  after-bom  children  should  take,  proceeded 
on  the  implied  intention  of  the  testator,  and  never  meant  to  give 
an  effect  to  words  which  would  totally  defeat  such  intention. 

The  cases  mentioned  were  PleydeU  v.  Pleydeli,  1  P.  W.  748 ; 
Forth  V.  Chapman,  1  P.  W.  668 ;  Lamb  v.  Archer,  Salk.  225  ; 
RaeheVs  case  cited  2  Vem.  60 ;  Smith  v.  Cleaver,  2  Vem.  88,  59, 
PoUex.  38;  Atkinson  v.  Hutchinson,  8  P.  W.  258;  Wood  v. 
Saunders,  PoUex.  85 ;   Hughes  v.  Sayer,  1  P.  W.  584 ;   Cook  v. 
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1787.        Cook,  2  Vem.  545 ;  Hm-sley  v.  Chaloner,  2  Ves.  Sen.  83 ;  Coleman 

JeTv.       V*  Seymour,  1  Ves.  Sen.  209 ;  Ellison  v.  Airy,  1  Ves.  Sen.  111. 
Attdlet. 

Master  of  the  Bolls: 
[  325  ]  Several  cases  determined  by  Lord  Nobthington,  Lord  Camden, 

and  the  present  Chancellor,  have  settled  that  children  bom  after 
the  death  of  the  testator  shall  take  a  share  in  these  cases ;  the 
difference  is,  where  there  is  an  immediate  devise,  and  where 
there  is  an  interest  in  remainder:  in  the  former  case  the  children 
living  at  the  testator's  death  only  shall  take :  in  the  latter  those 
who  are  living  at  the  time  the  interest  vests  in  possession ;  and 
this  being  now  a  settled  principle,  I  shall  not  strain  to  serve  an 
intention  at  the  expense  of  removing  the  land  marks  of  the  law ; 
it  is  of  infinite  importance  to  abide  by  decided  cases,  and  perhaps 
more  so  on  this  subject  than  any  other.  The  general  principles 
which  apply  to  this  case  are  not  disputed :  the  limitations  of 
personal  estate  are  void,  unless  they  necessarily  vest,  if  at  all, 
within  a  life  or  lives  in  being  and  21  years  or  9  or  10  months 
afterwards.  This  has  been  sanctioned  by  the  opinion  of  judges 
of  all  times,  from  the  time  of  the  Duke  of  Norfolk's  case  to  the 
present:  it  is  grown  reverend  by  age,  and  is  not  now  to  be  broken 
in  upon ;  I  am  desired  to  do  in  this  case  something  which  I  do 
not  feel  myself  at  liberty  to  do,  namely  to  suppose  it  impossible 
for  persons  in  so  advanced  an  age  as  John  and  Elizabeth  Jee  to 
have  children ;  but  if  this  can  be  done  in  one  case  it  may  in 
another,  and  it  is  a  very  dangerous  experiment,  and  introductive 
of  the  greatest  inconvenience  to  give  a  latitude  to  such  sort  of 
conjecture.  Another  thing  pressed  upon  me,  is  to  decide  on  the 
events  which  have  happened ;  but  I  cannot  do  this  without  over- 
turning very  many  cases.  The  single  question  before  me  is,  not 
whether  the  limitation  is  good  in  the  events  which  have  happened, 
but  whether  it  was  good  in  its  creation ;  and  if  it  were  not,  I 
cannot  make  it  so.  Then  must  this  limitation,  if  at  all,  neces- 
sarily take  place  within  the  limits  prescribed  by  law?  The  words 
are  ''  in  default  of  such  issue  I  give  the  said  10002.  to  be  equally 
divided  between  the  daughters  then  living  of  John  Jee  and 
Elizabeth  his  wife."  If  it  had  been  to  ''  daughters  now  living," 
or  "who  should  be  living  at  the  time  of  my  death,"  it  would  have 
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been  very  good ;  but  as  it  stands,  this  limitation  may  take  in  after- 
bom  daughters  ;  this  point  is  clearly  settled  by  Ellison  v.  Airey^ 
and  the  effect  of  law  on  such  limitation  cannot  make  any  difference 
in  construing  such  intention.  If  then  this  will  extended  to  after- 
born  daughters,  is  it  within  the  rules  of  law?  most  certainly  not, 
because  John  and  Elizabeth  Jee  might  have  children  bom  ten 
years  after  the  testator's  death,  and  then  Mary  Hall  might  die 
without  issue  fifty  years  afterwards;  in  which  case  it  would 
evidently  transgress  the  rules  prescribed.  I  am  of  opinion  there- 
fore, though  the  testator  might  possibly  mean  to  restrain  the 
limitation  to  the  children  who  should  be  living  at  the  time  of  the 
death,  I  cannot,  consistently  with  decided  cases,  constme  it  in 
such  restrained  sense,  but  must  intend  it  to  take  in  after-bom 
children.  This  therefore  not  being  within  the  rules  of  law,  and 
as  I  cannot  judge  upon  subsequent  events,  I  think  the  limitation 
void.     Therefore  dismiss  the  bill,  but  without  costs. 


1787. 
Jeb  v. 

AUDLBT. 


EVANS  V.  LLEWELLIN. 

(1  Cox,  833—341.) 

Deed  set  aside  as  improvidently  obtained,  being  obtained  for  an 
inadequate  consideration  from  persons  in  low  drcumstanoes,  and 
nnapprized  of  their  right  until  the  time  of  the  transaction,  though  no 
misrepresentation  or  actual  fraud  whatever  appeared  to  have  been  made 
use  of. 

This  bill  was  filed  by  Thomas  Evans,  Joseph  Evans,  and  James 
Evans,  against  the  defendant  Llewellin,  to  set  aside  several  deeds 
and  conveyances,  which  had  been  executed  by  the  plaintiffs, 
Thomas  and  Joseph,  as  having  been  obtained  from  them  by  the 
defendant  by  fraud  and  imposition ;  and  for  an  account  of  the 
rents  and  profits  of  the  estates  comprised  therein  which  had  been 
received  by  the  defendant.  The  circumstances  of  the  case  were 
as  follow. 

Henry  Hutson,  as  devisee  under  his  father's  will,  was  seized  in 
fee,  according  to  the  custom  of  gavelkind,  of  one  moiety  of  a 
farm  and  lands  called  Breach  farm,  situate  at  Barham  Downs  in 
the  county  of  Kent,  the  other  moiety  of  which  was  devised  to  his 

B.B. — ^VOL.  I.  B 
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1787.  brother  John  Hutson,  the  whole  being  subject  to  an  estate  for 
EvIns  r.  lif®  therein  of  Elizabeth  Hutson  their  mother.  Henry  Hutson 
intermarried  with  Elizabeth  Evans,  the  sister  of  the  plaintiffs, 
and  by  his  will,  of  the  18th  of  April,  1769,  devised  all  his  right, 
title,  and  interest  in  the  said  premises  to  his  said  wife  in  fee. 
Henry  Hutson  died  the  20th  of  April,  1769,  and  in  1775 
Elizabeth  his  wife  intermarried  with  the  defendant  Llewellin. 
During  her  coverture  Elizabeth  Llewellin,  without  levying 
any  fine,  made  a  will  dated  26th  February,  1776,  and 
thereby  devised  all  her  real  and  personal  estate  whatsoever  to 
the  defendant  Llewellin,  his  heirs,  executors,  administrators, 
and  assigns  for  ever.  Elizabeth  Llewellin  died  27th  April, 
1776,  leaving  the  three  plaintiffs  and  another  since  deceased,  her 
heirs  in  gavelkind;  but  by  the  custom  the  defendant  was  entitled 
as  tenant  by  the  courtesy  to  one  moiety  of  his  wife's  estate, 
(though  not  in  possession)  until  he  should  marry  again ;  so  that 
the  wife's  will  being  void,  the  premises  descended  to  the  four 
brothers,  subject  to  the  life  estate  of  Elizabeth  the  mother,  and 
to  this  tenancy  by  the  coiu*tesy  of  the  defendant ;  but  of  this 
right  in  them  they  appeared  to  be  perfectly  ignorant.  Elizabeth 
Hutson,  the  mother,  died  in  December,  1777,  and  thereupon  the 
defendant  entered  into  possession  of  the  whole  of  his  wife's 
estate,  and  on  the  9th  of  November,  1778,  he  intermarried  with 
Ann  Dodd,  notwithstanding  which  he  still  continued  in  possession, 
although  his  right  was  determined  by  the  second  marriage.  In 
1784  the  defendant  (still  treating  the  premises  as  his  own,  as 
devisee  of  his  wife)  together  with  John  Hutson,  who  was  the 
owner  of  the  other  moiety  of  the  said  estate,  entered  into  a 
contract  for  the  sale  of  it  to  John  Waller  of  Canterbury  for  the 
sum  of  1700i.  but  upon  the  examination  of  the  title,  Mr.  Waller's 
attorney  found  that  the  defendant  had  no  title  whatever  to  the 
moiety  he  claimed,  the  will  being  made  during  coverture,  and 
that  the  heir  at  law  of  Elizabeth  Llewellin  must  join  in  the  sale 
before  any  title  could  be  made.  Upon  which  the  defendant 
immediately  came  to  London,  and  communicated  this  to  his  soli- 
citors, Messrs.  Maddock  and  Bigg. — The  plaintiffs  were  at  this 
time  in  very  mean  circumstances,  being  all  journeymen  in  different 
trades,  and  quite  ignorant  of  their  title  to  the  premises.    The 
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defendant  and  his  solicitors  not  being  apprized,  that  the  premises  1787. 
were  descendible  according  to  the  custom  of  gavelkind,  conceived  evans  r. 
that  the  plaintiff  Thomas  Evans,  the  eldest  brother,  was  solely 
entitled,  as  heir  at  law,  and  upon  this  idea  on  the  19th  of  August, 
1785,  the  defendant  wrote  to  the  plaintiff  Thomas  Evans,  desiring 
to  see  him  the  next  morning  on  business,  and  accordingly  the 
plaintiff  called  at  the  house  of  the  defendant  the  next  day,  and 
was  there  directed  by  the  servant  to  go  to  the  Paul's  Head  Tavern, 
where  he  found  the  defendant,  Mr.  Henry  Maddock  the  solicitor, 
and  one  Joseph  Bramley  a  tradesman,  who  had  been  desired  by 
the  defendant  to  attend  the  meeting:  Henry  Maddock  and 
Joseph  Bramley  were  examined  in  the  cause  as  to  what  passed 
at  this  meeting.  Henry  Maddock  deposed,  ''That  on  the  20th  of 
August,  1785,  he  the  deponent,  at  the  defendant's  desire,  met 
the  defendant  and  the  plaintiff,  Thomas  Evans,  between  11  and 
12  o'clock  at  noon ;  and  Joseph  Bramley,  whom  the  deponent 
understood  to  be  a  respectable  tradesman,  was  also  present  at 
such  meeting ;  that  at  the  said  meeting  the  defendant  told  the 
plaintiff,  that  he  had  sent  for  him  on  some  business  which  the 
deponent  would  explain  to  him,  whereupon  the  deponent  explained 
to  the  plaintiff,  that  he  was  heir  at  law  of  his  sister,  and  was  as 
such  entitled  to  her  moiety  of  the  estate  in  question,  and  also  to 
a  moiety  of  the  rents  aoid  profits  of  the  said  estate  from  the  time 
of  his  said  sister's  decease,"  (which  seems  to  be  a  mistake  made 
throughout  the  business,  for  in  truth  no  title  accrued  to  the 
plaintiffs  in  the  rents  and  profits  until  the  death  of  the  mother, 
the  tenant  for  life,)  "  and  that  such  moiety  being  his  sister's 
estate,  she  could  have  effectually  disposed  of  it  in  favour  of  the 
defendant,  in  case  she  had  taken  proper  measures  so  to  have  done, 
and  the  deponent  then  told  the  plaintiff  that  the  intention  of 
Mrs.  Llewellin  his  sister,  to  dispose  of  the  moiety  of  her  estate 
to  the  defendant  was  manifest  and  clear  from  the  circumstances 
of  the  will  she  had  made,  and  the  deponent  read  over  the  probate 
of  the  will  of  Mrs.  Llewellin  to  the  plaintiff,  and  at  the  same  time 
remarked,  that  he  understood  that  the  defendant  had  been  a  good 
friend  to  the  family  of  the  plaintiff  Thomas  Evans,  and  particu- 
larly to  his  mother  and  sister ;  and  as  the  intention  of  his  sister 
was  clear  and  unquestionable  in  respect  to  the  moiety  of  the  said 

E  2 
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1787.  estate,  he,  the  plaintiff  ought  not  in  equity  or  in  conBcience  to 
Evans  r.  take  advantage  of  the  blunder  made  in  the  mode  adopted  for 
Llewbllin.  (jigposing  of  the  said  moiety  in  favour  of  the  defendant ;  and 
added,  that,  as  the  plaintiff  was  not  in  very  good  circumstances, 
he  thought  he  ought  to  receive  some  advantage,  and  that  the 
defendant  was  willing  to  give  him  200  guineas  to  relinquish  his 
title  to  the  said  estate  in  favour  of  the  defendant ;  to  which  the 
plaintiff  said  he  always  understood,  that  his  sister,  Mrs.  Llewellin, 
had  given  her  estate  to  the  defendant,  and  his,  the  plaintiff's 
family  had  nothing  to  do  with  it,  and  further  said  he  well  knew 
his  sister's  intention  was  to  give  her  estate  to  the  defendant,  and 
that  defendant  had  been  always  kind  to  his  family,  and  therefore 
he  would  not  take  any  advantage  of  the  blunder  so  made  as 
aforesaid,  and  that  he  should  be  fully  satisfied  with  the  200 
guineas  for  relinquishing  his  title  in  favour  of  the  defendant : 
and  the  said  plaintiff  then  added,  that  200  guineas  would  do  him 
more  good  than  the  whole  of  the  said  estate,  as  he  well  knew  his 
sister  did  not  intend  her  said  estate  for  him ;  and  thereupon  the 
deponent  desired  the  plaintiff  to  consult  his  friends  and  take 
some  time  to  consider  of  the  business,  but  he  absolutely  refused 
80  to  do,  and  said  he  was  fully  satisfied  therewith ;  that  to  the 
best  of  the  deponent's  recollection  and  belief,  he  informed  the 
plaintiff  that  the  whole  of  the  estate  was  worth  1700J.  and  that 
such  sum  had  been  offered  for  it,  and  the  defendant  Llewellin 
then  desired  the  plaintiff  to  consult  his  wife  about  the  business 
before  any  agreement  was  entered  into  relative  thereto,  but  the 
plaintiff  then  also  refused  so  to  do,  and  for  the  considerations 
aforesaid  agreed  to  convey  to  the  defendant  and  his  heirs,  all  his 
the  said  plaintiff's  right  and  title  to  the  said  estate,  and  to  the 
rents  and  profits  thereof  from  the  death  of  his  said  sister,  and 
thereupon  a  memorandum  of  such  agreement  was  reduced  into 
writing  by  the  deponent,  and  signed  by  the  plaintiff  and  defen- 
dant, and  the  plaintiff  seemed  fully  to  understand  the  business, 
and  particularly  the  explanation  made  to  him,  and  well  knew 
what  he  was  about,  and  was  fully  apprized  and  acquainted  with 
the  value  of  the  estate."  Joseph  Bramley  deposed  to  the  same 
effect,  except  that  he  spoke  positively  to  Mr.  Maddock's  having 
acquainted  the  plaintiff  the  estate  was  worth  1700Z.  and  that  the 
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same  had  been  bid  for  it.    It  appeared  and  was  a  point  con-        1787. 

siderably  relied  upon  in  the  argument,  that  the  rents  and  profits     e^I^  «. 

for  which  the  defendant  was  accountable,  beyond  what  he  was  Llkwbluk. 

entitled  to  retain  during  his  tenancy  by  the  courtesy,  amounted 

to   245Z.      The  memorandum  was  in  these  words,  ^^  Whereas 

Mr.  Henry  Hutson  devised  one  moiety  of  a  farm  called  Breach 

farm  in  Kent,  to  his  son,  Henry  Hutson,  and  his  heirs,  and  the 

other  moiety  to   his  other  son,  John  Hutson,  and  his  heirs, 

and  the  said   Henry   Hutson   duly   gave  his  moiety  by  will 

to   his  wife  Elizabeth  and  her  heirs,  which   said   Elizabeth 

after  her  husband's  death  intermarried  with  Henry  Llewellin, 

and  by  her  will  devised  her  moiety  of  the  said  estate  to  the 

said  Henry  Llewellin  and  his  heirs,  and  the  said  Henry  Llewellin 

since  her  death  has  been  in  possession  thereof,  but  cannot  make 

any  title  to  the  said  estate,  his  said  wife  not  having  passed 

a   fine   thereof,  now,  I,  the  undersigned   Thomas  Evans,  the 

heir  at  law  of  the  said  Elizabeth  Llewellin,  considering  the 

intention  of  my  said  sister,  do  hereby  in  consideration  thereof, 

and  of  200  guineas  to  be  paid  me,  agree  to  convey  to  the  said 

Henry  Llewellin  and  his  heirs  all  my  right  and  title  to  the  said 

estates,  and  to  the  rents  and  profits  thereof  from  the  death  of  my 

said  sister.    Dated  20th  August,  1785,  signed  Thomas  Evans, 

Henry  Llewellin.    Witnesses  Henry  Maddock,  Joseph  Bramley." 

After  the  signing  of  this  memorandum  the  plaintiff  and  defendant 

dined  together,  and  at  parting  the  defendant  gave  the  plaintiff  a 

guinea,  and  then  appointed  the  plaintiff  to  meet  him  agsdn  at 

the  same  tavern  on  the  28rd,  which  the  plaintiff  accordingly  did, 

when  the  deeds  prepared  by  Mr.  Maddock  were  read  over  to  the 

plaintiff  by  Mr.  Maddock's  clerk.     They  recited  to  the  same 

purport  as  the  memorandum,  and  the  said  plaintiff  Thomas 

Evans  in  consideration  of  the  manifest  intention  of  the  said 

Elizabeth  Llewellin  to  secure  to  the  defendant  and  his  heirs  the 

undivided  moiety  of  the  same  premises,  and  also  in  consideration 

of  the  many  kindnesses  theretofore  shewn,  and  the  assistance  on 

many  occasions  given  by  the   defendant   to  Elizabeth  Evans 

mother  of  the  said  plaintiff,  and  moreover  in  consideration  of 

2102.  paid  by  the  defendant  to  the  plaintiff,  the  said  plaintiff, 

Thomas  Evans,  thereby  bargained,  sold,  &c.,  all  the  moiety  of 
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1787.  the  said  premises,  and  all  his  right,  title,  and  interest  therein  to 
Evans  v.  ^^^  defendant,  Henry  Llewellin,  his  heirs,  and  assigns  for  ever. 
Llewellin.  h  ^g^g  ^  p^QQf  jjy  ij-j,  Maddock's  clerk,  and  by  Joseph  Bramley, 
that  after  these  deeds  were  read  over  to  the  plaintiff,  he  hesitated 
some  time  about  executing  them,  upon  which  the  defendant, 
Llewellin  desired  him  not  to  execute  them,  if  he  was  not  perfectly 
satisfied  therewith,  or  did  not  understand  the  same,  or  know  what 
he  was  about,  and  added,  there  would  be  an  end  of  the  business ; 
upon  which  the  plaintiff  said,  the  defendant  had  been  a  good 
friend  to  the  family,  and  he  would  execute  it  although  he  did 
not  receive  a  shilling  for  it,  and  he  then  executed  the  deeds,  and 
the  defendant  paid  him  200  guineas  all  in  cash.  On  the  defen- 
dant's returning  to  Canterbury,  he  went  to  the  attorney  of  Mr. 
Waller  the  purchaser,  and  told  him  he  had  got  a  conveyance 
from  his  heir  at  law,  and  upon  that  occasion  the  defendant  dis- 
covered, that  the  lands  were  holden  in  gavelkind,  and  that  the 
three  brothers  were  co-heirs  thereof ;  whereupon  he  returned  to 
London,  and  upon  the  27th  of  September,  1786,  he  sent  again 
for  the  plaintiff,  Thomas  Evans,  and  acquainted  him  of  the  mis- 
take, and  that  the  brothers  were  co-heirs,  aoid  said  the  plaintiff 
ought  to  return  100  guineas  out  of  the  200  guineas,  and  that  it 
should  go  to  his  brother  Joseph.  Whereupon  the  plaintiff, 
Thomas  Evans,  signed  aoi  agreement  to  pay  back  the  100  guineas, 
and  the  plaintiff  Joseph  Evans  being  sent  for  at  the  same  time, 
signed  a  memorandum  with  the  like  recitals,  as  in  the  former 
memorandum,  whereby  he  agreed  to  convey  all  his  right  and 
interest  in  the  premises  to  the  defendant,  and  the  defendant 
agreed  to  pay  him  100  guineas.  And  on  the  80th  of  September 
Thomas  and  Joseph  Evans  executed  deeds  of  lease  and  release, 
whereby  after  reciting  as  in  the  former  deeds,  and  for  the  like  con- 
siderations as  before,  they  bargained  and  sold  the  said  premises 
and  all  their  right  and  interest  therein  to  the  defendant  in  fee. 
At  the  time  of  the  execution  of  these  last  deeds,  there  were 
present  the  two  plaintiffs  and  the  defendant,  and  Messrs.  Mad- 
dock  and  Bigg,  the  defendant's  solicitors,  and  the  deeds  were 
attested  by  Messrs.  Maddock  and  Bigg ;  but  there  was  no  proof 
of  any  thing  particular  passing  at  the  time.  The  100  guineas 
were  not  in  fact  paid  to  Joseph  Evans,  but  it  was  understood 
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that  Thomas  Evans  was  to  pay  over  to  Joseph  the  100  guineas        1787. 
which  he  had  agreed  to  return.    The  other  proofs  in  the  cause  went     evIns  «. 
to  shew  the  several  kindnesses  of  the  defendant  to  the*family  of  Llewellin. 
the  plaintiffs.    And  upon  this  case  the  cause  came  on  to  be  heard. 
The  case  was  very  fully  argued  on  its  own  circumstances  par- 
ticularly on  the  situation  aoid  necessity  of  the  plaintiffs,  the  gross 
inadequacy  of  the  consideration,  and  the  improbability  of  the 
plaintiffs'  being  fully  apprized  of  their  being  entitled  to  receive 
from  the  defendant  245Z.  in  ready  money,  on  account  of  the  rents 
and  profits  received  by  him,  when  they  gave  up  that  together 
with  their  whole  interest  in  the  premises  for  2102.  but  there  were 
no  authorities  cited  nor  any  principles  laid  down  in  the  argu- 
ment. 

Masteb  of  the  Bolls: 

I  cannot  help  wishing  that  the  cases  had  been  more  looked  [  339  ] 
into  upon  this  occasion,  for  although  probably  none  would  have 
been  found  directly  in  point,  yet  principles  might  have  been  col- 
lected from  them  which  would  have  been  of  considerable  assist- 
ance to  me.  It  has  been  truly  argued,  that  no  facts  were  in  this 
case  kept  back  from  the  party,  no  false  recitals  in  the  deeds,  but 
that  all  the  instruments  contsun  a  full  discovery  of  the  facts  upon 
which  the  plaintiff  was  to  make  his  bargain.  Notwithstanding 
which  I  am  of  opinion  this  agreement  ought  not  to  stand.  I  lay 
great  stress  upon  the  situation  of  the  parties  to  it,  and  the 
persons  who  compose  the  drama.  The  plaintiff  Thomas  in  mean 
circumstances,  and  totally  ignorant  of  his  rights  until  the 
moment  of  the  transaction  taking  place :  he  was  then  at  once 
told  of  his  title  to  this  estate,  and  at  the  same  time  came  the 
offer  of  a  large  sum  of  money  if  he  would  relinquish  it.  The 
parties  present  were  Mr.  Llewellin,  his  friend,  whom  he 
brought  to  countenance  the  transaction,  and  Mr.  Maddock  his 
solicitor.  I  must  lay  very  great  stress  on  Mr.  Maddock's  evi- 
dence, for  he  told  the  plaintiff  what  was  enough  to  influence  any 
but  a  very  firm  man,  that  as  he  understood  the  defendant's  great 
kindness  to  the  family  of  the  plaintiffs,  and  as  the  sister's  inten- 
tion to  give  the  estate  to  the  defendant  was  clear,  the  plaintiff 
ought  not  in  equity  and  conscience  to  take  advantage  of  the 
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1787.  blunder.  I  do  not  say  that  a  confirmation  of  an  act,  not  in  itself 
Evans  v.  valid,  will  not  in  any  case  hold  without  an  adequate  considera- 
Llbwkllin.  ^Jqjj  .  there  certainly  may  be  cases  put  in  which  such  confirma- 
tion would  be  effectual,  if  proper  time  were  allowed  to  the  party, 
and  due  caution  used  in  making  him  aware  of  the  consequences ; 
but  here  is  a  man  destitute  of  money,  and  200  guineas  is  sud- 
denly offered  him,  which  to  a  man  in  his  circumstances,  is  a  very 
important  sum,  and  he  is  then  called  upon  to  convey  an  estate  in 
prejudice  of  himself  and  his  family  for  the  benefit  of  a  person  in 
afiuent  circumstances.  It  is  said  he  was  cautioned  by  Mr. 
Maddock ;  it  is  true,  and  so  far  the  parties  did  right ;  but  they 
ought  to  have  gone  further ;  they  should  not  have  permitted  the 
man  to  have  made  the  bargain  without  going  to  consult  his 
friends ;  there  was  not  suf&cient  locus  penitentiae ;  there  was  no 
person  present  to  give  him  advice;  he  was  entirely  in  their 
hands,  and  surprised  at  this  unexpected  acquisition  of  fortune. 
The  circumstances  which  followed  with  respect  to  the  plaintiff 
Joseph  seem  to  have  been  much  the  same.  Thomas  agreed  to 
pay  back  the  100  guineas,  though  he  was  unable  to  do  it ;  and 
therefore  was  within  the  power  of  the  defendant,  and  liable  to  go 
to  gaol  for  it.  I  am  called  upon  for  principles  upon  which  I 
decide  this  case;  but  where  there  are  many  members  of 
a  case,  it  is  not  always  easy  to  lay  down  a  principle 
upon  which  to  rely.  However,  here,  I  say,  the  party  was  taken 
by  surprise ;  he  had  not  sufi&cient  time  to  act  with  caution ;  and 
therefore,  though  there  was  no  actual  fraud,  it  is  something  like 
fraud,  for  an  undue  advantage  was  taken  of  his  situation.  The 
cases  of  infants  dealing  with  guardians,  of  sons  with  fathers,  all 
proceed  on  the  same  general  principle,  and  establish  this,  that  if 
the  party  is  in  a  situation,  in  which  he  is  not  a  free  agent,  and  is 
not  equal  to  protecting  himself,  this  Court  will  protect  him.  I  do 
not  know  that  the  Court  has  drawn  any  line  in  this  case,  or  said 
thus  far  we  will  go  and  no  further ;  it  is  suficient  for  me  to  see 
that  the  party  had  not  the  protection  he  ought  to  have  had,  and 
therefore  the  Court  will  harrow  up  the  agreement.  I  am  of 
opinion,  in  this  case,  the  party  was  not  competent  to  protect 
himself,  and  therefore  this  Court  is  bound  to  afford  him  such 
protection ;  and  therefore  these  deeds  ought  to  be  set  aside,  as 
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being  improvidently  obtained.    I  will  not  use  any  harsh  terms,        1787. 
because  in  truth  I  do  not  think  the  case  calls  for  it.    I  will  give     kvTnb  r. 
no  costs  for  the  same  reason ;  and  indeed  if  the  plaintiff  had  in   Li^b^kllin. 
fact  gone  back  and  consulted  his  friends,  I  should  not  have 
rescinded  the  transaction. 

His  Honour  directed  the  defendant  to  account  for  the  rents  and 
profits  received  since  his  second  marriage,  out  of  which  he  was  to 
retain  200  guineas  paid  to  the  plaintiffs. 


DEBEZE  V.   MANN.  i787. 

May  2. 

ON  FUBTHBB  DIBBCTIONS.  

LOBD  Thub- 
(1  Cox,  346—352.)  low,  L.C. 

Where  a  legacy  is  given  for  a  particular  purpose  (as  a  portion)  and 
another  bounty  is  afterwards  given  for  the  same  purpose,  it  is  considered 
as  implying  an  intention  in  the  testator  to  satisfy  the  legacy.  But  this 
being  only  a  presumption  may  be  rebutted  by  evidence  shewing  a 
contrary  intention. 

Thb  original  bill  in  this  cause  was  filed  by  Joseph  More  and 
Kitty  his  wife,  against  Charles  Mann  and  Lucia  his  wife,  who 
was  the  administratrix  with  the  will  annexed  of  William  Macguire, 
deceased.  The  plaiutiff  Kitty  More  was  the  natural  child  of  the 
testator  William  Macguire,  who  by  his  will  of  29th  September, 
1778,  made  the  following  bequest,  ''I  bequeath  the  mortgage 
bond  of  1,865{.  due  to  me  from  Mrs.  Manley,  of  Downham 
Market,  Norfolk,  sterling  1,3652.  to  Miss  Kitty  Meredith,  now  in 
my  house,  in  order  to  fit  her  out  for  India,  or  dispose  of  her  in 
marriage  as  my  executors  shall  think  proper." 

On  the  marriage  of  the  plaintiff  Joseph  More  with  Kitty  Mere- 
dith the  testator  executed  a  bond,  dated  28rd  May,  1781,  to  him 
for  securing  the  sum  of  1,0002.  of  which  sum  4002.  was  very 
shortly  after  paid  by  the  testator  to  Joseph  More.  The  original 
bill  stated  the  remainder  of  the  said  sum  of  1,0002.  to  have  re- 
mained due  at  the  testator's  death,  and  prayed  an  account  and 
payment  of  what  should  be  found  due  on  the  said  bond,  and  also 
an  assignment  of  the  said  mortgage  bequeathed  to  the  plaintiff 


58  CHANCEEY— 1  COX,  346—352. 

1787.  Kitty  by  the  said  will.  The  defendants  by  their  answer  insisted 
Debeze  r.  *^^t  th®  testator  in  his  lifetime  besides  the  said  sum  of  400Z.  had 
Manx.  pa^j^j  ^^  -^q^q  the  further  sum  of  600i.  which  was  in  full  satisfac- 
tion of  the  said  bond,  and  that  the  said  bond  having  been  given 
to  secure  a  marriage  portion,  that  the  same  should  be  taken  as  a 
satisfaction  or  ademption  of  the  said  bequest  of  the  mortgage, 
which  was  expressly  given  for  the  same  purpose,  or  at  least  that 
it  should  be  a  satisfaction  pro  tanto. 

The  plaintiff  Joseph  More  having  become  bankrupt  a  supple- 
mental bill  was  filed  by  his  assignees  Debeze,  Gautier  and 
L'Homme. 

The  only  material  evidence  in  the  cause  was  that  of  John 
More  the  bankrupt's  father,  who  deposed  that "  during  the  treaty 
for  the  said  marriage  the  said  testator  William  Macguire  offered 
or  proposed  to  give  1,000Z.  as  a  portion  or  fortune  with  the  said 
Eitty  Meredith,  on  or  soon  after  the  solemnization  of  the  said 
marriage,  and  that  when  the  said  William  Macguire  first  pro- 
posed the  said  marriage  to  the  deponent,  he  the  deponent  told 
the  said  William  Macguire  that  he  knew  his  son  could  marry 
more  advantageously,  but  that  he  the  deponent  would  mention  it 
to  him ;  that  the  said  William  Macguire  then  expressed  a  desire 
that  the  matter  might  be  concluded  as  soon  as  possible,  but  said 
that  he  could  not  on  her  marriage  give  her  more  than  l,000i.  but 
.  that  there  would  be  something  more  for  her  hereafter,  which  the 
deponent  then  understood  to  mean  at  his  death,  as  he  then  said 
his  life  was  a  very  bad  one." 

This  cause  coming  on  to  be  heard  before  the  Lord  Chancellor 
on  the  14th  July,  1786,  it  appeared  that  since  the  filing  the  bill  the 
assignees  had  brought  an  action  of  debt  against  the  defendant 
Lucia  (as  administratrix  of  the  testator)  on  the  said  bond  for  the 
recovery  of  the  6001.  and  they  obtained  a  verdict  for  the  600i. 
together  with  1282.  6«.  5d.  for  interest  on  the  evidence  of  the 
said  Joseph  More  the  bankrupt,  who  said  that  the  600Z.  men- 
tioned in  the  pleadings  to  have  been  paid  by  the  testator  in  his 
lifetime,  was  not  so  paid  by  him  in  satisfaction  and  discharge  of 
the  said  bond,  but  was  paid  for  furniture  and  clothes  provided  on 
the  marriage,  and  on  this  verdict  being  obtained,  the  defendant 
Lucia  paid  the  assignees  the  said  sum  of  7282.  Gs.  5d. 
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Whereupon  the  Lord  Chancellor  referred  it  to  the  Master  to        1787. 
inquire  what  sum  or  sums  of  money  were  advanced  by  the  testa-     dbbkzb  v. 
tor  in  his  lifetime  to  Joseph  More  and  Kitty  his  wife,  or  either       Mann. 
of  them,  subsequent  to  the  date  and  execution  of  the  said  will  by 
way  of  marriage  portion,  or  in  any  other  manner,  and  that  he 
should  state  the  particular  circumstances  under  which  the  same 
was  paid. 

The  Master  reported  that  subsequent  to  the  date  and  execution 
of  the  said  will,  and  soon  after  the  marriage  of  Joseph  More  and 
Kitty  his  wife,  the  said  Joseph  More  received  for  the  use  of  the 
said  William  Macguire  the  sum  of  400Z.  which  sum  the  said 
Joseph  More,  with  the  consent  of  the  said  William  Macguire,  re- 
tained as  part  of  the  said  sum  of  1,0002.  due  upon  the  said  bond, 
which  bond  was  given  and  executed  by  the  said  William  Macguire 
to  secure  to  the  said  Joseph  More  the  payment  of  the  said  sum 
of  1,000Z.  by  way  of  marriage  portion  of  the  said  Kitty  his  wife, 
and  that  since  filing  the  plaintiff's  bill  the  assignees  brought  an 
action  on  the  said  bond  as  above-mentioned,  and  recovered  pay- 
ment of  the  said  sum  of  600Z.  and  interest  and  costs ;  and  he 
also  found  that  subsequently  to  the  date  and  execution  of  the 
said  testator's  will,  viz.  on  17th  June,  1781,  the  said  William 
Macguire  signed  and  delivered  to  the  said  Joseph  More  a  draft  on 
his  banker  for  payment  to  the  said  Joseph  More  of  the  sum  of 
600Z.  which  sum  of  600Z.  the  said  Joseph  More  soon  afterwards 
received,  and  which  sum  of  6002.  was  advanced  by  the  said 
William  Macguire  by  way  of  further  marriage  portion  of  the 
said  Kitty  More. 

Scottf  for  the  plaintiffs,  argued  that  this  legacy  of  the  mort- 
gage had  not  by  any  means  been  satisfied  or  adeemed  by  the 
testator  in  his  lifetime.  The  question  is  not  whether  the  legatee 
has  or  has  not  been  advanced  to  or  beyond  the  extent  of  the 
legacy  ;  but  whether  upon  the  whole  case  it  appears  that  such 
advancement  was  or  was  not  intended  to  be  an  execution  of  the 
testator's  will  in  his  lifetime.  Now  it  is  in  proof  in  this  case 
that  the  1,0002.  given  or  secured  by  bond  on  the  marriage  was 
not  meant  as  an  execution  or  a  part  execution  of  the  will ;  for 
the  testator  expressly  declared  that  the  plaintiff  Kitty  would  have 
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1787.  something  more  afterwards,  which  by  the  context  appears  to 
Dbbezk  v.  have  meant  at  his  death.  As  to  the  600i.  given  by  the  testator 
afterwards,  that  does  not  satisfy  this  declaration,  which  certainly 
related  to  something  which  she  was  to  have  by  his  will ;  but  if 
this  were  not  so,  yet  how  can  this  Court  take  upon  itself  to 
determine  the  question  of  the  testator's  intended  bounty,  or  say 
that  he  did  not  mean  her  both  the  600Z.  and  the  legacy?  The  case 
of  Shudal  V.  JekyU^  2  Atk.  516,  seems  in  point  to  the  present. 

Attorney-General,  Mansfield,  and  Mitford,  for  defendants : 

A  rule  of  presumption  has  been  established  in  Courts  of  Equity, 
that  where  a  legacy  is  given  expressly  for  a  particular  purpose,  and 
that  purpose  is  afterwards  answered  by  something  done  by  the 
testator  in  his  lifetime,  that  shall  be  considered  as  aoi  execution 
of  the  will  and  shall  adeem  the  legacy.  Where  a  parent  there- 
fore makes  a  provision  for  a  child  by  will  and  afterwards 
advances  to  that  child  in  his  lifetime  a  portion,  such  advance- 
ment shall  be  considered  as  having  executed  the  purpose  of  the 
will,  and  the  testamentary  provision  shall  not  have  effect.  And 
this  rule  has  been  extended  to  persons  standing  in  hco  parentis. 
Although  there  has  been  a  difference  made  by  some  of  the  cases 
between  legacies  given  expressly  as  portions  and  general  legacies, 
the  result  seems  to  be  that  even  a  general  legacy  given  by  a 
father  to  a  child  shall  be  considered  as  a  portion,  and  that  he 
shall  be  understood  to  pay,  as  it  is  called  the  debt  of  nature. 
However,  there  is  no  case,  where  a  parent  or  person  in  hco 
parentis  has  given  a  legacy  by  will  expressly  as  a  portion  or 
provision,  and  where  a  subsequent  advancement  made  for  the 
like  purpose,  if  stripped  of  all  other  circumstances,  has  not  been 
considered  as  an  ademption  of  the  legacy ;  at  least,  where  the 
advancement  is  equal  or  greater  than  the  legacy.  This  rule  is 
laid  down  in  Ireland  v.  Hurst,  2  Freem.  224,  and  indeed  is 
expressly  recognized  in  Shudal  v.  JekyU,  for  in  that  case  Lord 
Habdwigee  takes  the  distinction  between  a  parent  or  person  in 
loco  parentis,  and  a  collateral  relation  or  stranger.  Now  in  this 
case  there  is  no  doubt  but  that  the  testator  being  the  natural 
father,  if  not  in  legal  strictness  a  parent,  is  at  least  a  person 
standing  in  hco  parentis ;  the  legacy  is  given  expressly  to  dispose 
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of  the  legatee  in  marriage.  If  the  case  therefore  stood  inde-  i787. 
pendent  of  the  parol  evidence,  there  could  not  be  a  doubt  but  db^^b  t?. 
that  the  legacy  would  be  satisfied.  Now  with  respect  to  the  Mann. 
parol  evidence :  It  is  now  too  late  to  contend  that  in  these  cases 
parol  evidence  is  not  admissible,  though  in  Fowler  v.  Fowler, 
3  P.  W.  864,  Lord  Talbot  doubted  much  of  the  propriety  of  ad- 
mitting it.  But  what  is  the  effect  of  it  in  the  present  case?  The 
single  witness  examined  to  this  point  is  the  father  of  the  bankrupt, 
who  swears  that  at  the  time  of  the  treaty  for  the  marriage  the 
testator  apologized  for  the  smallness  of  his  daughter's  fortune, 
but  added  that  she  would  have  something  more  afterwards :  if 
the  evidence  had  stopped  here,  the  promise  (if  it  can  be  so 
called)  would  have  been  fully  executed  by  the  600i.  which  the 
testator  afterwards  gave  the  husband,  and  which  now  appears 
upon  the  Master's  report  to  have  been  as  a  further  marriage 
portion.  But  the  witness  goes  on  to  say  that  in  his  appre- 
hension the  testator  meant  to  speak  of  some  future  benefit  by 
will,  for  which  the  only  reason  he  gives  is,  that  in  the  course  of 
the  conversation  he  said  his  life  was  a  very  bad  one :  and  upon 
this  apprehension  of  the  witness,  resting  upon  this  very  slight 
circumstance,  the  whole  case  must  rest;  and  the  Court  is 
required  to  say,  that  though  the  testator  at  the  time  of  making 
his  will  thought  1365Z.  a  sufficient  portion  for  his  natural 
daughter,  yet  for  some  reason  or  other  he  chaoiged  his  mind, 
and  thought  she  ought  to  have  more  than  double  that  sum. 

LoBD  Chancbllob  : 

Where  a  father  makes  several  gifts  to  a  child,  one  of  which  is  [  35i  ] 
by  will,  and  a  subsequent  one  is  by  advancement  in  his  lifetime, 
though  the  latter  hath  no  reference  to  the  former,  yet  when  it  is 
given  on  the  same  occasion,  and  for  the  same  purpose,  this 
Court  has  been  in  the  habit  of  raising  a  presumption  primd  facie 
that  the  latter  was  intended  in  satisfaction  of  the  former ;  but 
yet  this  only  is  a  presumption,  and  nobody  can  reason  upon  this 
subject  without  thinking  how  often  such  a  rule  must  disappoint 
the  intention  of  the  donor.  The  supposition  must  be  that  he 
forgets  what  he  has  given  by  will ;  and  in  establishing  such  a 
presumption  the  Court  does  not  recollect  how  much  a  change  of 
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1787.  affection,  a  change  of  circumstances,  or  a  prospect  of  a  better 
Debeze  V  marriage  may  alter  his  first  intention.  However,  this  point  seems 
now  to  be  so  far  fixed,  that  one  cannot  deny  but  that  such  a 
presumption  does  arise  under  such  circumstances  ;  but  it  being 
only  a  presumption,  it  is  consequently  to  be  defeated  by  evidence. 
Now  in  this  case  the  father  made  an  apology  for  the  smallness 
of  his  child's  fortune ;  he  said  it  was  not  convenient  for  him 
then  to  advance  more  than  10002.  his  intention  to  give  her  the 
mortgage  still  remaining  upon  paper ;  the  existence  of  this  at 
the  time  is  not  an  immaterial  circumstance  to  explain  his  inten- 
tion :  but  the  evidence  goes  to  a  more  minute  conversation,  for 
he  adds  that  she  should  have  more  afterwards,  and  that  his  life 
was  a  very  bad  one.  Now  this  could  only  be  said  to  shew  that 
what  she  was  to  have  afterwards  was  the  more  valuable,  because 
it  was  to  accrue  within  a  short  space  of  time,  and  I  think  that 
the  father  understood  him  rightly  when  he  said  so.  If  it  had 
rested  here  therefore,  I  must  have  considered  the  prima  facie 
presumption  as  answered  by  this  evidence,  and  that  the  testator 
had  not  fully  executed  his  purpose  of  providing  for  his  daughter ; 
for  the  idea  of  the  law  is,  that  by  the  subsequent  advancement 
he  means  a  complete  execution  of  his  parental  purpose,  and  one 
may  be  deceived  by  calling  this  a  debt  of  nature  :  it  is  merely  a 
pious  parental  purpose.  Then  the  question  is  whether  the 
advancement  of  the  6002.  is  to  be  understood  as  an  execution  of 
all  he  meant  by  his  will.  It  was  given  after  marriage,  and 
indeed  was  not  strictly  an  advancement:  it  was  more  like  a 
general  gift :  but  the  fact  is,  that  this  gift  does  not  correspond 
with  the  conversation,  which  certainly  imports  that  the  further 
gift  was  not  to  have  effect  until  his  death.  I  therefore  think 
that  the  father  giving  the  husband  this  sum  of  600L  does  not  go 
the  whole  length  of  satisfying  the  legacy,  seeing  from  the 
conversation  that  the  former  advancement  was  not  so  meant ; 
and  the  testamentary  provision  still  remains  due. 
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DAVIS   V.   SYMONDS.  nsr. 

(1  Cox,  402—409.)  J\^5. 

In  wliat  manner  a  written  agreement  may  be  affected  by  parol     Excheqwr, 
evidence.    And  upon  what  grounds  the  Court  proceeds  in  admitting  or   Ei^e,  L.C.B., 
rejecting  such  eyidence.  Pebktn. 

It  cannot  be  admitted  for  the  purpose  of  varying  the  agreement,     THOMPSoy, 
although  it  may  for  the  purpose  of  raising  an  equity  founded  on  the  B.B. 

agreement,  by  proof  of  collateral  circumstances.  A  Court  of  Equity 
will  exercise  its  discretion  in  cases  of  bills  for  specific  performance 
by  dismissing  them  (and  with  costs),  although  the  same  circumstances 
would  not  induce  the  Court  to  make  a  decree  to  cancel  the  agreement 
on  a  bill  filed  for  that  purpose. 

The  Lobd  Chief  Babon  delivered  his  opinion  in  this  cause, 
which  had  been  argued  very  much  at  length. 

Lord  Chief  Babon  : 

This  bill  is  brought  by  the  plaintiff  Davis  to  compel  the  specific       [  *02  ] 
performance  of  an  agreement,  by  which,  as  the  case  is  made  on 
the  part  of  the  plaintiff,  the  defendant  Symonds  agreed  in  con- 
sideration of  800Z.  to  convey  the  premises  in  question  to  the 
plaintiff  Davis  and  the  defendant  Howell,  their  heirs,  executors, 
administrators,  and  assigns,  some  or  one  of  them,  or  to  such 
person  or  persons  as  they  the  said  Davis  and  Howell,  their  heirs, 
executors,  administrators,  or  assigns,  some  or  one  of  them  should 
direct  or  appoint.    There  is  in  the  prayer  of  the  bill  an  alterna- 
tive that  in  case  the  plaintiff  Davis  shall  not  be  entitled  to  have 
a  performance  of  this  agreement,  he  may  be  re-paid  a  sum  of 
lOOZ.  paid  by  him  to  Symonds  as  part  of  the  purchase-money 
with  interest.    Davis  is  the  sole  plaintiff.     The  defendants  are 
three,  Symonds  with  whom  the  contract  was  made,  Howell  the 
joint  contractor  with  the  plaintiff,  and  Ormond  who  is  a  mort- 
gagee under  Howell.    Howell  has  taken  a  conveyance   from 
Symonds  to  himself,  which  the  plaintiff  charges  to  have  been 
done  in  breach  of  the  agreement,  and  that  Ormond  took  under 
Howell  with  notice  of  the  plaintiff's  right,  and  therefore  cannot 
affect  the  plaintiff's  interest.    In  support  of  his  case  the  plaintiff 
has  produced  the  contract,  which  certainly  imports  to  be  a  joint 
.contract.    Howell  and  Davis  were  of  the  one  part,  Symonds  of 
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1787.        the  other  part.    Symonds  agrees  to  sell  to  them  and  they  agree 
Davis  r.      to  pay.     Perhaps  it  was  not  necessary  for  the  plaintiff  to  go 
Symokds.     further  than  to  produce  this  instrument  to  establish  the  primd 
fade  joint  contract :  it  would  be  enough  to  entitle  him  to  the 
ordinary  equity  which  this    Court    administers    by  decreeing 
specific  performances:  but  he  has  gone  further  and  examined 
witnesses  to  prove  that  the  contract  being  made  on  the  17th 
November,  1781,  on  the  12th  December  following  he  advanced 
1002.  in  part  payment  of  the  purchase  money,  and  the  receipt  is 
produced  from  Symonds  stating  this  to  be  part  of  the  purchase 
money ;  and  as  the  money  by  the  terms  of  the  agreement  was  not 
to  be  paid  until  the  26th  March,  1782,  discount  was  allowed  accord- 
ingly.   He  has  added  some  loose  evidence  of  conversations  which 
tend  to  shew  them  to  have  been  joint  purchasers ;  but  it  is  so 
loose,  as  to  have  very  little  weight.     This  is  the  plaintiff's  case ; 
for  as  to  the  second  agreement  stated  in  the  bill,  there  is  no 
kind  of  proof  of  it,  and  I  therefore  lay  that  totally  aside.    To 
this  case  of  the  plaintiff,  the  defendants  set  up  a  variety  of 
defences.    First,  they  say  that  there  having  been  in  fact  a  con- 
veyance of  the  estate  from  Symonds  to  Howell,  this  is  in  fact  a 
performance  of  the  agreement,  and  a  Court  of  Equity  cannot 
compel  a  second  performance ;  and  to  be  sure  if  the  fact  be  true, 
the  consequence  is  clear.     They  argue  that  this  agreement  being 
to  convey  to  Davis  and  Symonds  their  heirs,  executors,  adminis- 
trators, and  assigns,  some  or  one  of  them,  &c.  the  conveyance 
made  to  Howell  is  an  execution  of  the  agreement,  not  only 
according  to  the  letter,  but  also  according  to  the  spirit  of  it.    As 
to  the  literal  performance,  I  think  the  agreement  can  never  be 
so  construed ;  it  never  could  be  the  real  meaning  of  the  parties, 
that  the  conveyance  might  be  made  to  one  of  them  singly  ;  the 
words  must  be  understood  with  relation  to  the  possible  change  of 
situation  of  the  parties.    The  obvious  meaning  was  that  the  con- 
tract should  be  executed  to  them  jointly.     The  gross  absurdity 
which  would  attend  any  other  construction  is  an  unanswerable 
reason  for  rejecting  it;  for  the  consequence  is  that  Symonds 
might  have  made  the  conveyance  to  the  plaintiff  Davis  alone. 
Here  are  circumstances  to  shew  that  Howell  was  at  least  the 
principal  contracting  party,  and  therefore  the  conveyance  being 
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made  to  him  does  not  put  this  absurdity  in  so  strong  a  point  of  1787. 
view ;  but  the  possibility  of  the  other  case  happening,  makes  one  datib  r. 
revolt  at  such  a  construction  of  this  agreement.  I  therefore  S"«okdb- 
think  there  has  been  no  performance  of  this  agreement.  It  is 
then  insisted  that  though  the  agreement  purports  to  be  an 
agreement  by  which  Howell  and  Davis  were  to  be  joint  pur- 
chasers of  the  estate  for  a  sum  of  money  to  be  advanced  by  them 
jointly,  yet  that  the  real  meaning  of  the  agreement  was  that  Howell 
should  be  the  purchaser,  and  Davis  was  only  to  have  some  interest 
in  the  premises  by  way  of  security  for  such  part  of  the  purchase- 
money  as  he  should  advance  for  Howell :  and  it  is  said  on  the 
part  of  the  defendants,  that  they  may  read  parol  evidence  to 
shew  this,  and  they  have  stated  the  case  in  evidence  to  the  Court 
to  see  whether  this  ought  to  be  read.  The  admissibility  of  this 
has  been  disputed.  If  the  defendants  had  said,  we  admit  that 
by  the  agreement  Howell  and  Davis  were  joint  purchasers,  but 
by  reason  of  circumstances  dehors  the  agreement,  there  arises 
an  equity  to  make  the  Court  say  you  shall  only  hold  this  as  a 
security  for  money  advanced,  I  should  think  for  this  purpose  the 
evidence  should  be  received ;  for  it  is  not  unusual  to  affirm  the 
written  instrument,  and  yet  to  raise  an  equity  by  which  it  is 
made  a  security  only  for  a  particular  purpose.  So  in  those  cases  in 
which  young  heirs,  who  have  been  dealing  for  their  expectancies, 
have  been  relieved  in  equity,  the  Court  says,  you  shall  hold  it  as 
a  security  for  the  money  bond  fide  advanced,  they  do  not  vacate 
the  instrument ;  but  they  admit  evidence  to  support  this  equity  : 
you  do  not  impeach  the  agreement,  but  get  at  this  dehors  the 
agreement;  the  instrument  remains  undisturbed  and  is  not 
a£Fected  by  the  equity  raised.  But  here  this  is  attempted  to  be 
carried  further,  and  parol  evidence  is  offered  to  alter  the  agree- 
ment itself.  Taking  it  so,  it  falls  within  all  the  rules  in  which 
parol  evidence  has  been  holden  to  be  inadmissible.  The  founda- 
tion of  them  is  in  the  general  rules  of  evidence ;  in  which  writing 
stands  higher  in  the  scale  than  mere  parol  testimony ;  and  when 
treaties  are  reduced  into  writing,  such  writing  is  taken  to  express 
the  ultimate  sense  of  the  parties,  and  is  to  speak  for  itself. 
Indeed  nothing  is  so  familiar  as  this  idea.  At  Nisi  Prius  when 
an  agreement  is  spoken  of,  the  first  question  always  asked  is 
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1787.  whether  the  agreement  is  in  writing ;  if  bo,  there  is  an  end  of  all 
Davis V.  parol  evidence;  for  when  parties  express  their  meaning  with 
solemnity,  this  is  very  proper  to  be  taken  as  their  final  sense  of 
the  argument.  In  the  case  of  a  contract  respecting  land,  this 
general  idea  receives  weight  from  the  circumstance,  that  you 
cannot  contract  at  all  on  that  subject  but  in  writing ;  and  this 
therefore  is  a  further  reason  for  rejecting  the  parol  evidence.  In 
this  way  only  is  the  statute  of  frauds  material,  for  the  foundation 
and  bottom  of  the  objection  is  in  the  general  rules  of  evidence.  I 
take  this  rule  to  apply  in  every  case  where  the  question  is,  what 
is  the  agreement?  and  this  rule  applies  no  further  than  this 
precise  question ;  for  as  often  as  the  question  is,  what  were  the 
collateral  circumstances  attending  the  agreement  ?  so  often  may 
such  collateral  circumstances  be  proved  by  parol  evidence :  there 
is  no  law  which  says  such  collateral  circumstances  may  not  be 
BO  proved.  If  any  of  these  collateral  circumstances  are  reduced 
into  writing,  then  the  same  rule  applies  to  them  as  to  the 
original  agreement ;  but  if  not,  both  at  law  and  in  equity  such 
collateral  circumstances  may  be  proved  by  parol.  If  duress  be 
pleaded,  or  a  false  reading  of  the  deed,  you  avoid  the  deed  at 
law  by  parol  evidence ;  but  then  these  facts  are  collateral  to  the 
import  of  the  instrument,  they  are  deluyra  the  agreement ;  they 
do  not  go  to  vary  or  alter  it;  yet  admitting  the  truth  of  the 
agreement,  they  tend  to  shew  that  it  ought  not  to  affect  the 
party.  These  are  two  instances  at  law ;  there  are  many  more 
in  equity,  on  fraud  and  circumvention  and  many  other  grounds, 
and  you  must  necessarily  admit  parol  evidence  on  all  such 
grounds,  which  are  clearly  collateral  to  the  agreement  itself. 
Now  to  apply  this  to  the  present  case :  what  is  the  true  agree- 
ment ?  The  defendants  say,  that  it  is  only  an  agreement  for 
the  security  of  money.  This  is  not  collateral  to,  but  a  part  of, 
the  agreement  itself.  It  might  have  been  received  if  you  had 
attempted  by  it  only  to  raise  a  trust :  but  here  the  written  agree- 
ment manifestly  imports  one  thing,  and  you  would  by  parol 
evidence  shew  that  it  imports  no  such  thing.  Rejecting  the 
evidence  on  this  point  is  the  less  material,  for  I  think  it  is  not  in 
itself  sufficient  to  shew  what  the  defendant  asserts.  Davis 
appears  to  have  endeavoured  to  assist  Howell  in  making  the 
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pnrchase ;  but  an  objection  was  made  as  to  Howell's  competency        1787. 
to  pay  the  purchase-money  upon  which,  though  with  consider-      dIvib  v. 
able  reluctance  on  the  part  of  Howell,  yet  every  other  scheme     Stmonm. 
being  rejected,  this  seems  to  have  been  their  final  agreement. 

There  are  two  other  points  behind,  made  on  the  part  of  the 
defendant :  1st,  they  say  that  though  the  agreement  did  take 
place,  yet  that  it  was  afterwards  waived,  and  that  such  waiver 
may  be  by  parol ;  and  it  certainly  may  be  so :  the  waiver  is  in 
its  own  nature  subsequent  to,  and  necessarily  collateral  to,  the 
agreement,  and  therefore  can  never  bear  any  relation  to  the  rule 
of  evidence  above  stated.  There  might  indeed  have  been 
another  rule,  that  a  written  instrument  shall  not  be  waived  by 
parol ;  but  in  fact  Courts  of  Equity  do  not  consider  themselves 
as  bound  by  any  such  rule,  and  it  is  now  clear  that  a  written 
agreement  may  be  waived  so.  But  in  this  case  I  do  not  think 
the  evidence  amounts  to  any  proof  of  such  a  waiver ;  it  is  very 
loose,  and  in  some  parts  inconsistent  with  Davis's  conduct  at 
other  times. 

Another  point  made  by  the  defendants  is,  that  however  this 
might  be  if  the  parties  had  come  to  the  Court  to  have  this 
agreement  cancelled,  yet  that  it  is  a  very  different  consideration, 
whether  the  Court  will  decree  a  specific  performance ;  and  that 
as  this  is  a  remedy  superadded  to  the  remedy  at  law  in  order  to 
make  it  more  complete,  and  as  the  refusal  of  such  superadded 
remedy  is  not  conclusive  on  the  party,  who  still  may  have  his 
action  at  law,  the  Court  therefore  has  a  discretion  to  look  into 
the  circumstances,  and  see  whether  in  all  respects  it  is  fit  to  in- 
terpose by  decreeing  a  specific  performance,  and  whether  the 
conscience  of  the  Court  is  bound.  The  distinction  in  respect  of 
that  discretion  between  the  case  where  the  bill  seeks  to  set  aside 
the  agreement,  and  where  it  seeks  to  have  a  specific  performance 
of  it,  is  established  in  authority,  and  not  now  to  be  shaken.  The 
strongest  case  has  been  cited  to  shew  this,  namely,  where  a  bill 
was  brought  to  set  aside  an  agreement,  and  the  Court  refused  to 
do  it,  and  afterwards  a  bill  was  brought  to  carry  the  same  agree- 
ment into  execution,  and  the  Court  refused  to  decree  it.  This 
therefore  establishes  the  distinction  practically  and  most  clearly. 
We  are  then  to  inquire  whether  the  circumstances  in  this  case 
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1787.  are  such  as  to  make  it  unfit  for  the  Court  to  interfere.  It  has 
D^iB  V.  been  contended  that  all  the  evidence  which  has  been  attempted 
Stmondb.  |.q  jjg  ^Qg^j  Iqj,  jjjq  other  two  purposes  was  equally  inapplicable  to 
this  point,  as  being  only  parol ;  but  when  it  is  said  that  parol 
evidence  shall  not  affect  written  instruments,  the  vice  of  the 
argument  turns  upon  the  use  of  the  word ''  affect,"  for  if  it  means 
to  ''  vary  it,"  it  is  true,  and  if  it  is  to  be  carried  beyond  that 
meaning,  it  is  not  true ;  there  is  nothing  so  clear  as  the  jurisdic- 
tion of  the  Court  to  affect  a  written  instrument  by  parol  testi- 
mony ;  the  Courts  of  Law  do  it  every  day,  and  in  truth  set  them 
aside :  Courts  of  Equity  do  it  on  other  grounds  and  take  a  larger 
field.  But  this  is  a  question  far  short  of  all  those ;  for  here  it  is 
only  whether  the  Court,  in  exercising  their  discretion,  shall  from 
the  evidence  see  reason  to  act  or  not  to  act :  this  must  depend 
upon  many  circumstances  which  must  of  necessity  (in  general) 
be  evidenced  by  parol.  The  case  of  the  Duke  of  Bucks  v.  Ward,  8 
Bro.  P.  C.  89,  would  illustrate  this,  if  necessary,  and  Hicka  v. 
Phillips,  Pre.  Cha.  575 ;  the  Court  will  never  decree  a  specific 
performance  unless  the  case  of  the  plaintiff  is  perfectly  clear  from 
circumvention  and  deceit.  In  Eyre  v.  Popham,  it  seems  as  if 
concealing  the  name  of  the  purchaser  was  a  sufficient  reason  for 
not  decreeing  a  performance.  However,  we  may  doubt  particu- 
lar cases,  without  shaking  the  principle,  which  is  clear.  In  this 
case  Howell  the  son  of  the  former  tenant,  was  desirous  of  pur- 
chasing the  estate,  and  on  application  to  the  landlord  for  that 
purpose,  brings  the  plaintiff  with  him  to  recommend  him.  The 
difficulty  arose  on  the  ground  of  the  price:  all  the  rest  was 
agreed.  Symonds  was  afraid  Howell  would  not  be  able  to  pay  it. 
Davis  was  applied  to,  and  he  professes  to  be  ready  to  give  Howell 
his  assistance,  and  they  go  clearly  on  the  idea  that  Davis  should 
give  a  bond,  and  should  have  a  security  on  the  estate  for  what  he 
should  pay.  He  then  insists  on  having  this  put  in  the  shape  of 
a  joint  purchase,  holding  out  that  this  was  only  meant  as  a 
security,  and  that  Howell  might  depend  on  his  honour;  and 
when  Ormond  applied  to  him  to  know  his  intentions,  Davis  said 
he  only  intended  it  as  a  security :  under  these  circumstances  the 
conveyance  has  been  made  to  one  party  who  advanced  the  whole 
money.    In  a  case  of  this  kind,  where  the  conduct  of  the  plain- 
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tiff  has  not  been  honourable,  and  the  Court  is  not  called  upon  in        1787. 
consequence  of  any  purchase-money  being  paid,  why  should  the      dIvw  v. 
Court  assist  him?    The  purchase  seems  to  have  gone  in  the     SYMONDa 
right  way.    However  the  Court  does  not  deprive  him  of  the 
benefit  of  his  agreement ;  but  they  will  not  go  out  of  their  way 
to  help  him.    Let  him  take  his  course  at  law.    We  do  not  say 
the  agreement  is  void ;  only  that  exercising  that  discretion  which 
Courts  of  Equity  have  in  these  matters,  there  is  enough  to  in- 
fluence that  discretion  and  make  us  sit  still.    I  am  therefore  of 
opinion,  that  as  far  as  the  bill  seeks  a  specific  performance,  it 
must  be  dismissed ;  and  I  think  it  follows  that  it  must  be  dis- 
missed with  costs ;  for  the  Courts  refusing  to  give  such  relief  in 
itself  implies  a  strong  disapprobation  of  the  plaintiff's  conduct. 

There  is  another  point  behind.  The  plaintiff  advanced  1002. 
to  Symonds,  which  must  be  secured  to  him.  He  asks  by  the 
prayer  of  his  bill,  that  it  may  be  repaid  him,  but  this  is  not 
regular.  We  can  only  take  care  that  it  shall  be  secured  to  him 
on  the  estate.  Therefore  the  bill  is  not  to  be  dismissed  as  to 
that  part,  until  we*are  satisfied  on  this  head :  for  the  defendants 
say  that  the  1001.  has  been  repaid ;  that  it  was  left  on  a  post  at 
Davis's  house,  and  that  it  was  taken  away  by  somebody,  but  they 
do  not  know  who.  As  to  the  law  of  the  case,  this  transaction  can 
never  amount  to  a  payment,  unless  there  is  evidence  to  satisfy  a 
jury  that  Davis  in  fact  received  it ;  for  all  payment  includes  ac- 
ceptance :  there  is  no  other  difference  between  tender  and  pay- 
ment. I  do  not  know  that  it  would  do,  even  if  the  money  had 
been  left  in  his  house,  unless  the  jury  should  think  this  evidence 
so  strong  as  to  infer  acceptance  from  it.  In  truth  it  has  been 
very  absurd  conduct  of  the  parties  to  leave  the  money  in  this 
manner.  However  all  we  can  do  is  to  retain  the  bill  for  a  year, 
with  liberty  in  the  meantime  for  the  plaintiff  to  proceed  at  law 
as  he  shall  be  advised  to  recover  this  money,  and  the  defendant 
shall  not  insist  in  the  statute  of  limitations,  and  if  Davis  re- 
covers this  money,  then  we  will  give  him  a  lien  on  the  estate 
for  it. 

HoTHAH»  Baron: 
The  great  hinge  of  the  cause  is  the  question  of  admitting  the       ^  ^^9  ] 
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1787.  parol  evidence :  and  this  is  a  question  certainly  of  very  great 
daviT  v.  consequence.  The  deed  is  of  such  a  sort,  that  on  the  face  of  it 
symonds.  jjq  doubt  can  possibly  be  entertained.  It  imports  to  be  a  joint 
contract,  and  if  parol  evidence  were  to  be  received  in  the  manner 
the  defendants  wish,  it  would  be  setting  up  a  perfectly  distinct 
contract  instead  of  it :  but  as  to  admitting  it  to  shew  collateral 
circumstances,  it  is  not  only  consistent  with  former  authorities, 
but  is  absolutely  necessary :  for  fraud  must  be  always  dehors  the 
deed ;  and  it  would  therefore  be  the  height  of  injustice  to  ex- 
clude it  to  this  point.  If  the  parol  evidence  is  once  received, 
there  is  an  end  of  the  cause  ;  for  upon  that  it  appears  that  the 
plaintiff  is  not  an  honest  man,  and  there  is  consequently  no  reason 
for  us  to  interpose :  and  if  his  conduct  be  such,  he  must  pay  the 
costs. 

[  409  ]       Pbrryn,  Baron,  and  Thompson,  Baron,  agreed 


1788.  COLLIEE  V.  BKOWN. 

^  (1  Cox,  428—432.) 

In  the  Ex-  ^qjq  inadequacy  of  price  where  it  cannot  be  used  as  evidence  of 

c  tquer,  fraud,  is  not  of  itself  sufficient  to  prevent  the  Court  from  decreeing  a 

specific  performance  of  an  agreement  for  the  purchase  of  land. 

This  was  a  bill  filed  to  compel  the  specific  performance  of  an 
agreement,  under  the  following  circumstances. 

Mary  Turner  was  seised  in  fee  of  the  premises  in  question, 
which  consisted  of  some  closes  called  Lamperheads,  which  had 
been  let  for  forty  years  last  past,  at  a  rent  of  11.  per  annum,  and 
some  other  closes  called  Honey-hams,  which  had  for  several 
years  been  let  at  a  rent  of  82.  per  annum ;  and  she  was  also  en- 
titled for  life  to  a  leasehold  close,  let  at  40«.  per  annum.  Mary 
was  very  old  and  infirm,  and  resided  at  Oicford,  which  was  a 
considerable  distance  from  the  premises,  the  management  of 
which  was  totally  left  to  William  Turner,  a  relation,  who  lived 
near  the  place. 

Mary  Turner  having  intimated  an  intention  of  selling  the  free- 
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hold   premises  above-mentioned,  William  Turk   the  tenant  of        1788. 
Lamperheads,  applied  to  her  to  become  the  purchaser ;  but  then     collisb  «• 
finding  that  she  had  only  occasion  for  lOOi.  which  she  rather      Bbowh. 
wished  to  raise  by  mortgage,  no  treaty  was  entered  into  for  the 
purchase  ;  but  Turk  promised  to  procure  her  that  sum  of  money, 
intimating  however  that  if  she  should  be  inclined  to  sell,  he 
wished  to  treat  with  her  for  that  purpose.    Turk  accordingly 
applied  to  the  plaintiff  William  Collier  to  lend  the  lOOZ.,  who 
promised  so  to  do ;  and  by  deed  of  18th  April,  1782,  Mary  Turner 
mortgaged  the  premises  to  the  plaintiff  for  that  sum.    She  after- 
wards renewed  her  intention  of  selling  them  entirely,  and  it  ap- 
peared in  evidence,  that  on  12th  August,  1783,  the  plaintiff  and 
his  brother  John  Collier  went  to  the  house  of  Mary  Turner  at 
Oxford,  and  told  her  their  purpose  of  purchasing  the  estate ; 
whereupon  she  told  them  that  if  they  would  call  the  next  morn- 
ing, they  would  meet  Mr.  Cooling  (a  young  man  who  lived  with 
her,  and  had  the  management  of  her  affairs)  who  would  treat 
with  them  on  the  subject.    The  next  morning  they  went  again 
and  met  Cooling :  when  the  subject  was  mentioned,  Cooling  said 
the  estate  was  worth  3002.    Maiy  Turner  said  she  knew  nothing 
about  the  estate,  but  thought  it  must  be  worth  that  money : 
the  plaintiff  at  first  bade  her  2502.  and  after  several  biddings  on 
each  side,  it  was  agreed  that  2762.  should  be  the  purchase-money ; 
and  Mary  Turner  said  that  as  her  life  was  so  bad,  the  plaintiff 
should  have  the  small  leasehold  close  into  the  bargain.    An 
agreement  was  drawn  up  in  writing  by  Cooling  to  this  effect,  and 
signed  by  Maiy  Turner  and  the  plaintiff,  and  was  attested  by 
John  Collier,  William  Cooling,  and  Mary  Crozier,  a  servant  in 
the  house,  and  Cooling  accepted  a  guinea  as  earnest,  and  the 
plaintiff  promised  to  remit  her  a  further  sum  of  501.  in  a  few 
days  in  part  of  the  purchase-money,  which  he  accordingly  did. 
Mary  Crozier  proved  that  as  soon  as  the  plaintiff  and  his  brother 
were  gone,  Mary  Turner  declared  she  was  very  sorry  for  what 
she  had  done,  and  that  she  thought  the  plaintiff  was  the  tenant 
of  part  of  the  premises,  but  her  memory  was  very  bad. 

As  soon  as  William  Turk  heard  of  Mary  Turner's  having  made 
this  agreement  with  the  plaintiff,  he  went  to  her  at  Oxford,  and 
represented  to  her  that  he  expected  to  have  had  the  refusal  of 
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I7d8.  the  premises,  whenever  she  was  inclined  to  sell  them,  and  that 
CoLLiKB  V.  ^®  should  not  think  of  offering  her  less  than  400Z.  for  them  :  and 
Brown,  gj^^  conceiving  herself  to  have  been  imposed  upon  by  the  plain- 
tiff in  respect  of  the  value  of  the  premises,  said  she  should  not 
consider  herself  as  bound  by  that  agreement,  and  that  she  would 
sell  them  to  Turk  for  4001.  and  accordingly  on  11th  September, 
1788,  an  agreement  was  entered  into  between  Mary  Turner  and 
Turk  for  the  sale  of  the  premises  to  Turk  for  400Z.  and  she  en- 
gaged not  to  do  anything  in  performance  of  the  agreement  with 
the  plaintiff.  On  the  day  following  Mary  Turner  caused  notice 
to  be  sent  to  the  plaintiff,  that,  having  been  imposed  upon  with 
respect  to  the  value  of  the  said  premises,  she  should  not  consider 
herself  as  bound  to  perform  the  agreement  with  him  ;  but  desired 
that  the  same  might  be  delivered  up  to  be  cancelled,  and  added 
that  she  was  ready  to  pay  him  the  principal  and  interest  due  on 
the  mortgage,  together  with  the  guinea  paid  in  earnest,  and  the 
50Z.  paid  to  her  afterwards.  And  these  several  sums  of  money 
were  afterwards  tendered  personally  to  the  plaintiff.  After  this 
Turk  agreed  with  John  Brown  to  sell  him  the  closes  called 
Honey-hams  for  2452.  in  the  case  the  agreement  made  between 
him  and  Mary  Turner  should  be  carried  into  execution. 

The  plaintiff  then  filed  his  bill  against  the  said  Mary  Turner, 
John  Brown,  and  William  Turk,  praying  a  specific  performance 
of  his  agreement  with  the  said  Mary  Turner,  and  that  Brown  and 
Turk  might  be  declared  to  be  purchasers  with  notice  of  the  plain- 
tiff's interest  in  the  said  premises,  and  therefore  to  be  trustees 
for  the  plaintiff,  and  that  they  might  join  in  proper  conveyances 
to  the  plaintiff. 

Mary  Turner  died  without  having  put  in  her  answer  to  the  said 
bill,  and  the  cause  was  revived  against  William  Cooling  her 
executor,  and  Mary  White  her  heir-at-law.  And  the  defendants 
by  their  answers  stated  the  facts  above-mentioned,  and  resisted 
the  prayer  of  the  bill,  on  the  ground  of  the  said  Mary  Turner 
being  imposed  upon  in  respect  of  the  value  of  the  premises. 

There  was  some  evidence  on  the  part  of  the  plaintiff,  as  to  the 
value  of  the  premises  not  exceeding  the  price  given  for  them  by 
the  plaintiff ;  but  on  the  part  of  the  defendants  it  was  fully  proved 
by  William  Turner,  that  when  he  was  employed  by  the  said  Mary 
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Tamer  to  find  a  purchaser  for  the  said  premises,  he  had  been         1788. 
repeatedly  offered  4002.  and  420Z.  for  them,  and  that  he  had     collisb  «. 
reason  to  expect  to  have  sold  them  for  600Z.  if  the  said  Mary       Ba^wN. 
Tomer  had  not  entered  into  this  agreement  with  the  plaintiff. 
Other  witnesses  swore  they  would  have  given  from  4202.  to  4502. 
for  them,  and  they  all  stated  the  modes  in  which  they  calculated 
their  value. 

On  these  facts  and  this  evidence  the  cause  now  came  on  to  be 
heard,  when  it  was  strongly  insisted  upon  on  the  part  of  the 
defendants,  that  even  if  no  fraud  or  imposition  or  actual  mis- 
representation were  to  be  imputed  to  the  plaintiff,  yet  it  was  the 
constant  course  in  Courts  of  Equity,  to  refuse  their  assistance  in 
enforcing  a  contract,  where  the  price  was  grossly  below  the  real 
value :  that  the  compelling  the  specific  performance  of  agree- 
ments was  a  subject  on  which  they  had  always  exercised  that 
sort  of  discretion,  because  the  refusal  of  this  assistance  did  not 
preclude  them  from  such  damages  as  they  might  recover  at  law  ; 
and  therefore  that  Courts  of  Equity  always  expected  to  see  fair 
conduct,  and  a  fair  bargain  on  the  part  of  the  plaintiff  before  they 
rendered  him  any  assistance. 

But  the  Court  were  of  opinion  in  the  present  case,  that  the  [  ^31  ] 
parties  bargained  with  their  eyes  open,  and  that  no  imposition 
or  surprise  was  proved  in  the  case ;  that  Mary  Turner  was  very 
well  satisfied  with  her  bargain  until  she  found  she  could  get 
more  for  the  premises;  that  under  these  circumstances,  mere 
inadequacy  of  price  (where  it  cannot  be  used  as  evidence  of 
frand),  is  not  of  itself  sufficient  to  prevent  the  Court  from 
administering  its  usual  equity:  for  if  it  were,  it  might  be 
difficult  to  draw  the  line,  or  to  say  that  whenever  a  better  offer 
is  made,  it  shall  not  be  reason  why  a  former  agreement  should 
not  be  executed. 
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1788. 
March  13. 

Lincoln't  Inn 

HaU. 

LOBD  Thub- 

Low,  L.C. 


[440] 


Ex  PARTE  HARGREAVES. 

(1  Oox,  440—441.) 

A.  B.  and  C.  were  in  partnership,  and  A.  and  B.  were  also  concerned 
as  partners  in  a  distinct  hoiue.  Commissions  issued  against  both  firms. 
The  estate  of  the  two  cannot  daim  anything  against  the  estate  of  the 
three,  until  the  joint  creditors  of  the  three  are  fully  satisfied. 

Shakeshaft,  Stirrup,  and  Salisbury  had  carried  on  a  very 
extensive  cotton-manufactoiy  in  the  country.  Shakeshaft  and 
Stirrup  were  also  in  a  distinct  partnership  together  as  linen- 
drapers  in  London.  Salisbury  who  resided  in  the  country  was 
in  the  course  of  sending  up  goods  to  Shakeshaft  and  Stirrup, 
who  lived  in  London,  to  be  sold  for  the  benefit  of  the  three,  and 
to  draw  in  the  names  of  the  three  upon  the  two  in  London.  Li 
the  course  of  these  transactions  the  three  became  indebted  to 
the  two  in  a  very  large  amount,  and  then  both  the  partnerships 
became  bankrupt,  and  commissions  issued  out  against  each.  At 
the  time  of  the  bankruptcies  the  two  had  effects  belonging  to 
three  in  their  hands  to  the  amount  of  8,0002.  and  the  question 
now  was,  whether  the  assignees  of  the  two  had  not  a  right  to 
retain  these  goods,  until  they  were  satisfied  in  respect  of  the  debt 
due  from  the  three.  The  parties  wished  this  question  might  be 
put  in  a  way  to  be  tried  at  law. 

Lord  Changbllob; 

If  you  can  agree  upon  a  state  of  facts,  which  will  take  this  out 
of  the  general  rule,  I  shall  certainly  be  glad  to  put  it  in  a  way 
of  being  tried ;  but  otherwise  I  conceive  the  general  principle  to 
be  now  pretty  well  settled.  This  case  is  the  same  as  if  the  trade 
in  London  had  been  carried  on  by  only  one  of  the  partners ;  and 
therefore  to  prevent  any  confusion  from  numbers,  take  it  as  if 
the  two  partners  carried  on  a  joint  trade,  and  one  of  them  also 
carried  on  a  separate  trade ;  and  then  the  general  question  is, 
whether  in  consequence  of  any  dealings  between  the  two  partners, 
the  one  in  his  separate  capacity  can  establish  any  demand  against 
the  partnership  in  prejudice  of  the  joint  creditors.  As  between 
the  partners  themselves,  to  be  sure,  the  share  of  each  in  the 
joint  fund  must  be  subject  to  any  demand  of  the  other  upon  the 
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partnership  ;  but  I  take  it,  that  the  whole  joint  fund,  as  it  exists         1788. 

at  the  time  of  the  bankruptcy,  shall  be  applied  in  payment  of  the      Kx"^Mte 

joint  debts  before  any  demand  arising  between    the    several  Hasobeayes 

partners  can  be  attended  to.    This  is  a  question  which  so  often 

occurs  in  one  shape  or  other,  and  is  of  so  much  importance,  that 

it  is  high  time  it  should  be  considered  as  settled.    I  have  more 

than  once  had  occasion  to  consider  it  maturely,  and  in  the  result 

I  have  found  occasion  to  differ  from  the  case  of  Ex  parte  Hunter 

in  1  Atk.,  and  I  think  the  principle  should  now  be  taken  to  be, 

that  where  there  are  several  partners,  one  of  whom  advances 

more  than  the  other  for  the  use  of  the  partnership,  the  money  so 

advanced  must  be  considered  as  so  much  more  brought  into  the 

joint  trade,  and  mixed  with  the  other  joint  fimd,  and  the  creditors 

of  the  partnership  will  have  a  right  to  have  such  mixed  fund 

applied  to  payment  of  their  debts,  before  the  proportions  of  the 

several  partners  in  such  joint  fund,  or  the  claim  of  the  separate 

creditors  of  any  of  them  in  respect  of  the  greater  proportion  of 

that  partner,  can  be  provided  for.     Then  see  whether  you  can 

substantially  differ  this  case  from  that  of  one  partner  advancing 

money  for  the  use  of  the  partnership ;  if  not,  to  be  sure  the 

effects  in  the  hands  of  the  two  are  part  of  the  joint  estate  of  the 

three,  and  there  is  no  reason  why  the  joint  creditors  of  the  three 

should  not  have  the  benefit  of  them. 

The  next  morning,  at  the  instance  of  the  assignees  of  the  two, 
it  was  referred  to  the  Master  to  inquire  and  state  the  circum- 
stances under  which  the  debt  from  the  three  to  the  two  arose. 

N.B. — In  former  stages  of  these  bankruptcies,  as  well  as  in 
the  present,  the  Lord  Chancellor  said  that  ultimately  only  one 
commission  ought  to  proceed,  and  the  other  must  be  got  rid  of ; 
but  in  the  meantime  it  would  be  proper  to  see  which  would  best 
answer  the  convenience  of  the  case. 
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1789. 
March2.  COUNTBSS    OF    STRATHMORE     V.     BOWES. 

LoBD  Thub-  (1  Vesey  Jr.  22—29.) 

'    '  '  A  woman  pending  a  treaty  of  maniage  with  A.  settled  all  her 

property  to  her  separate  use  with  his  approbation ;  a  few  days  after  B. 
by  a  stratagem  induced  her  to  marry  him  the  day  after  she  first 
thought  of  it;  B.  had  no  notice  of  the  settlement.  The  settlement  was 
established ;  and  a  deed  of  revocation,  obtained  by  duress,  set  aside. 

The  burthens  to  which  a  husband  is  liable  are  a  consideration  for  his 
marital  rights,  upon  which  therefore  fraud  may  be  committed. 

Lady  Stbathmore  being  seised  and  possessed  of  great  property, 
both  real  and  personal,  pending  a  treaty  of  marriage  with 
Mr.  Grey,  conveyed  all  her  real,  and  assigned  all  her  personal  to 
trustees  for  her  sole  and  separate  use,  notwithstanding  any  future 
coverture.  This  settlement  was  prepared  with  the  approbation 
of  Grey.  A  few  days  after  the  execution,  hearing  that  Mr.  Bowes 
had  fought  a  duel  on  her  account  with  the  editor  of  a  newspaper, 
who  had  traduced  her  character,  she  determined  to  marry  him, 
and  the  marriage  took  place  the  next  day.  Bowes  had  no  notice 
of  the  settlement.  There  were  two  bills;  an  original  bill  by 
Lady  Strathmore  to  set  aside  a  deed  revoking  the  settlement  as 
having  been  obtained  by  duress ;  and  a  cross  bill  by  Mr.  Bowes 
to  set  aside  the  settlement  as  against  the  rights  of  marriage,  and 
a  fraud  upon  him,  and  to  establish  the  deed  of  revocation.  An 
issue  was  directed  to  tiy,  whether  the  deed  of  revocation  had  been 
obtained  by  duress ;  and  the  verdict  in  the  Common  Fleas  was 
against  the  deed.  The  cause  coming  on  upon  the  Equity  re- 
served, Mr.  J.  BuLLBR,  sitting  for  the  Lord  Chancellor,  decreed 
in  favour  of  Lady  Strathmore ;  and  dismissed  the  cross  bill  with 
costs.  It  came  on  again  upon  the  petition  of  Mr.  Bowes  for  a 
re-hearing ;  and  reversal  of  that  decree  so  far  as  it  dismissed  the 
cross  bill. 

Mr.  Richards f  for  Mr.  Bowes : 
The  question  is,  whether  this  settlement  made  before  marriage 
is  valid,  or  not ;  as  being  in  derogation  of  the  common  rights  of 
marriage.  A  wife  by  the  marriage  contract  becomes  extinct  from 
the  nature  of  it  for  several  civil  purposes  ;  with  regard  to  which 
she  merges  in  the  husband.    He  becomes  liable  to  all  her  debts. 
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and  answerable  for  all  her  acts,  that  do  not  amount  to  felony ;        i789. 

and  even  for  that,  if  committed  in  his  presence;   because  her    couot^Bof 

mind  is  supposed  to  be  under  his  coercion.    In  order  to  enable  Strathmobk 
,  .  V,  Bowsa. 

him  to  answer  this  he  has  by  the  law  all  her  property.    It  is 

absurd  to  say,  the  wife  shall  by  her  own  act  deprive  the  husband 

of  what  the  law  has  given  him. 

For  Lady  Strathmore ;  Mr.  Mansfield^  Mr.  Hardinge,  Mr. 
Law^  and  Mr.  King  : 

Lady  Strathmore  is  in  possession  by  a  deed  to  trustees,  giving 
her  own  property  to  her  use.  It  was  done  in  contemplation  of 
marriage  with  another  person ;  therefore  not  fraudulent,  as  to 
Mr.  Bowes ;  unless  any  deed  by  a  feme  sole,  by  which  she  dis- 
poses of  her  property,  shall  be  construed  to  be  fraudulent,  if  not 
communicated  to  any  future  husband.  Want  of  communication 
is  the  only  circumstance,  that  can  be  alleged ;  but  that  is  very 
different  from  concealment,  for  which  there  can  be  no  pretence 
here.     It  is  enough  for  us  to  say,  Mr.  Bowes  was  not  cheated. 

LoBD  Chancellob: 

The  mere  question  seems  to  be,  what  is  the  true  foundation  for        [  27  j 
setting  aside  an  instrument  primd  fade  good.    Can  less  be  im- 
puted to  it  than  fraud  ?    Or  can  it  be  void  upon  the  notion  of 
general  policy,  as  has  been  urged  for  Mr.  Bowes?    If  not,  must 
not  fraud  be  imputed  ?    And  if  so,  will  the  circumstances  of  its 
being  made  in  contemplation  of  marriage  affect  it  with  fraud  ? 
Suppose  a  relation  had  given  10,000Z.  for  her  sole  and  separate 
use ;   if  she  had  represented  it  as  her  own  absolutely,  so  that 
upon  a  marriage  it  would  have  gone  to  her  husband,  this  Court 
would  have  compelled  the  trustees  to  give  it  to  the  husband ;  but 
not  otherwise ;  nor  is  there  any  difference  between  a  fortune  so 
circumstanced  by  an  act  of  her  own,  or  of  the  donor.    Consider, 
what  will  be  the  effect  of  this  void  deed  of  revocation.    If  he  had 
joined  with  her  to  revoke  that  settlement,  and  appoint  new  uses, 
he  could  not  have  rescinded  that  afterwards;  because  he  had 
affirmed  the  deed  by  acting  upon  it.    If  he  had  acted  honestly 
upon  it,  as  in  the  case  I  have  put,  he  could  not  have  set  that 
aside ;  his  counsel  are  to  shew,  that  he  may,  because  he  has 
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1789.        acted  dishonestly  upon  it ;  which  at  present  I  think  rather  a  vain 

Countess  of    attempt.  

Stbatumobe 

Lord  Ghancellob: 

3farch  3.         I  never  had  a  doubt  about  this  case.    If  it  is  to  be  considered 
[  2^  ]        upon  the  ground  of  its  being  against  a  rule  of  judicial  policy,  the 
arguments  for  Mr.  Bowes  would  have  had  great  weight.    The 
law  conveys  the  marital  rights  to  the  husband,  because  it  charges 
him  with  all  the  burthens,  which  are  the  consideration,  he  pays 
for  them;  therefore  it  is  a  right,  upon  which  fraud  may  be 
committed.     Out  of  this  right  arises  a  rule  of  law,  that  the 
husband  shall  not  be  cheated,  on  account  of  his  consideration. 
A  case  of  this  kind  came  before  me  a  few  days  ago.    A  woman 
adult,  about  to  marry  an  infant,  made  a  settlement  in  contem- 
plation of  that  marriage,  in  which  he  joined,  though  an  infant, 
for  the  purpose  of  expressing  his  consent.    As  it  was  upon  fair  con- 
sideration, and  no  fraud  to  draw  him  in  as  an  infant,  I  thought, 
the  circumstance  of  its  being  fair  would  bind  him,  though,  as  an 
infant,  not  capable  of  consenting ;  according  to  which  I  held  the 
settlement  good,  as  she  was  capable  of  conveying ;  and  as  it  was  a 
public  and  open  transaction,  with  the  consent  of  the  family,  and 
consequently  no  fraud ;  though  his  being  privy  to  it  would  not  have 
concluded  him  from  any  rights  as  being  an  infant.    A  con- 
veyance by  a  wife,  whatsoever  may  be  the  circumstances,  and 
even  the  moment  before  the  marriage,  is  prima  facie  good ;  and 
becomes  ball  only  upon  the  imputation  of  fraud.    If  a  woman 
during  the  course  of  a  treaty  of  marriage  with  her  makes  without 
notice  to  the  intended  husband  a  conveyance  of  any  part  of  her 
property,  I  should  set  it  aside,  though  good  prinid  faciei  because 
affected  with  that  fraud.    As  to  the  morality  of  the  transaction, 
I  shall  say  nothing  to  that.    They  seem  to  have  been  pretty  well 
matched.    Marriage  in  general  seems  to  have  been  Lady  Strath- 
more's  object ;  she  was  disposed  to  marry  anybody,  but  not  to 
part  with  her  fortune.    This  settlement  is  to  be  considered  as 
the  effect  of  a  lucid  interval,  and,  if  there  can  be  reason  in 
madness,  by  doing  this  she  discovered  a  spark  of  understanding. 
The  question,  which  arises  upon  all  the  cases,  is,  whether  the 
evidence  is  sufficient  to  raise  fraud.    Even  if  there  had  been  a 
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fraud  upon  Grey,  I  would  not  have  permitted  Bowes  to  come        1789. 
here  to  complain  of  it.    But  there  was  no  fraud  even  upon  Grey;    conntes  of 
for  it  was  with  his  consent ;  and  so  I  cannot  distinguish  it  from  ^^^J^JJwf ^ 
a  good  limitation  to  her  separate  use.    Being  about  to  marry 
Grey  she  made  this  settlement  with  his  knowledge;  and  the 
imputation  of  fraud  is,  that,  having  suddenly  changed  her  mind, 
and  married  Mr.  Bowes,  in  the  hurry  of  that  improvident  trans- 
action she  did  not  communicate  it  to  him ;  but  there  was  no 
time,  and  could  be  no  fraud,  which  consists  of  a  number  of 
circumstances.     It  is  impossible  for  a  man,  marrying  in  the 
manner  Bowes  did,  to  come  into  Equity,  and  talk  of  fraud. 
Therefore  the  decree  must  be  affirmed  with  costs ;  but  let  him 
have  all  just  allowances  as  to  what  he  paid  when  in  receipt  of 
the  profits,  and  as  to  the  annuities,  which  are  declared  not  to  be 
disturbed  by  the  decree. 

This  decree  was  affirmed  upon  appeal  to  the  House  of  Lords, 
19th  July,  1797. 


FETTIPLACE  v.   GOKGES.  itsq. 

(1  Vosey  Jr.  46-48.)  Nor^. 

Will  by  a  wife  of  her  separate  property,  and  its  produce,  whether    ^?ow^l  C*' 
derived  from  her  husband  or  a  third  person,  is  good.  ' 

The  moment  a  woman  takes  personal  property  to  her  separate  use, 
she  has  the  separate  right  to  dispose  of  it. 

In  1772  plaintiff,  being  much  involved,  and  obliged  to  go 
abroad,  conveyed  by  deed  all  his  estate  to  trustees,  upon  trust  to 
apply  the  rents  and  profits  in  discharge  of  his  debts,  reserving  a 
life  annuity  of  400Z. ;  one  moiety  to  be  paid  to  himself  for  life, 
the  other  to  the  sole  and  separate  use  of  his  wife,  not  subject  to 
the  debts  or  control  of  her  husband.  Under  this  deed  she 
received  200Z.  a  year  from  the  trustee.  She  had  also  1,0002. 
stock,  bequeathed  by  Lady  Juliana  Page  in  trust  for  her  sole  and 
separate  use.  After  the  death  of  Mrs.  Fettiplace  a  writing  was 
found,  signed  by  her,  in  these  words,  "  I  leave  all  my  personal 
estate  and  every  thing  belonging  to  me  to  my  niece  Diana  Gorges." 
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1789.        Two  sums  of  1,000Z.  and  1,900Z.  stock  were  found  at  the  death  of 

Fettiplage    ^^b-  Fettiplace  vested  in  trustees  for  her  sole  and  separate  use. 

r.  GoBOKs.     The  bill  was  brought  by  the  husband,  claiming  these  sums  and 

the  dividends  accrued  since  the  death  of  the  wife.     Plaintiff 

permitted    defendant  to  obtain  administration  with    the  will 

annexed,  to  be  without  prejudice  to  the  question  between  them. 

Mr.  Mansfield  and  Mr.  Graham^  for  plaintiff : 

Plaintiff  is  entitled ;  as  there  is  nothing  authorizing  his  wife 
to  make  a  will.  If  anything,  it  must  be  the  deed  respecting  the 
annuity :  but  this  is  no  contract  before  marriage  upon  considera- 
tion of  fortune,  or  any  other  consideration  than  that  he  was 
obliged  to  make  a  settlement.  There  is  nothing  in  it  implying 
an  engagement  on  the  part  of  the  husband  to  give  up  that  right, 
the  law  gives  him  as  such.  It  is  simply  an  authority  to  trustees 
to  receive,  and  pay  an  annuity  to  her  separate  use :  but  it  does 
not  follow  from  such  appropriation,  that  he  shall  by  implication 
be  deprived  of  that  common  law  right  to  the  property  acquired 
by  his  wife,  as  being  bound  by  law  to  make  a  provision  for  her. 
There  are  general  dicta  in  the  books,  but  no  case,  that  where 
property  is  given  in  this  manner  by  a  husband  to  a  wife,  she 
may  dispose  of  it  by  will.  As  to  the  bequest  to  her,  how  from 
such  a  bequest  as  this  without  a  particular  act  of  the  husband 
can  she  acquire  a  right  to  dispose  of  it  ?  If  a  person  gives  it  in 
this  manner,  that  notwitstanding  coverture  she  may  dispose  of  it, 
if  a  husband,  knowing  it,  permits  his  wife  to  accept  it,  he  may 
be  considered  as  assenting :  but  where  it  is  merely  given  for  her 
separate  use,  nothing  more  is  inferred,  than  that  it  shall  not  be 
subject  to  his  debts ;  but  it  does  not  follow,  that  if  it  remains 
her  property  at  her  death,  he  shall  not  enjoy  the  common  right 
of  a  husband.  It  does  not  appear,  how  the  sum  of  1,9002.  arises, 
but  only,  that  it  was  part  of  the  property  found  at  her  death  in 
trustees  for  her.  There  is  nothing  to  show  plaintiff  gave  up  any 
right  to  this  sum. 

Lord  Chamcbllob  : 
[  47  ]  The  question  is,  whether  it  is  not  incident  to  separate  property 

to  dispose  of  it  by  will. 
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For  Plaintiff:  1789. 

That  has  never  been  yet  decided.  Fettiplace 

'^  V.  Gorges. 

Lord  Chancellor: 

Yes  it  has,  in  Peacock  v.  Monk,  2  Ves.  Sen.  190.  The  whole  is  [  47  ] 
in  this  narrow  compass  :  stock  to  the  amount  of  nearly  8,000/.  is 
vested  in  trustees  as  of  the  separate  use  of  Mrs.  Fettiplace,  who 
has  given  it  by  her  will.  Her  separate  estate  is  accounted  for  in 
this  manner ;  by  the  annuity,  and  by  a  gift  of  stock  to  her  sole 
and  separate  use  by  a  third  person.  The  single  question  is, 
whether  the  incidents  to  sole  and  separate  property  do  not 
follow  it. 

For  Plaintiff: 

In  point  of  fact  that  precise  point  has  not  yet  been  decided  ; 
that  in  case  of  a  devise  to  the  sole  and  separate  use  of  the  wife, 
that  ex  vi  terminorum  shall  imply  this  power.  It  has  been  de- 
cided, that  where  it  is  for  pin-money  or  maintenance  a  wife  shall 
have  a  power  to  dispose  of  her  savings ;  and  decided  even  against 
an  heir-at-law,  that  lands  shall  be  charged,  rather  than  that.  In 
Peacock  v.  Monk  Lord  Hardwickb  goes  very  fully  into  the  reasons 
of  it ;  where  he  is  made  to  say,  that  as  to  the  personal  estate, 
where  there  is  an  agreement  between  the  husband  and  wife 
before  marriage,  that  she  shall  have  to  her  separate  use  either 
the  whole  or  particular  parts,  she  may  dispose  of  it  by  act  in  her 
life,  or  by  will;  though  nothing  is  said  of  the  manner  of  dis- 
posing of  it ;  yet  in  a  note  of  Mr.  Joddrel's  it  is  stated,  that  there 
was  a  power  of  disposition  given.  But  here  the  bequest  is  from 
another  quarter.  Your  Lordship  will  not  imply  this  power, 
unless  compelled  to  it,  as  contrary  to  the  maxims  of  the  Court, 
and  the  marital  rights.    Hearle  v.  Greenbank,  1  Ves.  Sen.  299. 

Lord  Chancellor: 

Did  not  that  case  turn  upon  a  double  question  of  infancy  and        |  47  j 
coverture  ? 

For  Plaintiff: 
It  did.    According  to  what  Lord  Hardwickb  has  there  said, 

R.R. — ^VOL.  I.  a 
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1789.  and  to  Grigby  v.  Cox^  1  Ves.  Sen.  517,  where  anything  is 
Fettiplace  settled  to  the  separate  use  of  the  wife,  she  is  a  feme  sole  as  to 
r.  GORGES,  tiiat .  but  iji  ijQtii  cases  there  is  an  express  power  given.  Where 
it  comes  from  another  quarter,  there  is  no  case  to  support  this 
disposition ;  and  to  say,  she  shall  dispose  of  it,  as  being  given 
to  her  separate  use,  is  going  a  great  way.  2  Vern.  270 ;  where 
personal  property  is  given  to  the  separate  use  of  a  wife,  it  is  to 
be  construed  strictly ;  as  that  it  is  only  during  coverture.  This 
deed  must  be  construed  strictly.  The  Court  will  not  suggest 
considerations,  which  might  have  occurred,  but  take  the  fair  and 
necessary  sense  of  the  words.  A  power  of  disposing  in  all  its 
various  ways  cannot  be  raised  by  implication. 

Solicitor-Oencral,  for  defendant : 

Wright  v.  Lord  Cadogan  is  an  authority  for  this  disposition. 
In  Hearle  v.  Greenbank  there  is  an  express  power  as  to  the  real 
estate ;  but  as  to  the  personal  Lord  Hardwigee  says,  "  it  is  given 
to  her  separate  use,  in  which  case  it  is  the  rule  of  the  Court,  that 
2k  feme  covert  may  dispose  of  it,"  and  concludes  by  saying,  that  as 
she  was  above  the  age  of  seventeen,  her  will  was  an  appointment 
of  the  personal. 

Lord  Chancellor  : 

[  48  ]  The  first  case  upon  the  subject  is  a  very  old  one  in  Tothill ; 

that  where  a  woman  from  her  separate  stock  has  saved  a  sum  of 
money,  she  may  dispose  of  it.  It  does  not  appear,  what  the 
word  '*  stock,"  means.  I  know,  there  is  a  vast  number  of  cases 
upon  it:  but  I  have  always  thought  it  settled,  that  from  the 
moment,  in  which  a  woman  takes  personal  property  to  her  sole 
and  separate  use,  from  the  same  moment  she  has  the  sole  and 
separate  right  to  dispose  of  it.  It  is  incident  to  dispose  of  the 
savings  out  of  her  personal  estate.  She  certainly  might  enjoy 
it ;  and  as  to  the  produce,  that  is  all  merely  personal  property. 
*****  Upon  the  cases  I  have  always  taken  this  ground  ; 
that  personal  property,  the  moment  it  can  be  enjoyed,  must  be 
enjoyed  with  all  its  incidents.    The  bill  must  be  dismissed. 
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COLMAN  V.  SABREL.  i^s^- , 

Xov.  10, 13, 
(1  Vesey  Jr.  50—65.)  16. 

Bill  to  hare  a  yoluntary  deed  delireied  up,  dianissed.    Cross  bill  to   lord  Thur- 
execute  it,  retained  for  a  year,  with  liberty  to  sue  upon  a  coyenant  in      low,  L.C. 
the  deed. 

Where  deed  is  not  sufficient  to  pass  the  estate,  but  party  must  come 
into  Equity,  Ck>urt  never  executes  a  yoluntary  ag^reement. 

Where  necessary  to  come  to  Equity  to  raise  an  interest  by  way  of 
trust,  there  must  be  at  least  a  meritorious  consideration. 

No  costs  to  any  party  claiming  under  a  contract  not  meritorious,  eyen 
though  recovered  upon ;  not  eyen  to  a  trustee. 

George  Davt,  11th  June,  1767,  assigned  by  deed  to  trustees 
1,000Z.  Three  Per  Cent.  Bank  Annuities  in  trust  for  Joan  Sarrel 
for  life,  in  case  she  should  survive  him ;  and  after  her  death  for 
such  child  or  children  of  her,  and  in  such  proportions,  as  she 
should  appoint;  with  a  proviso,  if  she  should  live  in  any  other  place, 
than  that  in  which  the  grantor  should  reside,  to  be  void,  but  not 
otherwise.  The  deed  contained  a  covenant  by  him,  that  if  he 
should  survive  her,  he  would  pay  the  interest  and  dividends  to 
such  of  her  children,  and  in  such  proportions,  as  she  should 
appoint  the  principal.  At  the  time  of  the  deed  his  wife  and  her 
husband  were  living.  The  consideration  expressed  in  the  deed 
was  for  some  satisfaction  for  the  injuries,  the  grantee  had  re- 
ceived from  the  wife  of  the  grantor.  No  actual  transfer  of  the 
stock  ever  took  place.  Joan  Sarrel,  having  survived  the  grantor, 
appointed  by  will  600Z.  of  this  fund  to  one  child,  and  2001.  each 
to  two  others.  Golman,  as  executor  of  the  grantor,  filed  a  bill  to 
have  the  deed  delivered  up,  as  being  voluntary.  The  children 
filed  a  cross  bill  to  have  the  deed  carried  into  execution  by  a 
decree  upon  the  executor  to  transfer  the  stock  to  their  trustees. 
By  the  evidence  of  plaintiff  in  the  original  bill  it  appeared,  that 
the  witness  had  gone  into  a  room,  in  which  he  found  Davy,  his 
wife,  and  Mrs.  Sarrel ;  that  Mrs.  Davy  had  her  hand  to  her  head, 
as  if  she  had  received  a  blow,  and  complained  to  the  witness, 
that  her  husband  had  beaten  her.  That  at  the  time  of  the  exe- 
cution of  the  deed  Mrs.  Sarrel  had  threatened  to  kill  him,  had 
pursued  him  through  the  town  with  a  knife,  and  had  said,  she 

o  2 


Sabbel. 
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1789.        had  purchased  a  shroud  for  him.    In  1770  he  applied  for  a 
CoLMANr.     supplicavit  against  her,   and  she  was  bound  accordingly.    He 
resisted  this  deed  in  his  life,  when  threatened  with  a  suit 
upon  it. 

Solicitor-Oeneral  and  Mr,  Cooke^  for  plaintiff  in  the  original 
bill: 

Upon  the  face  of  this  deed  it  appears  to  be  pro  turpi  causa ;  and 
therefore  they  can  have  no  assistance  in  this  Court.  The  only 
consideration  expressed  in  the  deed  proves  it  fraudulent ;  for  by 
the  evidence  it  is  false.  As  to  the  relief  prayed,  if  there  was 
nothing  more  in  the  case,  than  that  the  deed  is  not  available, 
that  would  have  a  tendency  to  dismiss  the  bill ;  because  if  it  is 
not  a  complete  conveyance  of  the  stock,  which  will  not  pass 
without  an  actual  transfer,  what  occasion  has  the  plaintiff  to 
come  into  equity,  when  nothing  can  be  made  out  against  him  at 
law ;  according  to  your  Lordship's  determination  the  other  day 
in  another  case ;  that  where  an  instrument  cannot  be  proceeded 
upon  at  law,  there  is  no  ground  to  come  into  this  Court  for  relief 
against  it.  But  there  is  a  ground  for  relief  in  this  case ;  because 
upon  the  covenant  in  the  deed  an  action  would  certainly  lie ; 
therefore  it  falls  within  the  class  of  cases  upon  deeds  obtained 
through  improper  influence ;  yet  not  being  within  reach  of  the 
law,  they  would  prevail  there  ;  to  prevent  which  a  Court  of  Equity 
will  interpose.  The  grantor  appears  either  from  the  influence  of 
an  improper  affection,  or  a  well-founded  apprehension,  not  to 
have  been  so  well  master  of  his  understanding,  as  to  be  fit  to  be 
considered  sui  juris  in  any  transaction  with  this  woman.  What- 
ever it  might  have  been  in  other  affairs,  she  had  gained  such 
an  influence  on  his  fear  or  affection,  that  he  had  no  will  of 
his  own  as  to  his  property,  when  she  told  him  hers.  Whenever 
she  demanded  and  threatened,  he  never  could  resolve  to  refuse 
her. 

Mr,  Mansfield  and  Mr,  Grimivood,  for  defendant : 

That  he  had  an  affection  of  some  sort  for  this  woman  cannot 
be  doubted :  but  that  there  was  anything  criminal  in  it,  is  not 
suggested  either  by  their  bill  or  answer  to  the  cross  bill.    What 
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was  the  foundation  of  their  intimacy  does  not  appear ;  but  there        1789. 
was  nothing  criminal  in  it.  Colmak  t^. 

8ABBEL. 

LoBD  Chancellor: 

I  do  not  understand  it  so.  The  clause  in  the  deed  conveys  [  51  ] 
that  idea  to  my  mind ;  but  not  sufficiently  to  found  a  decision 
upon  it.  But  supposing  it  so,  the  want  of  collateral  allegation 
shall  not  prevent  the  Court  from  looking  into  it.  I  suspect  it  to 
be  so,  but  it  may  be  otherwise ;  and  a  suspicion  is  not  an  autho- 
rity to  go  upon.  He  lived  seventeen  years  afterwards.  She 
certainly  behaved  very  ill ;  they  both  behaved  very  ill ;  but  the 
ill  behaviour  is  not  pointed  to  the  time  of  the  execution  of  the 
deed.  There  is  no  one  article  applicable  to  that ;  and  that  single 
clause  is  not  sufficient  information  to  go  upon.  The  shortest 
way  is  to  dismiss  the  bill.  As  to  the  cross  bill ;  the  deed  now 
comes  to  be  considered  as  a  mere  voluntary  agreement ;  what  can 
they  make  of  it  ? 

For  Plaintiffs  in  the  cross  bill : 

It  is  not  a  mere  voluntary  agreement,  but  a  voluntary  gift  of 
stock,  not  to  take  place  till  after  his  death  ;  and  therefore  they 
are  in  the  same  situation  as  legatees  of  stock.  The  consequence 
is,  that  his  executors  at  his  death  become  trustees  under  this 
voluntary  gift  for  the  persons,  to  whom  it  is  given ;  as  they 
would  have  been,  if  he  had  given  it  by  his  will.  Then  there 
is  a  covenant  in  the  deed,  which  creates  a  debt ;  and  the  party 
comes  to  be  paid  out  of  the  assets  as  for  any  other  debt. 
Either  an  action  of  debt  or  covenant  would  lie ;  but  they  come 
into  this  Court  in  the  common  way.  It  is  not  a  case  for  making 
perfect  a  defective  voluntary  agreement;  but  here  is  a  deed 
under  seal  conveying  to  trustees..  It  is  an  equitable  gift  instead 
of  a  legal  one. 

LoBD  Chancellob: 

If  you  have  it  at  law,  there  is  an  end ;  if  not,  the  question  is,        [  52  ] 
whether  you  can  have  a  voluntary  agreement  executed  in  equity. 
The  difficulty  is  to  shew  a  case,  where  any  voluntary  gift  has 
been  executed  in  equity.    You  are  now  upon  a  question,  whether 
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1789.        a  Court  of  Equity  will  Bet  up  a  deed  you  cannot  proceed  upon  at 
CoLMAN  r.    law, 

8ASBEL. 

For  Plaintiffs: 

Villars  v.  Beaumont,  1  Vem.  100 ;  Boughton  v.  Botighton,  1  Atk. 
625 ;  1  Vem.  865  ;  Lechmere  v.  Earl  of  Carlisle,  8  P.  Will.  222. 
Besides  in  the  present  deed  there  is  a  covenant.  In  Williamson 
V.  Codrington,  1  Yes.  Sen.  514,  Lord  Hardwickb  retained  the 
bill,  and  would  not  drive  the  party  to  a  remedy  at  law.  The 
single  question  is,  whether  a  voluntary  assignment  by  deed  of 
stock  is  not  sufficient  to  pass  that  stock  as  against  volunteers  ; 
or  in  other  words,  whether  a  man  may  not,  reserving,  as  he  in- 
tended to  do,  the  stock,  and  receiving  the  dividends  during  his 
life,  make  a  final  gift  of  it  to  take  place  after  his  death  by  deed, 
as  well  as  by  will ;  so  as  to  lay  an  obligation  upon  his  executors, 
as  if  he  left  it  as  a  legacy. 

Lord  Chancellor: 

[  54  ]  If  you  can  bring  "an  action,  you  may.    The  covenant  seems  to 

be  but  in  aid  of  the  form  of  the  transfer.  The  only  case  coming 
near  it  is  that  in  Yesey,  but  it  is  not  so  clear  a  case,  that  a  Court 
of  Equity  will  take  it  out  of  the  hands  of  a  jury.  Where  a  deed 
is  not  sufficient  in  truth  to  pass  the  estate  out  of  the  hands  of 
the  conveyer,  but  the  party  must  come  into  equity,  the  Court 
has  never  yet  executed  a  voluntary  agreement.  To  do  so  would 
be  to  make  him,  who  does  not  sufficiently  convey,  and  his  exe- 
cutors after  his  death,  trustees  for  the  person,  to  whom  he  has 
so  defectively  conveyed ;  and  there  is  no  case,  where  a  Court  of 
Equity  has  ever  done  that.  Whenever  you  come  into  Equity  to 
raise  an  interest  by  way  of  trust,  you  must  have  a  valuable  or  at 
least  a  meritorious  consideration.    Nothing  less  will  do. 

For  Plaintiffs  in  cross  bill : 

One  of  the  executors,  who  disputes  this  deed,  is  himself  a  sub- 
scribing witness. 

Lord  Chancellor: 
[  55  ]  Perhaps  he  was  called  in  to  execute  it  without  knowing  the 

contents ;  that  is  the  best  excuse  he  can  make. 
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Upon  application  for  costs  to  the  trustee  in  the  deed ;  i789. 

_  ^  COLMAN  r. 

Lord  Chancellor:  Sabbkl. 

I  shall  not  give  him  his  costs.  Let  those,  who  manufactured  [  65  ] 
the  deed,  give  them  to  him.  It  is  impossible  for  me  to  give  costs 
in  such  a  case  as  this.  Every  one,  who  hears  this  case,  though  it 
does  not  amount  to  duress,  knows,  that  it  is  not  meritorious. 
Even  if  you  recovered  upon  this  deed,  I  would  not  give  costs  to 
anyone  claiming  imder  a  contract,  such  as  it  is. 


GRIFFITHS  V.   SMITH.  i79o. 

(1  Vesey  Jr.  97-98.)  ^""S^^' 

Legacy  payable  at  twenty-one,  with.  proviBO  to  go  over,  if  legatee      ?qw  l  C^' 
should  at  any  time  become  seised  of  the  real  estate,  to  which  he  was  ' 

entitled  in  remainder  after  an  estate  tail  limited  upon  an  estate  for  life 
subsisting,  when  he  became  twenty-one. 

Even  supposing  there  is  a  contingency  left,  he  must  have  the  legacy 
at  twenty-one;  but  it  may  be  disputed  afterwards  upon  the  happening 
of  the  contingency. 

Thomas  Lloyd,  29th  July,  1772,  devised  all  his  real  estate  to 
his  mother  for  life ;  remainder  to  trustees  to  preserve  contingent 
remainders ;  remainder  to  his  nephew  Thomas  Griffiths  for  life, 
remainder  to  his  first  and  every  other  son  in  tail ;  remainder  to 
his  nephew  John  Griffiths  in  the  same  manner ;  remainder  to 
his  niece  Sarah  Griffiths  in  the  same  manner.  His  personal  to 
the  amount  of  4,7002.  he  gave  in  trust  to  pay  the  interest  to  his 
mother  for  her  life ;  and  after  her  death  to  pay  2,000!.  to  his 
nephew  John  Griffiths ;  and  2,000Z.  to  his  niece  Sarah  Griffiths ; 
to  be  paid  to  each  respectively  in  case  of  the  mother's  death 
upon  attaining  the  age  of  twenty-one.  Then  came  a  proviso,  that 
if  John  or  Sarah  should  ''at  any  time"  become  seised  and 
possessed  of  his  real  estate;  the  legacy  of  such  person  so 
becoming  seised  should  go  to  the  younger  children  of  Sarah. 
The  testator  died  ;  the  mother  also  died ;  by  whose  death  the 
elder  nephew  Thomas  Griffiths  was  tenant  for  life,  remainder  to 
his  issue  in  tail.    The  legatees  John  and  Sarah,  being  of  age, 
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1790.        brought  the  bill  against  the  trustees,  to  whom  the  executors  had 

Obiffiths  v.  P^^d  over  the  personal,  to  have  their  legacies  paid. 
Smith. 

Solicitor-General,  for  plaintiffs : 

The  question  arising  upon  this  proviso  is,  whether  notwith- 
standing plaintiffs  have  attained  their  age,  and  though  at  the 
death  of  the  mother  neither  of  them  was  entitled  to  the  real 
estate,  they  are  entitled  to  have  their  legacies  absolutely;  or 
whether  they  are  to  remain  subject  to  the  contingency,  that  if 
either  of  them  should  ever  at  any  future  time  by  failure  of  issue 
of  the  elder  brother  become  entitled  to  the  real,  the  legacy  of 
such  person  must  be  refunded.  The  meaning  is,  that  if  they 
are  twenty-one  at  the  death  of  the  mother,  at  which  time  their 
respective  legacies  became  payable,  not  being  then  possessed  of 
the  real,  to  which  the  elder  brother  or  his  issue  can  be  entitled 
to  them,  before  some  of  the  issue  suffer  a  recovery  to  defeat  the 
contingencies. 

Lord  Chancellor  : 

[  98  ]  Suppose  there  is  a  contingency  left,  plaintiffs  must  have  the 

money ;  for  I  cannot  keep  it  in  Court  all  that  time  to  wait  the 
event.  I  am  rather  of  opinion  at  present,  that  if  the  elder 
brother  was  to  die  without  issue  in  the  life  of  one  of  these 
legatees,  the  younger  children,  to  whom  the  legacy  is  given  over, 
would  be  entitled  to  it :  but  I  apprehend,  I  must  now  give  these 
legacies  to  the  plaintiffs.  When  the  contingency  arises,  it  will 
come  to  be  disputed,  if  it  ever  should  arise ;  but  nan  constat  now, 
that  it  ever  will. 


1790.  WARING  V.  CTJNLIFFE. 

^!:!i^-  (1  Vesey  Jr.  99.) 

LOW  L  cf"  Interest  upon  interest  not  given. 

SolicitoT'Oenercd  applied  for  interest  upon  interest. 

Lord  Chancellor  : 
[  99  ]  My  opinion  is  in  favour  of  interest  upon  interest ;  because  I 
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do  not  see  any  reason,  if  a  man  does  not  pay  interest,  when        1790. 
be  ought,  why  he  should  not  pay  interest  for  that  also.    But  I    wari7o  «. 
have  found  the  Court  in  a  constant  habit  of  thinking  the  con-     Cunuffb. 
trary ;  and  I  must  overturn  all  the  proceedings  of  the  Court  if  I 
give  it. 


O'KEILY,    Ex    PARTE.  /790 

'  April  H. 

(1  Vesey  Jr.  112—114.)  ^ 

LOBD  Thuin 
Not  sufficient  for  the  party  applying  for  a  patent  merely  to  answer      i^qw,  L.C. 

objections ;  bnt  he  must  lay  a  proper  case.  Upon  such  application  the 
Court  will  take  care  that  the  King  is  not  deceived,  nor  his  object 
disappointed;  and  will  represent  the  whole  to  the  King;  but  will  not 
decide  upon  the  merits  of  the  yarious  claimants. 

Court  will  not  sign  a  patent,  which  does  not  put  the  parties  under 
some  control ;  though  there  is  no  caveat. 

The  Italian  Opera  House  in  the  Haymarket  having  been 
consumed  by  fire  in  June,  1789,  a  patent  for  thirty-one  years 
was  granted  to  the  petitioner  to  enable  him  to  build  a  new  house 
upon  the  site  of  Leicester  House  in  Leicester  Square,  for  the 
representation  of  Italian  Operas ;  which  premises  he  accordingly 
purchased  for  that  purpose.  He  had  no  concern  in  the  old 
house.  Several  caveats  were  entered  against  sealing  the  patent ; 
one  by  Sir  John  Gallini,  who  had  a  share  in  the  old  house,  was 
an  incumbrancer  upon  it  to  a  considerable  amount,  and  had 
been  manager :  another  by  Mr.  Taylor,  who  began  to  rebuild  the 
old  house,  claiming  as  assignee  of  the  remainder  of  a  term  of 
twenty-one  years,  of  which  thirteen  and  a  half  remained 
unexpired,  for  which  term  the  premises  in  the  Haymarket  had 
been  let  to  Mr.  Brooke  by  Mr.  Yanbrugh,  tenant  under  the  Grown. 
In  this  all  the  other  creditors,  except  Yanbrugh,  joined.  There 
were  two  more  caveats  by  the  patentees  of  the  Theatres  Boyal  in 
Covent  Garden  and  Drury  Lane.  The  petition  was  for  the 
application  of  the  Great  Seal  to  the  patent. 

Mr.  Mansfield  and  Mr.  Lloyd  for  the  petition  wished  to  hear 
the  objections  to  it ;  conceiving  it  to  be  a  rule,  that,  where  a 
person  applies  for  a  patent,  there  is  no  necessity,  that  he  should 
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1790.        state  a  case  in  support  of  it ;  but  that  it  is  sufficient  to  answer 
o^rbily,     the  objections,  which  may  be  made  to  it. 

Ex  parte. 

Lord  Chancellor  : 

[  lis  ]  I  never  heard  of  such  a  rule.    Persons  applying  for  a  patent 

must  make  out  a  proper  case  for  it ;  and  I  must  know,  what  the 
purpose  of  the  patent  is.  Suppose  it  was  to  give  authority  to 
the  King's  servants,  as  they  style  themselves,  to  exhibit  any 
thing  without  check  or  control ;  and  that  there  could  be  no 
remedy  but  by  scire  facias  for  the  abuse  of  it :  it  is  not  proper 
that  any  public  exhibition  should  be  established  by  the  King's 
assent  in  this  manner.  I  think,  the  person  applying  should  lay 
a  case  before  me.  If  it  is  to  be  under  no  control,  they  may 
represent  libels  and  indecent  things.  Many  very  indecent  things 
have  been  lately  represented  on  the  stage  here,  of  which  foreign 
Courts  have  complained  with  great  justice.  It  is  very  improper, 
that  public  exhibitions  should  be  permitted  here,  which  place 
foreign  Courts  and  their  transactions  in  a  ridiculous  light.  I 
would  not  sign  a  patent,  which  did  not  put  the  parties  imder 
some  control,  even  though  there  should  be  no  caveat  against  it. 


For  the  petition  it  was  then  said,  that  the  petitioner  had 
purchased  the  premises  at  a  great  expense ;  and  applied  for  a 
patent,  and  after  such  an  expense  a  licence  from  year  to  year 
would  be  too  precarious  a  tenure  :  that  he  was  supported  by  the 
first  people  in  the  kingdom ;  and  that  the  lease  of  the  ground  in 
the  Haymarket  would  expire  in  thirteen  years  and  a  few  months. 
But  the  counsel  for  the  petition  offered  to  file  affidavits,  if  the 
Court  should  think  it  necessary;  and  complained,  that  the 
affidavits  on  the  other  side  were  filed  a  very  short  time  before 
the  petition  came  on. 

Lord  Chancellor  : 

[  114  ]  You  do  not  mean,  I  suppose  to  leave  your  case  there.    Upon 

the  other  side,  I  suppose,  it  will  be  argued  (and  that  will  be  the 
best  way  of  arguing  it)  that  the  parties  have  been  at  a  great 
expense  upon  the  strength  of  a  licence  from  year  to  year ;  and  it 
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would  be  a  great  hardship  upon  these  people,  who,  induced  by 
their  reliance  upon  that,  have  laid  out  their  property,  and  have 
lost  it  by  accident.  The  only  pretence  for  it  is  to  give  the  public 
better  accommodation,  than  they  had  before,  and  better  than 
can  be  expected,  after  what  has  happened  to  the  old  house.  It 
is  like  what  was  attempted  in  Parliament  lately,  and  was  near 
succeeding,  about  a  new  Play-house.  The  King  may,  if  he 
pleases,  grant  licences  to  twenty  new  Play-houses;  and  may 
give  liberty  to  erect  them  in  Covent-garden  and  Drury-lane  close 
to  those,  which  are  established  ;  but  would  it  be  right  to  do  so  ? 
It  would  be  a  hardship  on  the  parties  concerned  in  the  other 
houses,  who  engaged  their  property  upon  a  reliance,  that  nothing 
of  that  kind  should  be  done.  I  have  a  general  idea,  that  it  is 
like  setting  up  a  market  near  another  market ;  and,  that  the 
principle  of  that  case  applies  to  this.  It  would  be  essential  to 
the  complaint  in  that  case,  that  the  old  market  was  competent 
to  the  accommodation  of  the  public,  because  otherwise  they 
could  have  no  right  to  complain :  so  here  the  old  proprietors 
must  be  able  to  keep  it  up  in  a  proper  manner.  This  is  more 
like  a  tenant-right.  But  if  the  Crown  grants  a  patent,  and 
induces  people  by  that  to  lay  out  a  great  fund,  it  would  be  very 
wrong  to  grant  a  rival  patent  wantonly.  The  accommodation  of 
the  public  is  the  principal  thing  to  be  considered.  The  circum- 
stance of  the  lease  having  only  thirteen  years  to  run  will  be 
material,  when  it  comes  to  be  argued.  But  the  petitioner  must 
not  be  surprised ;  therefore  let  it  stand  over,  that  the  petitioner 
may  make  a  proper  case,  and  file  affidavits  in  support  of  it. 


1790. 

O'Rkily, 
£x  parte. 


JACKSON,  Ex  PARTE. 

(1  Vesey  Jr.  131—132.) 

A  sole  trader  indebted  by  bond  took  in  a  nominal  partner,  but 
without  fraud:  two  years  citer  the  partnership  failed:  that  separate 
debt  not  permitted  to  be  proved  under  the  joint  commission,  unless 
something,  as  payment  of  interest  by  both,  to  make  the  partnership 
liable;  for  which  very  little  would  be  sufficient. 

Wbldon  a  trader  died  indebted  to  Jackson,  leaving  all  his 
personal  property  to  his  widow.     After  his  death  the  widow 


1790. 
April  20. 

Lord  Thur- 
LOW,  L.C. 
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1790.  carried  on  the  trade,  and,  having  borrowed  another  sum  from 
Jackson,  Jackson,  in  1787  gave  him  a  bond  for  the  whole.  Afterwards 
Bx  parte,  gjj^  ^^^^  -^^^  ^jj^  trade  her  son,  being  a  minor,  and  her  nephew 
Weldon  Gordon,  who  before  was  her  servant.  The  new  partners 
did  not  bring  any  property  into  the  trade ;  nor  were  they  to  have 
any  of  the  profits  nor  bear  any  loss ;  but  the  nephew  received 
wages  as  before.  The  partnership  lasted  almost  two  years,  till 
in  December,  1789,  a  commission  of  bankruptcy  issued  against 
the  widow  and  nephew,  but  not  against  the  son.  The  petition 
was,  that  Jackson  might  be  at  liberty  to  prove  his  debt  and 
receive  dividends  under  the  joint  commission ;  the  commissioners 
having  refused  to  allow  him, 

Mr.  Mansfield,  for  the  petition : 

The  partnership  was  merely  nominal ;  the  nephew  receiving 
wages  just  as  before ;  so  that  she  remained  a  sole  trader ;  and 
the  debt  arose  on  her  bond  only.  There  is  no  separate  estate 
from  the  nature  of  the  case. 

Mr.  Mitford,  for  the  assignees  : 

We  admit  these  facts ;  the  difficulty  is  to  admit  the  petitioner 
as  a  creditor  upon  the  joint  estate ;  who  is  clearly  a  separate 
creditor  from  the  instrument  he  took  as  a  security. 

Lord  Chancellor: 

[  131  ]  They  have  dealt  ostensibly  as  partners  a  great  while.    I  am 

afraid  of  breaking  in  upon  the  principle.  The  petitioner  ought 
to  have  taken  care,  when  he  saw  them  going  into  this  partnership. 
All  the  creditors  must  have  brought  actions  against  the  partners. 
It  is  a  hard  case ;  and,  if  it  had  been  sudden,  would  have  been 
excessively  so.  But  here  two  years  have  elapsed  since  the 
partnership  ;  besides,  I  do  not  know  that  he  was  ignorant  of  it : 
indeed  there  is  no  pretence  for  saying,  that  he  was.  The  nephew 
has  been  liable  to  the  debts  of  the  trade;  so  that,  if  any 
accident  had  given  him  a  fortune,  he  must  have  paid  those  debts. 
I  cannot  upon  a  sudden  draw  a  satisfactory  line,  which,  I  am 
afraid,  would  be  arbitrary,  and  shake  the  principle.  I  cannot 
apply  it  to  this  particular  case ;  but  must  direct,  that  all  the 
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creditors  may  come  upon  the  widow  only.  I  cannot  invent  a  1790. 
good  principle  to  decide  it.  There  are  ostensibly  joint  effects,  jackson, 
It  was  intended  probably  to  transfer  the  trade  to  the  nephew  and  ^*  P*^^®- 
son,  when  the  latter  should  be  of  age,  and  capable  of  managing 
it.  I  do  not  see  any  ground  of  fraud.  I  must  take  it,  that  his 
skill,  and  diligence  in  the  trade  were  looked  upon  as  an  equivalent 
for  making  him  a  partner.  In  order  to  do  this  I  must  declare 
this  man  no  trader,  and  consequently  no  bankrupt;  that  the 
trade  was  carried  on  by  the  widow  alone,  and  that  he  had 
nothing  to  do  with  it ;  for  while  I  keep  up  the  joint  commission, 
I  cannot  grant  this  application  ;  and  know  no  other  way,  than 
by  saying  the  nephew  was  only  a  servant  and  consequently  no 
trader.  If  I  can  come  at  it  in  any  manner,  I  will.  For  that 
reason  I  asked,  if  any  interest  had  been  paid  upon  that  bond  by 
both :  for  if  so,  I  should  have  considered  it  as  adopting  the  debt, 
and  making  the  partnership  liable  to  it.  Then  I  could  do  it 
consistently  with  the  principle.  If  they  have  in  any  way  con- 
sidered the  debt  as  a  joint  debt,  I  will  understand  it  so,  as  it 
ought  to  be ;  for  if  one  man  having  debts,  takes  another  into 
partnership  with  him,  a  very  little  matter  respecting  those  debts 
will  make  both  liable.  Let  it  stand  over  to  see,  if  you  can  fasten 
it  in  any  way  upon  both,  which  I  should  be  glad  to  do. 


HOCKLEY  V.  MAWBEY.  1790. 

(1  Vesey  Jr.  143—152.)  MayJ2. 

Testator  gave  a  legacy  to  his  son,  an  estate  in  fee  to  a  nephew ;  then      ^ow  ^L  C*'" 
several  parts  of  his  freehold  estate,  and  a  future  purchase  of  freehold,  ' 

to  be  made  with  part  of  his  personal  property,  and  all  his  leasehold, 
to  his  -wife  for  life,  then  to  his  son  and  his  issue  lawfully  begotten,  or 
to  be  begotten,  to  be  divided  among  them,  as  he  should  think  lit :  if  he 
die  without  issue,  all  as  well  present  freehold,  and  leasehold,  as  the 
estates  to  be  purchased,  to  be  sold ;  the  produce  to  go  over.  No  part 
of  his  present  freehold  and  leasehold,  or  the  estates  to  be  purchased,  to 
be  sold  during  life  of  wife  and  son.  All  the  rest,  residue,  and 
remainder  of  his  property  and  effects  whatsoever  and  wheresoever, 
after  paying  debts,  &c.,  to  the  wife.  The  son  is  tenant  for  life :  and 
the  devise  over  is  good ;  but  estates  not  mentioned  do  not  pass  by  it. 

John  Bussel  by  will  gave  a  legacy  of  1,000Z.  to  his  son 
Bichard  Bussel,  and  an  estate  in  fee  to  a  nephew;   and  then 
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1790.  directed  his  executrix  to  lay  out  2,000Z.  of  his  personal  property  in 
HocKLKY  r.  *^®  purchase  of  freehold  estates  within  twelve  months  after  his 
mawbby.  death.  Those  estates  to  be  purchased,  four  messuages  in  Johnson's 
Court,  Fleet  Street,  some  others  in  Bermondsey,  and  the  reversion 
of  others  elsewhere,  (describing  them  all)  and  all  his  leasehold 
estates,  he  gave  his  wife  Bebecca  Bussel  for  life  ;  and  from  and 
immediately  after  her  decease  to  his  son  Bichard  Bussel  and  his 
issue  lawfully  begotten,  or  to  be  begotten,  to  be  divided  among 
them  as  he  should  think  fit ;  and  in  case  he  should  die  without 
issue,  he  directed,  that  all,  as  well  his  present  freehold  and 
leasehold  as  the  estates  directed  to  be  purchased,  should  be  sold ; 
and  the  money,  arising  from  the  sale,  should  be  divided  among 
the  children  of  his  brother  Bussel,  and  of  his  sisters  Willis  and 
Parkes,  equally,  share  and  share  alike.  There  was  a  subsequent 
direction,  that  no  part  either  of  his  present  freehold  and  lease- 
hold, or  of  the  estates,  so  directed  to  be  purchased,  should  be 
sold  during  the  lives  of  his  wife  and  son.  All  the  rest,  residue, 
and  remainder  of  his  property  and  effects  whatsoever  and  where^ 
soever,  after  payment  of  debts,  legacies,  and  funeral  expenses,  he 
gave  to  his  wife  for  her  own  use  and  benefit  for  ever;  and 
appointed  her  his  sole  executrix.  The  wife  enjoyed  under  the 
will  for  her  life ;  and  after  her  death  the  son  enjoyed  for  his  life, 
and  died  without  leaving  issue.  The  will  was  established  by  a 
decree.  The  Master  reported,  that  the  testator  left  other  estates, 
besides  those  specifically  mentioned  in  the  will ;  and  that  the 
sum  of  2,000Z.  had  not  been  laid  out,  as  directed  by  the  will. 
The  cause  came  on  upon  the  report  for  farther  directions.  The 
questions  were,  first :  whether  Bichard  Bussel  the  son  took  an 
estate  tail  or  for  life  under  this  will:  secondly,  whether  the 
estates,  not  specifically  mentioned,  would  go  to  the  residuary 
legatee  ;  or  whether  they  would  be  carried  by  the  word  "present " 
in  the  devise  over :'  thirdly,  whether  that  executory  devise,  there 
being  no  preceding  estate  to  support  the  limitation  over  of  the 
estates,  not  mentioned  before,  as  a  contingent  remainder,  and 
the  limitation  over  of  the  personal,  were  not  too  remote  ;  being 
limited  after  a  general  dying  without  issue. 

Mr.  Mansfield  and  Mr.  Mitford  for  plaintiffs  the  children  of 


Mawbkt. 
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the  testator's  brother  and  sisters,  and  other  parties  in  the        1790. 

same  interest :  Hocklkt  r. 

The  words  "dying  without  issue"  cannot  prejudice  these 
parties ;  but  must  be  restrained  to  dying  without  issue  at  his 
death ;  though  he  has  not  used  those  restrictive  words.  From 
those  he  has  used,  it  appears,  he  meant  this  to  take  place  after 
the  death  of  his  son  :  but  to  put  it  out  of  doubt  he  afterwards 
directs,  that  there  shall  be  no  sale  till  after  the  death  of  his  wife 
and  son.  So  upon  the  whole  it  is  simply  a  devise  to  the  wife  for 
life,  to  the  son  for  life ;  if  he  had  children,  then  they  were  to 
take  it,  as  he  should  direct ;  or  equally,  if  no  direction  ;  and,  if 
no  children,  to  these  nephews  and  nieces.  As  to  the  word 
"  present,"  though  the  testator  omitted  by  chance  to  dispose  of 
certain  other  estates,  yet,  unless  there  is  something  to  restrain 
that  word  to  the  particular  estates  before  mentioned,  it  will 
include  all,  of  which  he  was  seised  at  his  death ;  and  if  so,  these 
nephews  and  nieces  are  entitled  to  the  produce  of  them  according 
to  the  directions  of  the  will. 

Mr.  Lloyd  for  Mary  Bussel,  a  defendant  in  the  same  interest 
with  plaintiffs : 

The  limitation  of  the  2,000Z.  is  clear ;  also  that  of  the  freehold 
estates,  as  no  recovery  was  suffered.  As  to  the  leasehold,  he 
could  not,  if  it  had  been  freehold,  have  taken  an  estate  tail. 
When  a  testator  gives  an  estate  to  a  person  and  his  issue  lawfully 
begotton,  or  to  be  begotten,  to  be  divided  equally  among  them, 
or  as  devisee  thinks  fit,  nothing  can  be  more  contrary  to  the 
intention  than  to  suppose  him  to  take  an  estate  tail ;  for  the 
consequence  of  that  would  be,  that  the  eldest  son  would  take  the 
whole  from  him  by  descent:  but  he  certainly  must  have 
intended  from  the  words  "  to  be  divided,  &c."  that  two  or  more 
should  take. 

Solidtor-Oeneral  and  Mr.  Selwyn  for  the  devise  and  executors 
of  Bichard  Bussel,  and  a  grantee  of  the  wife,  defendants : 
The  son  was  entitled  as  heir-at-law  to  the  wife,  to  whom  every- 
thing, not  particularly  mentioned,  passed  by  the  residuary  clause. 
The  word  "present "  meant  not  those  estates,  of  which  he  was 
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1790.  in  possession  at  the  time  of  making  the  will,  as  contradistin- 
HocKLEY  r.  guished  from  that,  directed  to  be  purchased ;  but  only  those, 
Mawbby.  devised  to  the  wife  for  life,  remainder  to  the  son.  The  direction, 
that  there  should  be  no  sale,  confirms  that  construction :  for  the 
estates  not  mentioned  were  not  comprised  in  the  wife's  life 
estate ;  if  so,  they  passed  to  her  by  the  residuary  clause  ;  and  it 
is  very  odd,  that  he  should  give  that  direction  about  them,  if  he 
meant  to  exclude  them  :  and  the  word  ''present  "  cannot  have 
a  greater  extent  in  one  part  of  the  will  than  another. 

Mr.  Partridge  and  Mr.  Graham,  for  the  heir-at-law. 
Reply.* 

Lord  Chancelloe  : 

r  149 1  The  question  upon  the  first  part  of  the  will,  abstracted  from 

the  other  question  upon  the  construction  of  the  word  "present," 
which  I  will  consider  afterwards,  is,  what  estate  the  son  took  in 
those  enumerated  articles.  It  is  clear  to  me,  that  testator  in- 
tended, and,  I  think,  has  pretty  plainly  expressed,  a  contingency 
with  a  double  aspect ;  in  one  case  to  the  children  of  the  son  ;  in 
the  other  to  the  other  persons  pointed  out ;  to  the  children  of  the 
son  in  one  way ;  to  the  other  parties  in  another ;  viz.  by  settling 
it  so  as  to  distribute  it  among  the  great  number  of  persons,  who 
might  come  within  that  description.  The  limitation  to  the  son 
and  his  issue  would  be  an  estate  tail ;  and  perhaps  the  aptest 
way  of  describing  an  estate  tail  according  to  the  statute  :  but  it 
is  clear,  he  did  not  intend  it  to  go  to  them  as  heirs  in  tail ;  for 
he  meant,  they  should  take  distributively,  and  according  to  pro- 
portions, to  be  fixed  by  the  son.  It  has  often  been  decided  in 
other  cases  besides  those  mentioned  at  the  bar,  that,  where  there 
is  a  gift  in  that  way,  the  parties  must  take  as  purchasers  ;  for 
there  is  no  other  way  for  them  take.  The  immediate  consequence 
of  that  is,  that  Richard  Russel  the  son  could  only  take  for  life, 
and  the  consequence  of  that  is,  that  this  is  a  gift  to  the  wife  for 
life,  then  to  the  son  for  life  ;  and  after  to  his  issue  in  such  dis- 
tributive shares,  as  he  should  appoint.    It  is  then  said,  that  this 

*  The  Lord  Chancellor  desired  the      point  upon  the  construction  of  the 
coimsel  to   confine  himself   to  the      word  **  present.*' 


BCawbet. 
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may  be  interpreted  to  be  a  gift  to  the  son  in  tail  with  a  power        1790. 
annexed  to  raise  a  future  use  upon  it  of  the  description  men-    hogklet  v. 
tioned.    As  to  that  I  apprehend,  that,  in  case  there  had  been 
children  of  the  son,  it  was  not  intended  to  be  left  in  his  power  to 
determine,  whether  he  should  or  should  not  consider  it  as  his 
own,  and  raise  a  future  use,  if  he  pleased ;   but  the  disposition 
gave  an  interest  to  his  children ;  and  a  title  to  insist  upon  an 
estate  in  the  premises  so  given  at  all  events  :  and  then  the  son 
has  no  authority  but  as  to  the  proportions,  in  which  they  were  to 
take ;  but  not  to  choose,  whether  anything  should  be  given  to 
them  or  not.    Then  the  effect  is  like  all  other  gifts  to  persons  in 
remainder  capable  of  being  divided ;  but  if  not,  equally :  and 
that  is  the  necessary  consequence  of  the  supposition,  I  mentioned 
before,  that  he  intended  to  vest  an  interest  in  the  children  of  his 
son  independently  of  the  son,  except  as  to  the  proportions ;  and 
that  even  so,  as  that  they  should  not  be  illusory.    It  was  ob- 
served, that  the  word  "  issue  "  would  extend  to  grand-children*  or 
any  other  degree  of  kindred,  however  remote.    I  think,  it  would 
be  so ;  but  only  in  this  point  of  view ;  as  a  description  of  the 
objects,  among  whom  the  power  of  the  son  was  to  obtain,  to 
make  such  partition  as  he  should  think  fit ;  and  whosoever  they 
were,  they  must  be  in  existence  during  the  life  of  the  son ;  and 
he  must  have  made  it  during  his  life ;  if  so,  it  is  of  no  conse- 
quence, how  they  were  described  ;  for,  if  it  vested  in  them,  it  is 
of  no  consequence  to  say,  they  were  not  the  immediate  descen- 
dants of  the  son.    It  is  an  estate  devised  upon  two  alternative 
contingencies;  one,  that  there  were  objects  capable  of  taking 
under  the  first  limitation ;  another,  that  there  were  none  such, 
but  that  there  were  objects  capable  of  taking  under  the  second. 
As  to  its  being  an  estate  tail  by  implication,  it  is  contrary  to 
reason  and  to  common  sense  to  impute  that  intention  to  him,  if 
only  arising  from  his  not  having  made  a  special  devise  of  the 
estate  in  that  form.    The  estate  he  was  directing  to  be  sold,  and 
the  estate  supposed  to  be  given  to  the  son  in  tail,  were  the  same ; 
and  if  so  given,  it  could  not  be  sold  by  this  power ;  and  does  not 
come  within  the  range  of  what  he  had  before  directed.    It  is 
plain  therefore,  he  did  not  intend  an  estate  tail ;  and  I  am  clear 

*  3  Term  Bep.  K  B.  372. 
B.B. — ^VOL.  I.  H 
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1790.  upon  that  point.  The  next  question  is,  as  to  what  the  extent  of 
Hockley  V.  this  devise  shall  be.  He  had  given  some  part  in  fee,  others  for 
life,  but  more  particularly  one,  not  then  in  existence,  but  to  be 
purchased  with  2,000Z.  of  his  personal.  To  give  the  natural 
sense  to  the  word  "  present  "  it  means  no  more,  than  an  opposi- 
tion to  what  was  to  be  bought ;  those  were  the  two  objects,  that 
were  to  be  described  by  the  words  "  present,"  and  "  what  was  to 
be  afterwards  purchased."  But  it  is  ccmtended,  that  the  word  is 
capable  of  a  more  extensive  sense.  Certainly  in  the  obvious  in- 
terpretation to  be  given  to  it,  if  found  in  a  will,  and  there  is 
nothing  else  to  control  it,  it  would  be  extended  to  all,  he 
had ;  that  is,  all  he  could  devise.  But  the  word  has  received  a 
different  construction  from  the  context  upon  the  whole,  and  also 
from  the  observations  made  at  the  bar,  that  there  were  other 
estates,  to  which  it  would  apply,  if  meant  in  its  most  extensive 
sense ;  but  which  he  could  not  intend  to  comprehend  in  it ;  and 
therefore  it  must  be  construed  so  as  to  prevent  its  application  in 
that  manner.  If  it  was  a  phrase  of  force  sufficient  to  carry  along 
with  it  such  a  positive  signification,  as  could  not  be  changed,  that 
could  not  be  done :  but  it  is  not  a  phrase  of  that  force.  He  has 
used  it  in  two  different  parts  of  the  will ;  in  both  it  must  mean 
the  same  thing.  He  has  directed  a  sale  after  settling  the  actual 
and  expected  uses,  to  which  he  had  destined  the  property.  He 
says,  **  my  present  freehold  as  well  as  that  to  be  purchased  shall 
be  sold  "  upon  such  events :  and  when  he  had  directed  it  to  be 
sold  upon  those  events,  it  was  not  necessary  to  put  in  that  direc- 
tion, that  it  should  not  be  sold  except  upon  those  events :  but 
that  was  as  a  corollary  in  his  mind.  The  true  sense  of  the  word 
is,  the  estates  he  had  enumerated,  as  put  in  contrast  with  what 
he  had  directed  to  be  purchased.  It  is  said  to  be  strange  to  give 
part,  and  particularly  an  estate  to  be  purchased  afterwards  with 
part  of  the  personal  property,  to  the  wife  for  life ;  and  then  all 
the  rest  to  her  absolutely  in  fee :  but  there  is  nothing  in  that  so 
repugnant  to  the  general  meaning  of  this  will  as  to  reason  upon 
it :  for  it  was  necessary  to  limit  her  estate,  if  he  intended  to  give 
it  over  to  any  other  person.  This  construction  is  aided  by  the 
last  clause ;  for  though  a  residuary  clause  cannot  be  carried  so 
high  as  to  determine,  that  it  was  absolutely  in  his  intention,  that 
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there  should  be  something  to  satisfy  it ;  yet  in  the  context  of  a  1790. 
will  it  is  a  mark  of  intention.  The  residue  is  given  very  generally  hocklky  r. 
by  the  words  "whatsoever  and  wheresoever; "  which  shews,  he 
meant  real  as  well  as  personal  property.  But  he  has  gone 
farther  by  using  the  word  "  effects.*'  He  relates  as  well  to  the 
situation  as  to  the  quality  and  kind  of  the  property ;  and  it  is 
impossible  to  reject  those  words,  so  as  to  say  that  it  was  not  in 
his  contemplation,  that  there  were  other  estates,  which  might  be 
so  disposed  of.  Those  must  be  considered  as  disposed  of  by  the 
residuary  clause ;  and  the  rest  must  be  sold,  and  divided  among 
these  children. 


LODGE  AND  FENDAL,  Bankeupts.     (Ex  paete  i79o. 

.  .  -  June  12. 

Assignees  op.)*  — 

(lVeaeyJr.l6e-168.)  '^2?^,'^^ 

Creditors  of  a  parizierahip,  wliich  failed  in  two  years,  allowed  to  come 

upon  the  separate  estate  of  one  partner  in  respect  of  effects  taken  out  of 

the  partnership  by  him  without  the  privity  of  the  other. 
Assignees  imder  separate  commission  cannot  come  upon  joint  estate 

for  a  sum  brought  into  the  partnership  beyond  his  share;  for  creditors 

rely  on  the  ostensible  state  of  the  fund. 

Ik  1765  John  Lodge  sen.,  James  Lodge,  and  John  Lodge  jmi. 
entered  into  partnership  ;  which  continued  till  the  death  of  John 
Lodge  sen.  in  1774.  He  bequeathed  all  his  personal  estate  after 
payment  of  debts  and  legacies  to  the  surviving  partners ;  and 
appointed  them  executors  with  his  wife.  The  surviving  partners 
continued  to  carry  on  the  trade  under  the  same  firm,  and  the  old 
articles  till  1776 ;  when  the  partnership  was  dissolved  by  con- 
sent, without  coming  to  an  account ;  but  by  agreement  between 
them  James  Lodge  was  to  be  liable  to  the  debts.  Upon  the  same 
day  a  new  partnership  commenced  between  James  Lodge  and 
Doctor  Feudal,  who  advanced  12,0002.  to  the  partnership  as  his 
share ;  and  James  Lodge  furnished  an  equivalent  in  articles  of 
trade;  and  had  the  whole  management  of  the  trade;  Feudal 
being  a  physician,  and  utterly  unacquainted  with  it.  Li  March, 
1778,  the  partnership  became  bankrupt.  Before  that  event 
James  Lodge  had  without  the  knowledge  of  the  other  partner 

♦  Read  v.  Bailey  (1877)  3  Ap.  Ca.  W,  103,  47  L.  J.  Ch.  161. 
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1790.        paid  several  of  the  debts  of  the  former  partnerships,  and  private 
LoDGEand    debts  of  his  own,  with  the  property  of  the  last  partnership  to  the 
BanSu^.     amount  of  above  36,000Z.    An  order  was  obtained  by  the  separate 
(Ex  parte     creditors  of  Lodge  to  prove  under  the  joint  conunission.    Under 
application  of  several  creditors  of  the  last  partnership  to  prove 
against  the  separate  estate  of  Lodge  for  the  sum  taken  out  of  the 
partnership  the  Commissioners  admitted  them :    but  upon  the 
petition  of  his  separate  creditors  that  the  proof  might  be  ex- 
punged, the  Lord  Chancellob  thought,  that   considering    the 
nature  of  the  case,  it  was  not  proper  for  the  Commissioners  to 
determine  it ;  but  that  there  ought  to  have  been  a  petition  for 
an  order :  upon  which  a  petition  was  presented  by  the  assignees 
of  the  last  partnership,  that  the  joint  creditors  might  be  admitted 
to  prove  against  the  separate  estate  of  Lodge  in  respect  of  the 
effects  taken  by  him  out  of  the  partnership. 

Solicitor-Oeneral,  for  the  petition : 

A  bill  filed  by  some  of  the  creditors  of  the  old  partnership  to 
have  great  part  of  the  effects  of  the  last  considered  as  the  effects 
of  the  old  partnership,  was  dismissed.  Li  this  case  the  partner- 
ship was  very  short,  only  two  years.  Lodge  had  the  whole 
management;  and  applied  the  partnership  effects  to  purposes 
totally  unconnected  with  it  without  the  privity  of  the  other ;  which 
being  a  fraud,  the  Court  will  allow  the  partnership  to  be  creditors; 
as  in  the  case  of  Fordyce  before  Lord  Bathurst ;  which  was  so 
determined,  because  there  was  no  authority  by  the  other  partner. 

Mr.  HoUist,  contra : 

It  was  the  duty  of  Feudal  to  see  to  the  disposition  of  the  pro- 
perty ;  and  that  the  business  was  carried  on  properly.  It  does 
not  appear,  that  the  separate  estate  of  Lodge  was  benefited  by 
this.  Ex  parte  Parker,  7th  of  August,  1780,  your  Lordship  dis- 
missed a  petition  by  assignees  under  a  separate  commission  to  be 
let  in  as  creditors  under  a  joint  commission  for  a  sum  brought 
into  the  partnership  by  one  partner  beyond  his  share.  Ex  parte 
Burrely  22nd  July,  1788,  1  Cooke's  B.  L.  566,  and  the  other  cases 
there  cited  were  to  the  same  point.  So  Ex  parte  Vere,  before 
your  Lordship. 
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Mr.  Mansfield :  1790. 

In  those  cases  it  was  held,  that  by  the  consent  of  the  party  the    LoDOBand 
separate  property  became  part  of  the  joint  stock.  BaSS^ 

(Ex  parte 
LOBD  ChaNCELLOB:  Assignees  of.) 

Against  the  petition  it  is  argued  from  the  reverse  of  the  case,  [  167  ] 
which  does  not  seem  to  apply.  In  those  cases  of  separate  debts 
offered  to  be  proved  against  the  joint  estate  the  principle  of  the 
rule  I  take  to  be  this :  that  where  one  partner  has  brought  into 
the  joint  estate  a  sum,  the  creditors  rely  upon  the  ostensible  state 
of  the  fund ;  and  give  credit  accordingly.  But  here  in  fraud  of 
the  contract  one  partner  has  taken  out  a  certain  sum.  The  peti- 
tioners state  simply  this,  that  money  has  been  taken  out  of  the 
partnership  stock  by  one  partner  without  the  privity  of  the  other; 
and  the  question  is,  whether  they  shall  go  upon  the  separate  fund 
on  behalf  of  the  joint  creditors,  or  whether  by  means  of  that 
fraud  it  shall  belong  to  his  separate  creditors,  any  more  than  it 
would  have  belonged  to  him.  It  has  certainly  gone  to  increase 
his  separate  estate.  Those  cases  are  not  applicable  in  specie  to 
this  particular  case.  You  have  produced  no  case  upon  an  appli- 
cation of  this  kind. 

For  Petition : 
There  is  a  case  Ex  parte  Drake,  cited  in  Ex  parte  Lanoy  Hunter, 
1  Atk.  225, 1  Cooke's  B.  L.  566,  where  a  partner  had  taken  out 
of  the  partnership  stock  more  money,  than  his  share  amounted 
to ;  and  Lord  Talbot  admitted  the  partnership  creditors  to  come 
upon  the  separate  estate  for  so  much*  But  your  Lordship  has  in 
some  later  cases  expressed  some  doubt  about  the  principle  of  that 
order.  The  case  Ex  parte  Vere  was  decided  as  a  case  of  privity : 
there  was  a  constant  communication  of  the  houses  at  London  and 
Manchester. 

LoBD  Chanobllob  : 

This  comes  within  the  compass  of  two  years.    This  was  cer-       [  168  ] 

tainly  taken  out  of  the  partnership  stock ;  and  it  is  very  difficult 

to  distinguish  this  case  from  that  of  Fordyce.*    I  think,  the 

petitioners  should  be  admitted  to  prove ;  take  Hbo  de  bene  esse. 

*  ExparU  Oust,  1  Cooke's  Bank.  Law,  536,  506,  ed.  7,  531.  ed.  8. 
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CLINTON  V.  HOOPER 

(1  Vesey  Jr.  178—189.) 

1790.  Yl^Q  barred  from  her  right  to  be  exonerated  out  of  tbe  afiseta  of  ber 

Jtme  15.  busband  in  respect  of  money  raised  by  mortgage  of  ber  estate,  and 

^^^^'  received  by  bim,  by  telling  executor,  she  would  not  raise  ber  claim ; 

J(tii^^25^ 27.  j^^  ^^  difference,  wbether  legacies  were  paid  before  or  after.    Parol 

LoBD  TuuB-  evidence  of  ber  declarations  admissible  to  prove,  that  it  was  not  applied 

LOW,  L.C.  ^of  ^0  husband's  use ;  not  to  prove  the  transaction  itself  different  from 

what  it  appears  to  be  by  the  instruments  and  the  other  evidence ;  as 

that  it  was  intended  as  a  gift  to  him. 

Parol  evidence  admissible  to  prove  application  for  benefit  of  the  wife 
or  any  relation  of  hers. 


Mbs.  Clinton  having  by  settlement  a  joint  interest  with  her 
husband  in  freehold  and  copyhold  estates  originally  her  own, 
having  descended  to  her  as  heir  at  law  to  her  brother,  joined  in 
a  mortgage  of  copyhold  by  surrender  to  Deans  in  fee  for  l^SOOZ. 
for  which  sum  the  husband  also  gave  his  bond,  and  in  a  sale  of 
either  of  those  estates  to  the  amount  of  4,0002.  The  husband 
received  the  money,  and  laid  it  out  in  the  purchase  of  real 
estates,  except  1,0002. ;  which  he  applied  in  buying  up  a  dower 
right,  to  which  his  wife's  estates  were  liable.  By  his  will  he 
gave  his  wife  an  annuity  of  602.  a  year  out  of  the  purchased 
estate,  and  some  other  bequests,  to  the  amount  in  all  of  802.  a 
year  according  to  her ;  of  1162.  a  year  according  to  the  executor. 
He  gave  Hooper  a  freehold  estate  for  life;  and,  after  giving 
some  legacies,  made  him  executor  and  residuary  legatee;  and 
charged  his  real  in  aid  of  his  personal  with  all  his  debts  except 
those  due  upon  mortgage.  There  was  but  one  mortgage  debt 
besides  that  to  Deans.  After  the  death  of  testator  his  widow 
paid  interest  upon  the  mortgage  to  Deans  for  two  or  three 
years ;  and  then  brought  a  bill  against  the  executor  and  mort- 
gagee to  have  that  mortgage  satisfied  out  of  the  assets  of  her 
husband. 

Defendant  Hooper  set  up  two  grounds  of  opposition :  first : 
an  agreement  between  the  husband  and  wife,  that  her  estate 
should  continue  liable:  secondly:  supposing  that  agreement 
void,  because  during  coverture,  that  it  was  confirmed  by  her 
when  a  widow.  In  support  of  this  he  read  parol  evidence  to  the 
following  e£Fect. 
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"  It  was  the  intention  of  the  parties  to  sell  the  whole ;  and 
this  part  was  mortgaged  only,  because  a  purchaser  could  not  be 
procured  for  it.  In  a  conversation  with  Wheeler  and  Hooper, 
upon  settling  an  account  with  her  of  arrears  of  her  annuity  under 
the  will,  she  intimated  something  about  this  right ;  they  told  her, 
testator's  estate  was  not  sufficient  for  all :  she  answered,  that 
Harris  had  advised  her  of  this  right ;  but  that  she  did  not  mean 
to  claim  it ;  but  desired,  that  her  cousin  Hooper  would  proceed 
in  paying  the  legacies.  When  they  went  away,  Wheeler  appre- 
hended from  her  conversation  and  manner,  that  everything  was 
settled ;  and  that  she  meant  to  discharge  the  mortgage  herself 
without  making  that  claim.  About  three  months  after  Wheeler 
and  Hooper  being  informed,  that  she  refused  to  pay  any  more 
interest,  went  to  know  her  determination ;  and  Hooper  asking 
her  how  she  could  think  of  making  this  claim,  when  she  knew, 
it  was  agreed  between  her  husband  and  her,  that  this  was  to  be 
paid  out  of  the  estate ;  she  replied,  it  was  true,  it  was  her  agree- 
ment with  her  late  husband,  that  the  estate  should  be  sold  for 
his  benefit ;  but  that  Harris  had  told  her,  she  might  have  this 
satisfaction :  that  she  expected,  that  her  husband  would  have 
left  her  the  estates  purchased  for  life ;  but  however  she  thought 
herself  much  better  off,  with  what  she  had  under  the  will. 
Hooper,  at  the  request  of  plaintiff,  borrowed  money  to  discharge 
the  legacies."  By  the  schedule  to  Hooper's  answer  all,  except 
two  small  legacies,  appeared  to  have  been  paid  previously  to 
these  conversations.  The  executor  denied  assets  sufficient  for  all 
the  purposes  of  the  will,  if  this  charge  should  be  allowed. 

Solicitor 'General^  Mr.  Lloyd,  and  Mr.  Richards,  for  de- 
fendant : 
The  rule  of  this  Court  is,  that  if  the  husband  and  wife  borrow 
money  upon  mortgage  of  the  wife's  estate,  and  nothing  is  said 
about  it,  and  the  husband  takes  the  money,  the  estate  remains 
liable  to  the  mortgagee ;  but  the  wife  has  a  remedy  against  the 
assets  of  the  husband.  The  agreement  need  not  be  in  writing. 
There  have  been  parallel  cases  in  this  Court  between  other  persons, 
as  between  father  and  son.  If  a  father  prevails  upon  a  son  to 
mortgage  his  estate,  the  son  will  have  a  right  to  call  on  the  father 
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to  reimburse  him :  but  if  there  is  any  parol  agreement  to  shew, 
it  was  meant,  the  son's  estate  should  still  continue  debtor,  that 
would  rebut  the  equity.  The  only  ground  then  for  plaintiff  is  her 
incompetency  to  make  an  agreement  to  bind  her,  because  she 
was  married  and  without  any  separate  property ;  for  if  separate, 
this  agreement  would  have  bound  her.  Though  married,  it  was 
at  least  a  sufficient  declaration  of  the  intention  of  the  parties  to 
rebut  the  equity ;  but  if  not,  her  subsequent  acts  were  a  ratifica- 
tion ;  and  a  void  act,  such  as  an  agreement  by  a  married  woman, 
may  be  afterwards  affirmed. 

Mr.  Mansfield^  Mr.  Mitford^  and  Mr.  Stanley ^  for  plaintiff : 

The  question  is,  whether  there  is  anything  altering  the  conmion 
rule  of  this  Court,  that  a  wife,  who  has  subjected  her  estate  for 
her  husband,  shall  have  a  right  to  be  reimbursed  out  of  his  assets. 
That  general  rule  is  not  disputed :  but  it  is  said,  that  in  this  case 
it  is  to  be  taken  as  an  absolute  gift.  There  is  no  trace  of  that  in 
the  instrument. 

Lord  Chancbllor: 

Defendant  goes  upon  her  declaring,  that  her  intention  was  to 
make  her  estate  subject  to  the  money,  and  not  bind  the  husband. 
The  first  question  is  upon  the  same  principle,  that  obtains  between 
principal  and  surety.  A  contract  is  inferred  upon  the  part  of  the 
husband,  which  may  be  rebutted. 

For  Plaintiff: 
There  is  nothing  in  the  will  taking  away  her  right.  To  say, 
he  understood  this  as  a  mortgage  of  his,  and  that  by  not  providing 
for  his  mortgage  debts  he  intended,  his  estate  should  not  be 
charged  with  it,  and  that  if  she  has  any  right,  she  is  taking 
advantage  of  it  to  contradict  this  part  of  the  will,  is  going  too 
far ;  where  he  only  says,  he  gives,  Ac,  to  pay  all  his  bond,  and 
simple  contract,  but  not  his  mortgage  debts. 

Lord  Chancbllor: 
[  178  j  I  do  not  think,  there  is  anything  material  to  that  in  the  will. 

If  there  was,  at  most  it  would  go  to  put  her  to  her  election ;  but 
there  is  nothing  to  raise  it  to  that  height:  it  is  too  general. 


1176] 


CHANCERY— 1  VESBY  Jb.  173-189. 


105 


There  is  no  doubt  of  the  general  rule.  The  question  is  as  to  the 
principle,  and  what  will  be  the  extent  of  it.  In  fact  it  is  no 
more,  than  an  inference  arising  from  the  transaction,  by  which  a 
contract  is  inferred,  that  the  husband  was  to  buy  that  estate,  and 
she  made  her  estate  liable  to  enable  him  to  do  so.  If  that  was 
all,  the  consequence  will  be,  that  parol  evidence  may  be  admitted, 
that  the  wife  agreed,  that  her  estate  should  remain  liable ;  for 
her  estate  was  primd  facie  charged,  and  sufficiently  made  liable 
to  it.  When  it  was  first  opened,  I  thought,  her  right  stood  upon 
a  more  solid  foundation ;  and  I  then  doubted,  and  still  doubt, 
how  far  parol  evidence  can  be  admitted  at  all :  but  those  cases 
cited  for  defendant  shew,  that  Lord  Habdwiceb  thought,  this  was 
the  same  sort  of  case,  as  between  principal  and  surety.  Any 
evidence  of  conversation  between  principal  and  surety  at  the  time 
of  raising  the  money  is  evidence  to  rebut :  and  it  this  is  in  that 
situation,  here  are  strong  conversations;  and,  if  the  witnesses 
are  to  be  believed,  it  is  impossible  not  to  give  way  to  it.  The 
point,  I  am  now  upon,  is  the  admission  of  the  evidence ;  for  if 
the  contract  arises  upon  facts,  and  is  consequently  liable  to  be 
rebutted  by  evidence,  the  evidence  here  is  most  express.  When 
I  first  heard  it,  I  thought,  I  should  not  have  admitted  parol 
evidence.  I  thought  at  first,  the  wife  had  a  right  to  stand  in  the 
place  of  the  creditor ;  but  if  the  rule  is  the  other  way,  it  will 
come  to  be  material  to  consider,  what  the  case  would  be,  if  the 
husband  had  paid  it  off :  for  if  circumstantial  evidence  will  do, 
parol  evidence  will  a  mvlto  wagis. 
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This  cause  came  on  again,  having  been  abated  by  the  death  of 
defendants  Hooper  and  Deans,  and  revived  against  their  repre- 
sentatives. The  question  as  to  the  admissibility  of  the  parol 
evidence  above  mentioned  was  then  fully  argued. 


LoBD  Chanohllob: 

Beceive  the  evidence.  The  equity  does  not  consist  entirely  in 
the  circumstance  of  the  money  being  borrowed,  and  made  the 
debt  of  the  husband ;  but  at  least  in  the  application  also :  so,  if 
the  question  was  as  to  the  application,  that  it  was  for  the  benefit 
of  the  wife,  or  any  relation  of  hers,  it  clearly  must  be  admitted. 
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The  single  question  here  is,  whether  it  can  be  admitted  to  prove, 
that  at  the  time  the  money  was  raised,  it  was  the  intention  of  the 
wife  to  pass  it  to  the  husband  as  a  gift  to  buy  an  estate,  they 
both  wished  to  buy.  It  is  impossible  to  distinguish  the  case  put 
by  the  Solicitor-General,  where  the  money  was  paid  to  the  wife, 
and  afterwards  given  to  the  husband  by  her,  from  the  present ; 
because  that  is  only  evidence  of  the  wife's  intention  to  give  it  to 
him ;  and  the  difference  is  too  slender ;  if  the  Court  was  to  go 
upon  such  slight  differences  there  could  be  no  getting  at  substan- 
tial justice :  therefore  admit  the  evidence. 


For  Plaintiff: 

It  is  very  singular,  that  she  should  say,  she  was  better  off  with 
this  small  interest  under  the  will,  than  with  an  estate  the  pur- 
chase money  of  which  was  7,750i.  How  could  she  make  such  a 
gift?  As  she  could  mortgage  her  freehold  by  a  fine,  and  her 
copyhold  by  a  surrender,  where  there  is  a  separate  examination, 
she  might  declare  the  uses  to  the  husband  so  as  absolutely  to 
exclude  her  claim ;  without  that  she  could  not :  not  by  any  paper, 
for  that  would  have  no  operation ;  and  if  writing  would  have 
been  void,  still  more  any  parol  agreement.  The  evidence  does 
not  come  up  to  that,  which  must  be  required,  if  parol  is  to  be 
admitted  at  all,  to  get  rid  of  this  sort  of  right.  It  might  be 
admitted  to  shew,  it  was  to  be  raised  for  her ;  as  if  in  conversa- 
tion she  had  admitted,  that  it  was  raised  for  her  children  by  a 
former  husband :  so,  if  she  was  to  have  the  benefit  of  it  after 
the  death  of  her  husband ;  but  the  fair  result  of  this  evidence, 
when  stretched  to  the  utmost,  is  nothing  like  such  an  agreement. 


LoBD  Chanobllob: 
[  185  ]  Lord  Keeper  Nobth  was  of  opinion,  that  though  laid  out  in  the 

improvement  of  her  estate,  it  would  not  bar  her  right :  1  Vem. 
218;  where  her  estate  consisted  of  houses,  which  had  been 
destroyed  by  the  fire.  What  do  you  say  to  that  part  of  her 
conduct,  subsequent  to  the  death  of  her  husband ;  when  she  said 
she  would  not  raise  this  claim  in  prejudice  of  the  legatees  ? 


CHANCEEY— 1  VESBY  Jr.  173—189. 


107 


For  Plaintiff: 

If  it  was  an  agreement,  it  was  void,  because  there  was  no 
consideration :  if  a  fraud  upon  the  executor,  though  she  might 
be  bound  to  the  extent  of  that  fraud,  it  could  be  only  upon  that 
ground ;  not  upon  any  abandonment  of  her  right ;  but  in  that 
case  it  ought  to  be  made  out,  that  he  paid  in  consequence  of 
that ;  but  the  contrary  appears  by  the  schedule  to  the  answer. 

Lord  Chanobllob: 

That  seems  to  bear  hardest  upon  your  case.  Take  it  as  the 
case  of  an  heir  at  law ;  and  that  he  made  such  a  declaration ;  or, 
even  after  the  legacies  were  paid,  affirmed  it;  that  parol  con- 
versation would  be  sufficient  to  bar  his  right :  and  my  opinion 
is,  that  the  case  of  the  wife  is  the  case  of  the  heir  at  law.  I  will 
suppose,  the  legacies  were  paid  before.  There  is  no  rule  of  law 
to  prevent  the  wife  from  renouncing  by  parol  this  right :  but  first 
I  will  state,  what  her  right  is.  I  have  looked  into  all  the  cases 
I  can  find  upon  it.  The  first  is,  1  Yem.  41.  All  the  decision 
there  amounts  to,  is,  that  the  wife  and  husband,  having  joined 
in  a  mortgage  for  400Z.  and  he  having  paid  part,  and  borrowed 
from  the  same  mortgagee  another  sum,  equal  to  what  he  had 
paid  off,  she  was  bound  to  pay  the  whole.  In  giving  that  opinion 
no  question  arose,  how  far  the  assets  of  the  husband  should 
exonerate  her ;  but  the  effect  of  it  is,  that  from  the  moment  she 
mortgaged,  the  husband  might  by  his  indorsement  upon  it 
charge  the  estate.  There  is  ilo  case  yet,  that,  where  they  join, 
he  shall  by  his  own  indorsement  charge  the  estate  ultra.  In 
Qrey  v.  Kentish^  1  Atk.  280,  where  a  possibility  of  the  wife  was 
mortgaged  ;  and  the  question  was  between  her  and  the  assignees 
of  the  bankrupt ;  though  the  main  question  was,  how  far  the 
conveyance  of  the  possibility  was  good  at  aU;  yet  Lord 
Habdwigee  went  into  the  nature  of  this  right ;  and  said,  if  the 
husband  had  paid  it  off  in  his  life,  the  estate  should  have  been 
disencumbered :  from  which  I  collect,  he  would  have  acquired  no 
interest  in  it  by  paying  it  off:  and  he  adds,  that,  if  he  died 
without  paying  it  off,  she  should  have  had  it  disencumbered. 
The  rule  I  take  to  be  universally  this,  that  the  title,  she  has,  is 
precisely  the  same,  as  that  of  an  heir  at  law ;  because  in  Tate  v. 
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Austiuy  1  P.  Will.  264,  and  2  Vem.  689,  though  not  the  question 
in  the  cause,  and  consequently  not  weighed  upon  argument,  yet 
the  Court  was  very  clear,  that  the  wife  cannot  insist  upon  being 
paid  in  preference  to  onerous  creditors.  All  the  cases  therefore 
concur  to  this ;  that  where  the  debt  is  originally  the  debt  of  the 
husband,  his  personal  estate  is  bound  to  pay  it  in  the  first 
instance;  and  the  wife  will  be  entitled  to  be  exonerated,  not 
upon  any  right  arising  out  of  the  contract ;  but  because  it  is  the 
debt  of  the  husband ;  and  his  personal  estate  is  the  primary 
fund.  Bagot  v.  Oughton,  1  P.  Will.  347 :  the  wife's  estate  was 
mortgaged  before  the  marriage,  and  transferred  after ;  and  the 
husband  joined,  and  covenanted  to  pay  the  money :  still  it  was 
held,  that  his  personal  estate  should  not  exonerate  that  real 
estate ;  because  the  debt  was  not  substantially  and  in  effect  his, 
though  he  covenanted  to  pay :  but  being  a  debt  existing  upon  the 
fund  before,  his  covenant  was  collateral  in  support  of  the  debt. 
There  is  a  reference  in  that  case  to  the  well  known  case  of 
Evelyn  v.  Evelyn^  and  some  others ;  which  put  that  matter  quite 
at  rest  as  between  the  heir  and  executor.  The  next  question  is 
that,  which  arises  in  Letois  v.  Nangle,  Amb.  150.  There  Lord 
Habdwickb  would  not  distinguish  between  the  one  sum  and  the 
other.  That  does  not  apply  to  the  case  of  Lord  Kinnoul  v.  Money; 
which  in  that  very  point  is  different  from  it.  I  have  a  good  note 
of  Lord  Kinnoul  v.  Money  from  Mr.  Ord.  There  Miss  Earl  had 
a  real  estate,  which  was  itself  subject  to  a  certain  extent,  and  the 
general  estate  of  her  father,  subject  to  the  amount  of  2,600Z. 
Before  her  marriage  it  was  mortgaged  to  Wyat  for  that  sum, 
being  her  own  debt,  or  more  properly  that  of  her  ancestor.  After 
the  marriage,  when  it  was  settled  in  very  strict  settlement,  with 
only  a  power  after  the  limitations  for  life  and  in  tail  (which 
limitations  in  tail  were  gone  by  the  death  of  the  son  while  an 
infant)  to  charge  by  will,  and  to  act  upon  it  during  coverture  as 
fully  as  any  woman  could  receive  such  power  by  settlement ;  the 
husband  had  occasion  to  raise  8,0002.  upon  the  estate ;  that  was 
done  by  fine,  and  not  by  virtue  of  her  power ;  for  then  it  would 
not  have  affected  it  in  his  life,  nor  indeed  in  hers :  but  that  sum 
was  afterwards  raised  for  his  benefit ;  and  then  a  mortgage  was 
made  for  the  whole  sum,  which  was  7,0002.  and  1,0002.  interest 
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incnrredy  in  all  8,000Z.  This  was  expressed  to  be  done  by  virtue 
of  her  power.  Lord  Habdwiceb  referred  it  to  the  Master  to  see, 
what  was  raised  for  the  wife's  debt,  and  what  for  the  husband's 
use.  In  1767  before  the  report  it  came  on  for  a  re-hearing  before 
Lord  Camden  ;  and  they  insisted,  that  the  reference  was  wrong ; 
but,  worse  than  that,  that  there  ought  to  have  been  an  im- 
mediate decree :  and  the  whole  ought  to  have  been  charged  upon 
the  estate  of  the  wife.  But  Lord  Camden  saw  no  reason  to 
overturn  that  interlocutory  decree ;  and  therefore  at  his  recom- 
mendation they  agreed,  that  it  should  be  confirmed,  and  the 
cause  to  stand  for  farther  directions;  and  he  confirmed  the 
decree  in  omnibus ;  and  particularly  said,  that  the  wife's  estate 
was  not  to  be  subject  to  any  part,  except  what  was  for  her ;  and 
that  Leuns  v.  Nangle  turned  upon  different  circumstances,  not 
upon  the  general  principle.  This  determination,  thus  confirmed, 
carries  with  it  this  inference  of  a  position,  though  not  directly 
in  question,  that  it  is  not  necessary  to  appear  upon  the  face  of 
the  deed  to  lead  the  uses  of  the  fine,  that  it  was  the  debt  of  the 
wife ;  but  it  may  be  proved  aliunde.  That  inference  also  arises 
in  Bagot  v.  Oughton;  but  more  strongly  in  Lord  Kinnoul  v. 
Money.  If  it  ever  was  the  debt  of  the  husband,  he  is  bound  to 
pay  it  from  his  personal  assets;  but  the  circumstance  of  his 
covenanting,  when  the  debt  was  not  contracted  by  himself,  would 
not  make  it  his,  because  his  covenant  may  be  otherwise  explained; 
namely,  that  it  was  meant  as  a  farther  security  for  it ;  and  that 
is  the  reason  of  Evelyn  v.  Evelyn;  for  there  the  husband 
covenanted ;  but  because  the  debt  was  not  contracted  by  him  for 
himself,  his  covenant  was  only  considered  as  collateral.  I  do 
not  say,  it  would  be  so  as  against  creditors;  that  would  be 
another  question.  In  Lord  Kinnoul  v.  Money  the  position  is  laid 
down,  that  parol  evidence  is  admissible  to  prove,  that  the  debt, 
which  the  husband  covenanted  to  pay,  is  the  debt  of  another,  not 
his  own;  consequently  that  his  personal  estate  is  not  to  be 
charged  in  favour  of  the  heir  or  wife.  If  this  was  an  original 
question,  perhaps  it  might  be  thought  hard,  that  where  the  wife 
appears  to  have  subjected  her  estate  to  a  debt  of  the  husband, 
that  inference  should  be  made  to  consider  her  as  a  feme  sole,  and 
coming  under  an  obligation,  as  if  dkfeme  sole,  to  pay  it.    Perhaps 
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it  is  considered  rather  too  figuratively  in  saying  the  marriage  is 
dissolved  in  that  respect.  That  is  not  in  Mr.  Ord's  note ;  nor 
any  trace  of  it  in  Tate  v.  Austin  and  the  other  cases.  They  say, 
the  Court  will  not  infer  an  equitable  assumpsit  contrary  to  the 
tenor  of  the  obligation  subsisting  between  husband  and  wife,  who 
cannot  contract  with  each  other  directly  without  trustees.  Then 
to  consider  the  case  put  by  the  Solicitor-General  of  money  paid 
to  the  wife  without  writing,  and  with  the  privity  of  the  husband : 
and  if  made  out  satisfactorily  to  the  Court,  that  she  could 
dispose  of  it,  as  she  pleased ;  or  suppose,  she  kept  it  herself,  so 
as  to  be  able  to  make  a  will,  &g«  with  all  the  consequential  rights 
of  personal  estate ;  I  see  no  reason,  why  the  Court  should  not, 
proceeding  upon  the  same  principle,  declare,  that  that  money 
was  not  the  debt  of  the  husband.  It  being  transferred  to  her, 
and  so  as  to  be  attended  with  all  the  equitable  consequences  of 
separate  estate,  it  never  was  his ;  so  the  whole  obligation  upon 
him  consisted  in  his  covenant.  If  by  a  distinct  transfer  and 
independent  transaction,  without  any  relation  to  the  original 
matter,  she,  having  absolute  power  to  dispose,  gave  it  to  the 
husband;  that  circumstance  perhaps  would  not  reach  back  to 
the  original  contract;  but  still  that  reason  itself  is  under  the 
principle  before  mentioned.  Upon  the  next  question  I  am  rather 
anxious  to  say  something :  for  I  now  think,  I  gave  too  extensive 
an  opinion  the  other  day  upon  admitting  the  evidence.  The  case 
without  the  parol  evidence  is  that  of  a  wife,  who  had  subjected 
her  estate  by  joining  in  a  mortgage.  The  allegation  is  that  in 
the  case  of  Tate  v.  Austin;  which  the  Court  would  not  allow 
there :  viz.  that  it  is  a  gift  to  the  husband.  Supposing  it  so,  the 
transaction  must  be,  that  she  raised  a  sum  of  money  upon  the 
estate ;  which  might  have  been  done  by  fine  to  trustees  upon 
trust  to  raise  by  sale  or  mortgage  a  sum  for  the  benefit  of  the 
husband :  and  if  it  was  a  conveyance  of  that  sort,  it  is  manifest, 
that  it  never  was  a  debt  by  him ;  but  what  he  had  an  original 
right  to  without  any  obligation  ever  to  repay.  When  it  is  a 
transaction  purporting  not  only  by  the  instruments  themselves, 
but  by  all  the  other  evidence,  except  parol  evidence,  to  be  a 
transaction  to  raise  money  for  him ;  and  he  therefore  bound  to 
pay ;  I  have  great  doubts,  whether  it  is  possible  to  apply  parol 
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evidence  to  that  transaction  itself  to  prove  it  different.  If  the 
evidence  were,  that  the  wife's  debts  were  paid  by  it ;  or  of  any 
particular  application  different  from  paying  it  to  him  ;  I  see  no 
reason  against  admitting  her  parol  declarations  to  that  extent : 
bat  when  I  say  that,  I  go  far  beyond  all  the  cases,  which  are, 
where  the  fact  was  proved,  that  the  money  was  paid  to  another 
accomit ;  and  never  did  come  to  his  account,  because  it  never 
was  received  by  him  at  all.  But  this  would  be  carrying  the  rule 
of  evidence  too  far ;  therefore  if  it  depended  entirely  upon  that, 
I  should  think,  she  ought  to  be  exonerated ;  for  it  falls  first  upon 
his  personal  estate;  and  the  law  will  leave  it,  where  it  falls. 
But  when  I  have  put  it  as  between  heir  and  executor,  as  the  cases 
oblige  me  to  put  it  for  the  reason  mentioned,  because  an 
assumpsit  between  husband  and  wife  will  not  be  raised  more  in 
equity  than  at  law;  if  the  heir  tells  the  executor,  he  will  not 
raise  his  claim,  it  is  impossible,  that  he  can  be  exonerated ;  not 
upon  the  score  of  fraud,  of  the  executor  being  drawn  in,  for  then 
the  legatees  would  have  received  it  injuriously :  but  I  think,  the 
concession  of  the  heir  goes  farther ;  and  that  it  is  not  material, 
whether  the  legacies  were  paid  before  this  concession,  or  after : 
for  if  the  executor  having  paid  them  is  suffered  to  lie  by,  and 
consider  himself  as  at  rest;  and  then  the  heir  retracts;  it  is 
injurious  to  the  executor ;  and  the  heir  may,  by  telling  him  that, 
bar  himself.  She  has  done  so ;  and  therefore  the  bill  must  be 
dismissed. 


1790-1. 
Clinton  v. 

HOOPBB. 


BLAKE  V.  BUNBURY. 

(1  Veaey  Jr.  194—196.) 

Tenant  for  life  subject  to  a  trast  term  not  let  into  pooooomon  before 
aoooont ;  nor  till  the  tmst  is  executed,  unless  on  paying  into  Court  a 
sum  sufficient  to  answer  it ;  or  where  the  best  way  of  performing  the 
trust  appears  to  be  by  letting  him  into  possession. 

Inf^t  ought  to  sue  by  next  friend ;  not  to  wait  tiU  of  age. 

Sib  Patrick  Blaeb  was  tenant  for  life  by  the  will  of  his  father, 
subject  to  a  term,  under  which  the  real  estate  was  charged  with 
a  sum  sufficient  with  the  personal  to  answer  the  purposes  of  the 
trust.    Upon  coming  of  age  he  filed  a  bill ;  and  a  general  account 
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was  directed  of  testator's  estates,  and  of  debts,  legacies,  and 
funeral  expenses. 

Solicitor-Oeneral,  for  plaintiff: 

Desired,  that  he  might  be  immediately  let  into  possession; 
insisting  that  he  was  in  the  common  case  of  tenant  for  life,  where 
the  Court  is  in  the  constant  habit  of  letting  into  possession  upon 
keeping  down  the  interest ;  and  that  in  case  of  failure  a  receiver 
may  be  appointed.  The  real  estate,  he  said,  would  be  liable  to 
a  very  small  amount:  he  complained  in  strong  terms  of  the 
conduct  of  the  trustees. 


LoBD  Chancellor: 

[  195  ]  This  ought  to  have  been  finished  long  ago ;  for,  though  the 

plaintiff  is  but  just  of  age,  he  might  have  sued  by  his  next 
friend.  But  it  is  impossible  for  me  to  let  him  into  possession, 
till  I  have  the  account  before  me,  and  even  till  the  trusts  are 
executed;  unless,  as  he  now  offers,  he  pays  into  Court  a  sum 
sufficient  to  answer  all  the  purposes  of  the  trust.  Whenever  he 
does  that,  I  will  let  him  into  immediate  possession.  The  Court 
perhaps  has  let  tenant  for  life  into  possession,  where  it  has  seen, 
that  the  best  way  of  performing  the  trusts  would  be  by  letting 
him  into  possession.  As  where  an  annuity  of  1002.  a  year  is 
charged  upon  an  estate  of  5,0002.  a  year.  But  till  the  account  is 
taken,  I  do  not  know  but  the  purposes  of  the  trust  may  take  up 
the  whole ;  and  if  I  was  to  do  it  now,  perhaps  I  should  only  have 
to  resume  the  estate. 


1790. 
JfUyl. 

J^ORD  THUB- 
LOW,  L.O. 


DUNDAS  V.  DUTENS- 

(1  Vesey  Jr.  196—201.) 

Settlement  after  marriage  of  the  wife's  property,  redting  and  in 
pursuance  of  a  parol  agreement  before,  in  trust  as  to  part  of  the  produce 
to  the  separate  use  of  the  wife,  as  to  the  rest  for  husband  for  life,  then 
for  wife  for  life,  then  among  the  children  according  to  appointment  of 
the  survivor,  good  against  creditors  of  the  husband.  Their  bill  to  set  it 
aside  was  dismissed  with  costs.  Choses  in  action,  viz.  stock,  debts,  &c. 
are  not  liable  to  creditors ;  they  cannot  be  taken  on  a  levari  facias^  and 
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cannot  be  ioaohed  in  Equity.     Belief  prayed  by  the  bill,  but  giyen  np  1790. 

at  the  hearing,  must  be  expreesly  waived  on  the  record.  

Parol  agreement  for  a  settlement  upon  marriage  cannot  be  sued  on     D^ndab  v. 
afterwards  on  ground  of  part  performance ;  but  no  case  of  a  settlement 
reciting  an  agreement  before  marriage  is  within  the  statute.     Befusal 
after  marriage  to  perform  a  previous  agreement  to  settle  is  a  fraud, 
against  which  equity  will  relieve. 

Habbiet  Dutbns  being  entitled  under  the  will  of  Peter  Dutens 
her  father  to  1,0002.  stock  in  the  three  per  cents,  and  to  some 
other  stock ;  and  also  to  a  share  of  the  residue,  married  James 
Callender.  In  1788,  subsequent  to  the  marriage,  a  settlement  by 
indenture  was  made,  reciting  a  parol  agreement  before  the 
marriage  to  settle  her  property ;  and  settling  it  in  pursuance  of 
that  agreement  in  trustees  upon  trust  out  of  the  annual  proceeds 
to  pay  1002.  a  year  to  the  separate  use  of  the  wife,  and  to  pay 
the  remainder  of  the  produce  to  the  husband  for  life,  then  to  the 
wife  for  life,  then  among  the  children  of  the  marriage  as  the 
survivor  should  appoint.  The  husband  assigned  his  life  interest 
to  trustees  upon  trust  to  pay  to  Fitter.  Harriet  Callender  the 
wife  being  dead  a  bill  was  filed  in  the  name  of  Sir  Thomas 
Dnndas  a  creditor  for  5,0002.,  Sir  William  Murray,  and  other 
creditors,  against  James  Callender,  who  had  quitted  the  kingdom, 
and  was  at  this  time  in  Scotland,  Elizabeth  Dutens  the  widow 
and  only  surviving  executrix  of  the  testator  Peter  Dutens,  the 
children  of  Callender;  Fitter  as  assignee  of  Callender's  life 
interest,  and  others;  praying,  that  the  settlement,  and  the 
assignment  in  trust  for  the  defendant  Fitter,  which  was  founded 
upon  it,  might  be  declared  fraudulent,  and  void  against  creditors, 
and  be  set  aside ;  and  for  an  account  of  the  effects  of  the  testator, 
his  debts,  legacies,  and  funeral  expenses ;  and  that  the  residue 
might  be  ascertained,  and  that  such  share  of  the  residue,  to 
which  Harriet  Callender  was  entitled,  yet  unpaid,  and  so  much  of 
the  stock  as  she  was  entitled  to,  yet  remaining  unsold,  should  be 
applied  to  satisfy  these  creditors.  Upon  the  30th  June,  1790,  a 
motion  was  made  upon  the  part  of  Sir  Thomas  Dundas  to  have  his 
name  struck  out  of  the  bill  as  plaintiff,  and  to  have  the  solicitor 
committed,  on  the  ground,  that  he  had  no  authority  for  making 
Sir  Thomas  a  plaintiff.  The  other  creditors  had  signed  such 
authority.    The  solicitor  in  his  defence  alleged  in  Court,  that  he 

B.R. — ^VOIi.  I.  I 


114  CHANCERY— 1  VESEY  Jb,  196-201. 

1790.  had  been  deceived  by  Callender ;  who  promised  to  procure  him  an 
DondTs  v.  authority  from  Sir  Thomas  Dundas,  with  whom  he  was  upon 
DuTENs.  terms  of  intimacy,  as  appeared  from  a  letter  read  in  Court  from 
Sir  Thomas  Dundas  to  Callender;  that  though  he  was  the 
solicitor,  who  filed  the  bill,  yet  he  was  not  the  original  solicitor 
in  the  cause ;  and  that  he  had  offered  and  was  now  ready  to 
indemnify  Sir  Thomas  Dundas ;  and  he  made  afiSdavits  to  this 
effect. 

Lord  Chancellor  said : 

r  1^7  ]  It  seemed  to  be  a  combination  between  Callender  and  his 

creditors  to  cheat  his  own  children,  and  that  it  was  a  very 
scandalous  transaction,  and  reflected  great  disgrace  upon  the 
Court,  and  that  he  should  certainly  make  the  solicitor  pay  the 
costs  as  between  attorney  and  client ;  and  as  the  cause  was  set 
down  for  hearing,  he  ordered  the  motion  to  stand  over,  till  the 
cause  should  come  on ;  which  happened  the  next  day. 


The  cause  coming  on  to  be  heard,  the  defendant  Fitter  by  his 
answer  stated,  that  in  consequence  of  a  decree  of  this  Court  upon 
the  assignment  to  him  he  was  nearly  satisfied. 

Mr.  Mitford,  for  defendants : 

Objected,  that  the  suit  was  defective  for  want  of  a  party ;  as 
the  bill  had  not  been  revived  against  the  representative  of 
Elizabeth  Dutens,  who  was  dead. 

Solicitor-General,  for  plaintiffs : 

As  that  is  the  case,  I  can  ask  no  relief,  except  as  to  the  stock 
of  Harriet  Callender. 

Lord  Chanoellor: 

[  197  ]  ^^^  must  expressly  waive  the  other  relief  prayed  upon  the 

record. 

For  Plaintiff: 
As  to  the  stock  this  settlement  is  void  against  creditors ;  and 
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the  Court  will  give  execution  against  this  fund.    There  are         17JK). 

authorities  for  it.    Horn  v.  Horn,  Amb.  Rep.  79,  though  it  is  not     DdndIs  r. 

a  decision,  yet  it  states  in  the  nota  bene  at  the  end  of  the  case      ^^tkns, 

the  reporter's  express  opinion  upon  it,  and  Lord  Hardwicke  in 

that  case  seems  to  have  been  clearly  of  that  opinion.     Taylor  v. 

Jonesy  2  Atk.  600,  a  husband,  who  had  1,7S3L  stock  devised  to 

him,  after  marriage  settled  it  for  himself  for  life,  then  for  his 

wife  for  life,  and  afterwards  for  the  benefit  of  his  children ;  this 

settlement  was  decreed  to  be  void  against  creditors  both  before  and 

after  marriage ;  and  the  trust  estate  was  decreed  to  be  sold ;  and 

the  produce  applied  for  the  payment  of  his  debts.    The  Master 

OF  THE  Rolls  thought  it  fraudulent  as  to  creditors,  as  within 

the  18th  Eliz.  though  the  consideration  was  good  as  between 

those  making  it,  yet  not  as  to  creditors.     The  Register  has  been 

examined  upon  that  case,  and  one  circumstance  appears,  which 

is  not  in  the  report ;  namely,  that  a  letter  of  license  was  given  to 

the  husband;    but  by  agreement  it  was  not  to  prevent  the 

creditors  from  proceeding  against  his  effects,  though  they  were 

not  to  proceed  against  his  person,  but  that  does  not  seem  to  make 

any  difference.    That  sum  of  1,000L  was  assigned  to  Mrs.  Cal- 

lender,  and  stood  in  her  name.    With  regard  to  that  sum,  the 

moment  of  the  marriage  he  could  insist  upon  payment  of  the 

stock  standing  in  her  name  immediately,  without  coming  here. 

The  second  point  is,  that  this  was  fraudulent  as  to  creditors. 

Lord  Chancellor: 

Is  there  any  case,  where  a  man  having  stock  in  his  own  name       [  193  ] 

has  been  sued  for  the  purpose  of  having  it  applied  to  satisfy 

creditors  ?    Those  things,  such  as  stock,  debts,  &c.  being  choses 

in  action  are  not  liable.    They  could  not  be  taken  upon  a  levari 

facias,    I  did  not  think,  you  could  have  got  so  near  it  as  that 

case  in  Atkjms.    If  the  Court  was  of  opinion  as  to  that  letter  of 

license,  that  there  was  any  lien  upon  the  stock,  by  which  it  was 

capable  of  being  affected,  that  might  be  the  foundation  of  it ;  but 

if  not,  it  is  quite  new  to  me,  that  this  Court  can  touch  it.    I  have 

never  heard  of  such  a  thing.    Upon  the  second  point  as  to  the 

settlement,  I  should  be  glad  to  hear,  how  you  support  it ;  though 

it  is  mere  matter  of  curiosity,  if  the  first  is  against  you. 

I  2 
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1790.  PorPlaintiflf: 

DuNDAB  V.  However  your  Lordship  may  think  this  doctrine  hard  upon 
children,  yet  in  a  Court  of  Equity  no  proposition  is  more  clear, 
than  that  a  parol  agreement  or  settlement  previous  to  marriage 
is  absolutely  null  and  void  ;  and  that  the  marriage  is  not  a  part 
execution  of  such  agreement,  upon  which  the  Court  can  proceed 
to  a  farther  execution  of  it,  being  void  under  the  statute.  In 
that  case  in  Atkyns,  the  Master  of  the  Bolls,  speaking  of  the 
hardship  upon  the  wife  and  children,  says,  he  must  decree  for 
creditors  though  against  a  wife  and  children,  because  it  is 
possible,  if  creditors  do  not  get  their  debts,  that  their  wives  and 
children  may  be  reduced  to  want.  But  plaintiffs  deny,  that  there 
was  any  agreement  before  marriage ;  it  is  simply  recited,  that  it 
had  been  agreed ;  and  the  case  says,  a  parol  agreement  followed 
by  a  marriage  cannot  be  executed  in  this  Court.  Otherwise  no 
settlement  after  marriage  could  be  bad. 

For  Defendant : 

In  Cro.  Jac.  454,  there  is  a  case,  Dame  Griffin  v.  Stanhope, 
where  a  settlement  after  marriage,  founded  upon  a  promise  of  the 
husband  before  marriage,  upon  which  reposing  confidence  she 
married  him,  was  held  not  to  be  fraudulent.  1  Vent.  194,  Sir 
Ralph  Bov^y^s  case  upon  a  promise  before  marriage.  2  Lev.  146, 
where  though  the  settlement  was  determined  to  be  fraudulent, 
yet  by  the  fourth  resolution  of  the  Court  it  would  have  been 
different,  if  there  had  been  an  agreement  or  promise  before 
marriage. 

Lord  Chancellor  : 

[  199  ]  If  the  husband  made  an  agreement,  that  he  would  settle,  and 

then  in  fraud  of  that  agreement  got  married,  would  not  he  be 
bound  by  it  ?  I  thought,  there  was  a  case  in  point  for  that. 
What  the  settlement  might  be,  if  made  upon  himself  after 
marriage  is  another  question.  But  in  Eq.  Cas.  Ab.  where  there 
was  an  agreement  before  marriage,  and  the  father  drew  the  man 
in,  and  was  privy  to  his  having  married  without  any  execution, 
and  then  refused  to  execute,  relief  was  given.  If  in  this  case 
there  was  an  agreement  before  marriage,  and  afterwards  he  drew 
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her  in  to  be  married,  and  then  refused  to  perform  it,  it  appears        i7ao. 
to  me  to  be  that  kind  of  fraud,  against  which  this  Court  will    dumdIs  r. 
relieve.    If  there  is  a  parol  agreement  for  a  settlement  upon      Dut«»s. 
marriage,  after  marriage  a  suit  upon  the  ground  of  part  perform- 
ance would  not  do,  because  the  statute  is  expressed  in  that 
manner;   but  is  there  any  case,  where  in  the  settlement  the 
parties  recite  an  agreement  before  marriage,  in  which  it  has 
been  considered  as  within  the  statute  ? 

Let  the  bill  be  dismissed  with  costs  to  all  the  defendants, 
except  Callender,  to  be  taxed  against  the  plaintiffs ;  and  let  the 
Master  compute  the  whole  expense.  Sir  Thomas  Dnndas  has 
incurred  in  this  cause,  which  shall  be  paid  by  the  solicitor  for 
the  plaintiffs.  Let  the  Master  also  compute  the  expenses 
incurred  by  the  several  defendants,  except  Callender,  over  and 
above  the  costs  taxed  against  plaintiffs,  and  let  them  also  be 
paid  by  plaintiffs'  solicitor.  If  a  man  will  do  such  a  thing  as 
this  in  a  Court  of  Justice,  and  bring  a  person's  name  on  the 
record  without  any  authority,  and  if  it  is  attended  as  in  this  case 
with  a  combination  to  bring  him  and  Callender  forward  in  order 
to  cheat  the  children,  I  ought  not  to  permit  the  children,  or  the 
estate,  or  any  one,  to  receive  any  damage ;  and  I  do  this  upon 
reading  the  afi&davit  of  the  solicitor. 

Mr.  Mansfieldy  for  Sir  Thomas  Dundas  : 

Insisted,  that,  as  his  name  was  used  without  his  authority,  he 
was  not  to  pay  defendants'  costs;  but  his  name  ought  to  be 
struck  out,  which,  he  said,  would  be  immediately  done  at  law ; 
and  compared  it  to  the  case  of  forging  a  name. 

Lord  Chancellor  : 

I  doubt,  whether  it  would  be  so  at  law,  and  whether  I  can  [  200  ] 
deliver  him  from  the  costs  to  be  taxed  against  the  plaintiffs.  I 
cannot  deprive  defendants  of  their  right;  they  are  entitled  to 
this  judgment.  The  defendants  must  have  their  remedy  against 
the  plaintiffs,  and  this  plaintiff  against  him,  who  pretended  to 
be  his  agent.  If  a  man's  name  stands  upon  the  record  down  to 
the  hearing,  which  I  can  hardly  conceive,  without  his  knowing 
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it,  he  must  pay  costs,  if  the  bill  is  dismissed  with  costs.  The 
case  of  forging  a  name  is  not  parallel ;  it  is  different  from  that 
of  a  name  standing  upon  the  record.  At  law  there  would  be  a 
remedy  upon  the  record  for  the  costs,  and  the  Court  would  act 
according  to  their  discretion.  But  it  is  a  mere  question  of  form  ; 
for  he  will  have  his  expenses  against  the  solicitor,  who  offers  to 
pay  into  Court  immediately  2001.  to  answer  the  costs ;  and  being 
a  question  of  form,  I  wish  it  to  be  decided  according  to  the 
strict  principle  of  law.  This  is  my  present  opinion  :  but  I  will 
think  of  this  point,  before  the  order  issues.  You  may  save  the 
expense  of  going  before  the  Master,  if  he  will  admit  the  bills  of 
the  solicitors. 


No  alteration  was  made  in  this  decree. 

N.B. — The  practice  in  Equity  now  follows  the  practice  at  law 
as  above  stated  by  counsel  for  Sir  Thomas  Dundas."^ 


1790. 
July  12. 

Lord  Thur- 
Low,  L,C. 


CALVERLEY  v.  WILLIAMS, 
WILLIAMS  ^;.   CALVERLEY. 

(1  Veaey  Jr.  210—213.) 

Purchaser  not  entitled  to  a  conveyance  of  part,  though  answering  the 
general  description  in  the  advertisement  of  sale,  as  it  was  not  in  tho 
contemplation  of  either  party  at  the  time  of  tne  purchase  or  conveyance ; 
purchaser  being  referred  to  a  more  particular  description,  which  did  not 
include  that  part;  and  the  surrender  having  been  made  according  to 
that  and  from  his  own  instructions. 

If  one  party  thought,  he  had  purchased  bond  fide  part  of  an  estate, 
which  the  other  thought,  he  had  not  sold,  it  is  a  ground  to  set  aside  tho 
contract.  If  both  understood,  the  whole  was  to  bo  conveyed,  it  must  be ; 
otherwise  if  neither  understood  so. 

The  original  bill  was  by  Calverley  to  have  a  conveyance  made 
to  him  by  the  defendant  Williams  of  seven  acres  of  copyhold 
land  called  Cuddington  or  Beaumont's  Pits,  part  of  an  estate 
sold  by  auction,  and  purchased  by  plaintiff,  as  being  compre- 
hended in  the  printed  advertisement  of  the  sale;  which  men- 

♦  See  Newhiggin-hj-the-Sea  Gas  Co,  v.  Armstrong  (1879)  13  Ch.  D.  310, 
49  L.  J.  Ch.  231. 
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tioned,  and  divided  into  two  lots,  the  lands  in  the  possession  of        1790. 
Groombridge,  at  a  rent  of  651.  a  year,  with  a  clause  of  surrender    calysblet 
at  any  time  on  being  paid  the  reasonable  value ;  and  these  seven  ^'  Williams 
acres  were  actually  part  of  the  lands  in  his  possession  at  that    caltsblbt! 
rent.    Defendant  resisted  this  claim  upon  the  ground,  that  he 
did  not  intend  to  include  these  seven  acres,  or  know,  that  they 
were  part  of  the  lands  in  the  possession  of  Groombridge ;  that 
they  were  not  included  in  a  schedule,  which  he  called  a  terrier ; 
and  that  plaintiff  himself  had  not  included  them  in  the  surrender. 
Calverly  having  got  into  possession,  the  cross  bill  was  to  be  let 
into  possession. 

Lord  Chancellob  : 

The  original  bill  is  brought  to  compel  the  defendant  to  con-  [  2U  ] 
vey  by  way  of  surrender  seven  acres  of  land,  as  having  been 
purchased  at  an  auction  June  15th,  1786.  No  doubt,  if  one 
party  thought,  he  had  purchased  bond  fide,  and  the  other  party 
thought,  he  had  not  sold,  that  is  a  ground  to  set  aside  the 
contract,  that  neither  party  may  be  damaged ;  as  it  is  impossible 
to  say,  one  shall  be  forced  to  give  that  price  for  part  only,  which 
he  intended  to  give  for  the  whole,  or  that  the  other  shall  be 
obliged  to  sell  the  whole,  for  what  he  intended  to  be  the  price  of 
part  only.  Upon  the  other  hand,  if  both  understood,  the  whole 
was  to  be  conveyed,  it  must  be  conveyed.  But  again,  if  neither 
understood  so,  if  the  buyer  did  not  imagine,  he  was  buying,  any 
more  than  the  seller  imagined,  he  was  selling,  this  part,  then 
this  pretence  to  have  the  whole  conveyed  is  as  contrary  to  good 
faith  upon  his  side,  as  the  refusal  to  sell  would  be  in  the  other 
case.  The  question  is,  does  it  appear  to  have  been  the  common 
purpose  of  both  to  have  conveyed  this  part.  Upon  the  15th  of 
June,  1786,  when  this  contract  was  made,  Williams  had  pub- 
lished a  printed  advertisement,  in  which  he  had  divided  the 
estate  in  the  hands  of  Groombridge  the  tenant  into  two  lots,  and 
described,  as  parcel  of  the  first,  farm  yards,  &c.  as  let  to  him 
upon  a  lease,  of  which  four  years  remained  unexpired  at 
Michaelmas  1786 ;  with  a  clause,  by  which  he  was  bound  to 
surrender  at  any  time  upon  being  paid  a  reasonable  value.  This 
primd  facie  gave  out,  that  both  lots  were  in  the  possession  of 
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1790.        Groombridge ;  also,  that  he  was  in  possession  of  them  at  652. 

calveblxt   per  annum  rent ;  and  also,  that  Cuddington,  being  parcel  of  the 

V.  Williams,  g^^jjj  i^^  ^^g  parcel  of  that  let  to  him  at  that  rent ;  so  any 

WlliIjIAlffS  ft  '  f 

Calybslst.'  man,  who  had  read  this,  would  go  upon  a  notion,  that  he  had 
only  to  enquire,  what  were  these  lands  so  let,  and  also,  which 
were  to  be  included  in  the  first  lot,  and  which  in  the  second. 
The  other  lot  was  described  as  containing  sundry  pieces  of 
commonable  lands,  about  fifty-nine  acres  more  or  less.  This 
would,  put  them  upon  enquiry,  what  were  those  sundry  pieces 
of  commonable  lands,  &c.  If  the  whole  of  the  inquiry  and 
consequent  information  had  been  contained  within  the  compass 
of  this  paper,  and  nothing  more  was  added,  than  an  enquiry  of 
Groombridge,  what  was  the  estate,  he  rented  at  that  rent,  and 
what  part  was  contained  within  the  first  part  of  the  description, 
and  what  within  the  second,  to  distinguish  them,  the  circum- 
stance of  one  part  being  in  Cuddington,  and  one  part  in  E 

would  have  had  very  little  weight ;  for  it  is  usual  to  describe, 
according  to  what  contains  the  principal  part.  It  must  have 
been  imputed  to  the  owner,  that  he  knew  the  parcels,  which  were 
let  to  Groombridge ;  for  whether  he  did  or  not,  he  undertook  to 
know  by  undertaking  to  give  a  description.  Therefore  if  the 
whole  was  upon  this  paper,  I  should  have  thought  upon  the 
weight  of  evidence,  that  he  intended  to  sell  Cuddington  too.  But 
upon  this  it  was  evident,  that  it  was  necessary  to  go  beyond  the 
paper,  to  particularize  the  parcels  intended  to  be  included. 
Nobody  would  set  about  purchasing  land  so  generally  described, 
without  finding  out  a  more  particular  description.  This  was 
done ;  for  the  terrier,  or  what  was  called  the  terrier,  was  put 
into  the  hands  of  Kitchen,  who  lived  there,  in  which  the  parcels 
of  land  were  drawn  out  according  to  their  descriptions  as  in  the 
possession  of  Groombridge.  Plaintiff  went  to  Kitchen,  who 
furnished  him  with  this,  that  he  might  get  this  estate  shewn  to 
him,  telling  him  that  he  could  not  value  the  terrier,  but  that  he 
must  apply  to  Groombridge  for  that.  He  did  so ;  and  Groom- 
bridge  described  all  in  the  terrier,  and  he  also  pointed  out  to 
him  Cuddington,  as  part  of  the  estate  he  had.  The  purchase 
took  place  upon  the  15th  of  June,  and  then  the  question  is,  what 
part  he  intended  to  purchase,  and  what  part  the  other  intended 
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to  sell.    In  possession  of  the  terrier,  and  having  compared  it        1790. 

with  all  the  information  he  could  get,  plaintiff  went  to  the    calvbblbt 

steward  to  settle,  how  the  lands  were  to  be  described  in  the  *"  ^^^^^^^ 

surrender;  and  settled  it  accordingly.    After  that,  and  having  caltsblxt.' 

been  shewn  all  the  information  he  could  learn,  the  steward  told 

him,  it  was  fit  to  examine  the  lands  more  particularly,  and  to 

obtain  accurate  information,  that  the  estate  might  be  surrendered 

in  the  duest  manner ;  he  did  so ;    and  brought  descriptions  of 

the  lands,  he  meant;   and  the  surrender  was  made  from  the 

personal  instructions  of  Calverley,  and  he  got  surrendered  all 

contained  in  the  terrier,  that  was  applicable  to  the  second  lot, 

according  to  his  own  directions,  and  without  the  interference  of 

any  one  else ;  so  he  himself  proceeded  upon  a  notion,  that  he 

ought  to  take  all,  except  those  seven  acres,  and  that  he  had 

included  all,  except  that  part,  in  the  surrender.    He  then  finds 

out,  that  the  seven  acres,  being  part  of  that,  which  was  let  to 

Groombridge  at  that  rent,  did  so  come  into  the  description  of 

one  or  other  of  the  lots,  so  proposed  to  be  sold.    Accordingly  in 

August  he  applied  to  Williams  to  have  that  conveyed.    The 

conversation  is  particularly  stated ;  *'  Did  you  not  intend  to  sell 

all  in  the  possession  of  Groombridge?"  and  the  attorney  said, 

he  was  bound  to  sell  that  also,  because  in  his  possession ;   he 

said,  he  first  thought,  he  was :   but  afterwards  found,  he  was 

not.    The  question  then  is,  did  he  or  not  upon  the  advertisement 

and  terrier  intend  to  convey  this  piece  of  land ;  for  they  must  be 

taken  together ;  it  is  impossible  not  to  consider  the  terrier  as 

part  of  the  advertisement.    My  opinion  is,  that  he  has  described 

all,  that  he  meant  to  convey,  with  a  particularity  giving  proof 

that  this  was  not  in  his  contemplation.    It  is  said  for  defendant, 

that  he  did  not  know,  there  was  this  part,  parcel  of  what  was 

let  to  Groombridge ;   and  there  is  nothing  unnatural  in  that ; 

for  people  possessed  of  considerable  estates  cannot  know  every 

parcel  of  land.    But  I  think  upon  the  other  side,  any  person, 

however  unconversant  with  the  actual  situation  of  his  estate, 

that  will  give  a  description,  must  be  bound  by  that,  whether 

conusant  of  it  or  not.    And  he  has  described  it  sufficiently  to 

exclude  this  parcel,  and  fix  the  rest ;  and  consequently  the  other, 

having  it  surrendered  with  that  view  with  the  schedule  in  his 
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1790.  hand,  must  be  understood  to  have  bought  it  according  to  the 
Calvkblby  schedule,  not  according  to  what  was  in  the  possession  of  Groom- 
r.  wiLLiAMa  bridge.  It  (ji(j  not  appear,  whether  all  Groombridge's  land  was 
Calveblkt.'  under  this  same  rent  of  65Z.  a  year ;  there  might  have  been  an 
ulterior  rent  for  Cuddington,  and  Groombridge  never  did  explain 
that  to  the  buyer ;  therefore  no  information  was  given  to  lead 
him  to  think,  that  Cuddington  was  parcel  of  the  land,  for  which 
the  65Z.  a  year  was,  though  it  turns  out  so.  The  advertisement 
was  awkward  ;  but  upon  the  whole  I  am  extremely  well  satisfied, 
that  the  understanding  of  these  parties  applied  to  the  lands 
specifically  described ;  and  that  defendant  did  not  mean  to 
convey,  nor  the  other  to  buy,  this.  Consequently  he  has  no 
title  to  the  conveyance,  and  the  bill  must  be  dismissed,  but  with- 
out costs.  As  to  the  cross  bill  to  be  let  into  possession,  I  cannot 
decree  that ;  it  is  merely  a  legal  title,  and  the  object  of  an  eject- 
ment ;  therefore  it  must  be  dismissed  with  costs. 


1790.  CEOWE  V.  BALLAED. 

•^«^13.  (1  Yesey  Jr.  215—221.) 

LoBD  Thub-  Purchase  and  ro-purchaso  of  a  legacy  expectant  on  a  deatH :   the 

LOW,  L.C.  whole  transaction  set  aside  for  fraud,  and  not  confirmed  by  a  subsequent 

bond  and  payment  of  interest  for  four  years,  being  given  under  an  idea, 

that  obligor  was  bound  by  the  former  transaction:  all  the  deeds  set 

aside,  and  account  decreed. 

Bond  given  at  full  age,  and  not  in  distress,  but  under  a  notion  of 
honour,  will,  if  attended  with  money  actually  advanced,  maintain  a 
former  bargain,  however  disadvantageous;  but  is  no  confirmation, 
wherever  it  is  not  given  freely ;  as  if  xmder  distress  or  terror  or  appre- 
hension from  the  original  trajisaction,  though  unfounded. 

Costs  given;  and  the  fund,  being  in  Court,  ordered  to  remain,  till  the 
account ;  the  costs  to  come  out  of  the  balance,  if  any,  due  to  the  party, 
as  far  as  it  would  go. 

Lord  Litchfield  by  his  will,  dated  1774,  gave  to  Robert 
Crowe  a  legacy  of  lOOOi.  payable  at  the  death  of  Lady  Litchfield ; 
and  died  in  1776 ;  Lady  Litchfield  being  then  sixty-nine  years  of 
age.  Two  or  three  months  after  his  death  Ballard  was  applied 
to  by  Doctor  Sealy,  Crowe's  tutor,  and  soon  afterwards  by  Crowe 
himself,  then  in  France,  to  raise  money  for  him  by  the  sale  of 
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this  legacy ;  which  Ballard  undertook  to  do ;   and  soon  after-        1790. 

wards  represented,  that  he  could  not  get  any  person  to  give  more     cbowb  t, 

for  it  than  860i.  to  which  terms  Crowe,  being  in  great  distress,     Mallard, 

agreed ;  and  accordingly  executed  an  assigrTment  of  the  legacy  to 

Toft  in  September,  1777,  and  according  to  the  answer  8102.  was 

actually  advanced  by  the  defendant  (though  he  represented  Toft 

as  the  purchaser)  in  different  payments  by  small  sums,  some  to 

Crowe's  order,  some  to  those  of  his  brother,  and  some  to  Doctor 

Sealy,  all  between  October,  1777,  and  March,  1778.    Out  of  this 

sum  492.  was  disputed ;  the  defendant  representing  it  to  have 

been  paid  to  Sealy ;  which  was  denied.    In  1780,  when  Lady 

Litchfield  was  seventy-two,  and  was  considered  as  dying,  Crowe 

applied  to  Ballard  for  the  purpose  of  re-purchasing  this  legacy, 

and  then  found,  that  he  was  the  real  purchaser,  and  that  Toft 

was  only  his  trustee.    Ballard  agreed  to  this  proposal  upon 

condition,  that  Crowe  and  his  brother  would  enter  into  a  post 

obit  bond  to  pay  him  the  sum  of  18002.  three  months  after  the 

death  of  their  father,  then  aged  sixty-three.     They  consented ; 

and  such  bond  was  accordingly  given ;   reciting,  that  it  was  in 

consideration  of  a  debt  of  900Z.     Soon  after  the  death  of  the 

father  in  1782  a  new  bond  for  that  sum  with  5  per  cent,  interest 

was  entered  into  by  them  upon  the  application  of  Ballard.     This 

bond  was  really  executed  in  1788,  but  was  antedated.    In  1787 

Crowe  and  his  brother  oflfered  to  pay  Ballard  the  money  originally 

due  with  interest ;  which  he  refused ;  and  brought  an  action  on 

the  bond ;  upon  which  in  May,  1778,  the  bill  was  filed ;  praying, 

that  €m  account  might  be  taken  between  plaintiff  and  defendant 

of  money  paid  by  the  latter  to  Robert  Crowe  or  to  his  order,  and 

that  upon  payment  of  the  money  appearing  to  be  due,  the 

defendant  might  be  decreed  to  deliver  up  the  bond ;  and  for  an 

injunction  to  restrain  him  suing  on  the  bond. 

SoUcitor-GenercU,  Mr.  Lloyd^  and  Mr.  King^  for  plaintiff. 
Mr,  Mansfield  and  Mr.  Scafe,  for  the  defendant. 

Lord  Chancellor  : 

The  case  lies  in  a  very  narrow  compass.    A  young  man,  under       [  219  ] 
a  tutor,  paid  by  his  father  1002.  a  year,  and  himself  allowed  2002, 
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1790.  a  year  by  his  father,  falls  into  distress;  and  applies  to  Ballard  to 
Cbowb  v.  raise  money.  The  only  fund,  he  could  propose  for  that  purpose, 
Ballard,  ^^s  this  legacy,  payable  at  the  death  of  Lady  Litchfield,  then 
69.  He  apphes  to  Ballard  to  get  this  disposed  of ;  who  under- 
takes to  sell  for  him ;  and  now  pretends,  he  took  pains  for  that 
purpose.  In  his  answer,  which  is  better  drawn  than  his  deposi- 
tions, he  lets  that  fall  in  general  expressions;  but  by  the 
evidence  it  appears,  that  he  represented  it  to  Browne,  whom  he 
employed  to  find  a  purchaser,  as  a  very  hazardous  adventure. 
Browne  then  goes  round  with  these  instructions ;  and  all  he  gets 
from  those  he  applies  to,  is,  that  it  is  very  hazardous,  and  they 
will  not  engage  in  it.  Under  that  notion  of  hazard  all  the 
persons  he  applies  to,  refuse  to  take  any  share  in  it ;  and  then 
he  buys  it  himself.  If  this  Court  does  not  keep  up  the  tenor  of 
its  rule  of  protection  in  these  cases,  the  consequence  of  going 
half  way  is  only  making  them  pay  for  cheating  it.  Here  he 
bought  it  at  a  price  so  outrageously  low,  that  it  deserves  no 
other  name  than  that  of  a  rank  fraud.  You  cannot  talk  of  the 
computation  being  that  of  compound  interest ;  it  must  be  so,  and 
that  is  the  rate  at  which  it  would  be  sold,  if  sold  fairly ;  and  the 
difference  of  the  price  of  its  real  value  and  that  given  is  the 
difference,  which  the  danger  of  its  being  set  aside  in  a  Court  of 
Justice  imposes.  For  the  same  reason  he  did  not  mention,  that 
he  had  himself  bought  it.  As  to  the  money  he  did  advance,  I 
do  not  know  what  to  say  to  it,  whether  he  did  advance  it  or  not, 
or  whether  by  the  order  of  Crowe  or  not.  The  whole  is  but  9101. 
including  the  49Z.  the  payment  of  which  is  denied  by  Sealy; 
consequently  there  is  40Z.  of  it,  which  he  never  pretended  to  have 
advanced,  and  491.  the  payment  of  which  is  contradicted ;  and 
the  manner  in  which  he  advanced  it,  renders  it  as  griping  and 
as  pressing  a  transaction  as  possible.  Then,  while  the  father 
was  alive,  he  got  the  two  sons  into  a  post  obit  bond,  of  which  the 
whole  consideration  is  that  I  have  mentioned.  Then  as  to  the 
confirmation;  I  have  attended  formerly  to  the  reason  of  that 
word  "confirmation ; "  and  have  been  at  a  loss  for  the  principle, 
upon  which  the  courts  have  spoken  of  such  transactions  as  these, 
subsequent  to  the  demand  arising,  as  a  confirmation.  I  know,  if 
a  gentleman  of  honour  and  fortune  feels  himself  bound  in  honour 
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by  the  circumstances  of  a  bargain,  however  disadvantageous,  not  1790. 
to  rescind  it,  and,  knowing  the  case,  declares,  when  of  full  age,  cbowb  v. 
not  under  the  terror  of  distress,  that  he  thinks  proper  to  give  a  Ballabd. 
new  bond;  the  circumstance  of  an  honorary  engagement,  at- 
tended with  money  actually  advanced,  is  sufficient  to  maintain  the 
possessor  of  the  new  bond.  But  if  a  man  gives  a  new  bond 
under  an  idea,  that  the  old  one  may  be  enforced  against  him,  at 
what  time  is  that  a  confirmation  ?  If  he  was  poor,  or  distressed, 
or  under  an  influence  of  terror,  it  was  not  a  confirmation ;  why 
not  ?  Because  he  was  not  in  a  situation  to  be  master  of  himself. 
If  he  does  not  appear  to  have  been  delivered  from  that  specific 
apprehension,  he  was  still  acting  under  the  influence  of  that 
supposition,  which  has  no  existence  in  fact,  and  which  only 
drives  him  to  double-hatch  the  fraud,  a  quaint  expression,  which 
I  do  not  go  upon.  What  I  go  upon  is,  that  the  second  bond 
was  not  given  freely,  but  upon  a  consideration,  that  in  his  mind 
carried  with  it  a  value  it  ought  not,  and  was  derived  from  a 
fraudulent  consideration.  The  case  mentioned  by  Mr.  King,  the 
circumstances  of  which  I  do  not  pretend  to  recollect  well,  might 
have  gone  upon  an  argument  like  this.  Norris  was  tenant  in 
tail ;  and  was  for  a  long  time  in  affluent  circumstances ;  and 
ruined  himself  long  subsequent  to  this ;  and  therefore  there  was 
no  impression  to  induce  him  to  pay  the  interest,  but  that  he  had 
got  himself  into  a  situation,  from  which  he  did  not  know  how  to 
relieve  himself.  Therefore  all  these  deeds  must  be  set  aside ; 
and  an  account  taken ;  and  what  appears  due  upon  the  account 
to  the  plaintiff  must  be  paid  to  the  plaintiff;  and  what  to  the 
defendant,  must  be  paid  to  the  defendant ;  and  the  defendant 
must  pay  the  costs. 

It  was  stated  at  the  bar,  that  the  money  due  on  the  bond  was 
in  Court. 

LoBD  Chancelloe: 

Let  it  stay  in  Court  therefore,  till  the  account  is  taken ;  and       [  221  ] 
if  there  is  any  balance  coming  to  the  defendant,  deduct  the 
costs  from  that,  as  far  as  it  will  go,  and  he  must  pay  the  rest 
besides. 
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j^^  CALCEAFT  v.   EOEBUCK. 

July  14.  (1  Yesey  Jr.  221—226.) 

Lord  Thub-  Agreements  for  sale  of  an  estate,  especially  if  by  auction,  depend  on 

LOW,  L.C.  the  bona  fides  of   the  transaction ;    therefore   trifling  errors  in   the 

description  are  not  material.  AdyertLsement  of  an  estate  for  sale  by 
auction  described  it  all  as  freehold,  though  a  small  part  was  held  at 
will :  After  execution  of  articles  a  treaty  for  an  exchange  of  that  part 
took  place;  pending  which,  at  the  time  appointed  for  completing  the 
purchase  purchaser  took  possession  forcibly;  but  proceeded  in  the 
treaty  afterwards,  till  he  finally  refused  to  agree  to  the  purchase :  On 
bill  of  vendor  purchase-money  decreed  to  be  paid  with  4  per  cent,  from 
the  time  it  ought ;  but  inquiry  directed  as  to  what  ought  to  have  been 
the  compensation  at  that  time  for  the  part  not  freehold,  that,  with  the 
out-going  to  be  deducted. 

In  May,  1788,  Calcraft  by  a  printed  particular  advertised  a 
freehold  estate  to  be  sold  by  auction,  consisting  of  about  one 
hundred  and  eighty-six  acres ;   forty-five  of  which  were  described 
to  be  a  compact  farm,  and  the  rest  a  park.    They  were  sold 
accordingly,  and  articles  of  agreement  signed  for  18,000  guineas 
to  the  defendant  by  Christie,  the  auctioneer.    After  the  sale  it 
appeared,  that  about  two  acres  in  or  near  the  centre  of  the  park 
were  not  freehold,  but  leasehold,  and,  the  lease  having  expired, 
were  at  the  time  of  the  sale  only  held  from  year  to  year.    An 
exchange  was  afterwards  set  on  foot  of  these  two  acres  for  two 
and  three-quarters  belonging  to  Bailey,  which  Calcraft  was  to 
procure  instead  of  them.      At  Michaelmas,   1788,  when   the 
purchase  was  to  have  been  completed  Roebuck  made  a  forcible 
entry ;   after  which  event  the  treaty  for  the  exchange  was  pro- 
ceeded in ;   but  afterwards  he  refused  to  agree  to  the  purchasei 
unless  a  compensation  of  10002.  was  made  to  him  for  these  two 
acres,  and  for  a  deficiency  of  five  acres,  which  plaintiff  repre- 
sented as  a  marsh,  and  defendant  as  mere  mud  lying  between 
the  river  and  a  place  called  the  8ea  Wall,  and  that  it  was  over- 
flowed at  spring  tides,  and  frequently  at  other  times.     There  was 
evidence  on  both  sides  as  to  this.    He  made  another  objection  as 
to  four  cottages,  which  he  contended  were  to  be  part  of  the 
purchase;  and  he  also  objected,  that  the  farm  could  not  be  called 
a  compact  farm,  the  five  acres  mentioned  before,  (and  which 
plaintiff  considered  as  part  of  the  farm)  were  separated  from  the 
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rest.    An  arbitration  took  place ;   and,  having  proceeded  as  far        1790. 
as  minutes  of  the  award,  went  off;  upon  which  the  bill  was  filed   CALCBAnr. 
for  a  specific  performance,  and  interest  of  the  purchase-money, 
since  it  ought  to  have  been  paid.     There  was  a  cross-bill  by 
Boebuck. 

SoUcitor-Genercd  and  Mr.  Lloyd,  for  plaintiff: 

There  is  nothing  in  the  printed  particular  relating  to  the 
cottages ;  and  one  witness  swears,  they  were  not  intended  to  be 
comprised  in  the  estate  to  be  sold.  They  were  held  under  a 
distinct  title ;  and  do  not  relate  to  the  rest  of  the  estate.  The 
deficiency  in  quantity,  if  any,  is  very  small.  The  farm  is  really 
about  forty  acres  ;  then  this  is  like  many  cases  decided  in  this 
Court,  where  a  small  difference  in  quantity  is  not  attended  to ; 
and  defendant  ought  to  have  seen  to  the  quantity.  As  to  the 
objection,  that,  the  five  acres  being  separated  from  the  rest,  this 
is  not  a  compact  farm,  one  witness  swears,  he  held  the  farm  with 
the  five  acres  twenty-two  years.  As  to  the  two  acres  of  leasehold, 
the  agreement  was  signed  in  May ;  in  June  an  abstract  of  the 
title  was  delivered  ;  and  Williams,  agent  for  the  plaintiff,  says, 
that  after  delivery  of  the  abstract  defendant  often  called  upon 
him  relative  to  the  title ;  and  was  informed,  that  the  two  acres 
were  demised  by  Sir  Francis  Head.  The  agreement  was  confirmed 
by  his  subsequent  conduct ;  either  it  must  be  taken,  that  he  has 
submitted  to  take  upon  himself  to  procure  the  exchange  with 
Bailey;  or,  if  it  is  referred  to  the  Master,  it  ought  to  be  in  a  way, 
that  the  Master  may  take  into  consideration,  at  what  price  the 
freehold,  to  be  taken  in  exchange,  might  have  been  procured, 
when  Boebuck  took  possession  of  the  estate ;  and,  if  the  price 
was  increased  by  his  default,  he  ought  to  have  no  compensation. 
From  Bailey's  evidence  it  appears,  plaintiff  might,  at  the  time 
this  agreement  was  entered  into,  have  purchased  the  freehold  of 
these  premises  by  a  conveyance  of  some  of  his  own,  which,  Bailey 
says,  it  would  have  been  his  interest  to  take,  as  more  valuable  to 
him.  Defendant  knew  that,  before  he  took  possession;  and, 
knowing  that,  took  possession  forcibly  against  the  will  of  the 
plaintiff;  who  had  the  means  of  negotiating  that  with  effect. 
Down  to  the  arbitration  the  defendant  knew  that.     Then  he 
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1790.  informed  Bailey,  he  was  determined  to  have  the  effect  of  this 
Calcraftv.  bargain  from  plaintiff;  and  therefore  Bailey  might  have  any 
Roebuck,  thing  from  him,  he  pleased,  in  order  to  enable  plaintiff  to  make 
that  bargain  with  him.  By  keeping  possession  the  defendant 
insisted,  he  had  a  right  to  the  benefit  of  this  contract ;  that  he 
had  a  right  to  call  upon  plaintiff  to  execute  it  substantially  by 
conveying  to  him  every  thing  he  could,  or  by  making  him  a 
compensation  for  the  rest;  then  he  insists  upon  keeping  the 
estate,  and  yet  puts  it  out  of  plaintiff's  power  to  give  him 
the  property,  which  he  knew,  Bailey  was  willing  to  let  plaintiff 
have. 

Attorney-General,  Mr.  Mansfield,  and  Mr.  Ricliards,  for  the 
defendant : 

Though  there  is  nothing  in  the  particular  applicable  to  these 
cottages,  yet  by  the  map  they  appear  to  be  part  of  the  park. 
They  were  held  out  so  to  the  world;  and  some  of  them  are  within 
the  wall.  The  farm  represented  was  about  forty-five  acres,  with 
a  house  and  suitable  buildings.  To  make  up  this  they  speak  of 
about  five  acres  of  marsh  land  occupied  with  the  farm  ;  but  the 
witnesses  for  defendant  do  not  speak  of  any  five  acres,  except 
that  quantity  of  mud.  These  two  acres  lying  near  the  centre  of 
the  park,  and  which  plaintiff  had  no  right  to  convey,  might  be 
made  very  inconvenient  to  the  owner  of  the  park ;  as  buildings 
might  be  erected  on  them  for  any  purpose,  the  most  noisome  and 
offensive ;  therefore  he  ought  to  have  these  two  acres,  or  a  com- 
pensation for  them.  As  to  his  taking  possession,  he  swears,  he 
took  it  under  the  authority  of  Christie,  the  auctioneer  ;  but  that 
act,  or  the  maimer  in  which  it  was  done,  cannot  alter  his  claim 
for  deficiency  or  misrepresentation.  It  is  said,  he  agreed  to 
give  up  this  claim;  but  it  is  sworn  only,  that  he  expressed 
himself  satisfied  ;  perhaps  he  thought,  there  would  be  no 
difficulty  in  obtaining  a  grant  in  fee  of  this  piece  of  ground 
in  exchange. 

Lord  Chancellob: 

[  223  ]  This  agreement  to  waive  his  claim  is  not  part  of  the  bill ;  as  it 

ought  to  be,  if  they  meant  to  go  upon  it. 
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For  Defendant :  1790. 

As  to  the  demand  of  interest,  by  his  bill  the  plaintiff  states,  Calcraft  v. 
that  there  were  many  judgments  against  him,  which,  he  says,  ^^^^^^ 
were  not  satisfied  till  July,  1787  ;  and  it  is  now  in  proof,  that 
there  were  others  not  satisfied  till  Hilary  term  last.  The  bill 
states,  that  they  occasioned  some  delay  in  the  proceedings,  till 
they  were  satisfied.  Defendant  was  ready  with  his  purchase- 
money  ;  and  deposited  it  in  a  bank  ;  then  he  is  in  the  case  of  a 
purchaser,  in  treaty  with  a  man,  who  cannot  make  a  good  title, 
and  having  his  money  always  ready,  lying  dead ;  therefore  it 
would  be  unreasonable,  that  he  should  pay  interest. 

Lord  Chancellob: 

Every  consideration,  upon  which  these  agreements  ought  to  be  [  ^^^  ] 
executed,  must  depend  upon  the  bona  fdes  of  the  transaction ; 
for  when  the  question  is  upon  the  selling  an  estate  upon  articles, 
particularly  by  auction,  it  is  impossible,  that  all  the  little  parti- 
culars relative  to  the  quantity,  title,  situation,  &c.,  should  be  so 
specifically  laid  down  as  not  to  call  for  some  allowance  and  con- 
sideration, when  the  bargain  comes  to  be  executed ;  therefore 
the  question  is,  where  the  bona  fides  is,  what  is  the  extent  of  it, 
and  the  conclusion  upon  it.  In  May,  1788,  Calcraft  in  a  printed 
particular  put  up  this  estate  to  sale,  describing  it  all  as  freehold, 
and  about  one  hundred  and  eighty-six  acres ;  then  he  held  out, 
cautiously  or  incautiously,  but  incautiously  in  this  case,  where 
part  of  it  was  not  freehold,  an  offer  of  freehold  in  the  particular 
situation  described ;  and  therefore  disappointed  a  purchaser,  if 
any  part  turned  out  to  be  in  the  situation  of  these  two  acres;  for 
the  whole,  except  forty-five  acres,  was  pleasure  ground,  and  the 
value  of  it  consequently  consisted  in  the  arrangement,  &c.  It 
was  bought  for  18,000  guineas.  In  June,  1788,  it  was  understood, 
that  these  two  acres  were  not  freehold,  and  not  only  that,  but 
that  they  were  held  only  from  year  to  year.  Various  other 
objections  were  made  and  discussed,  and  proposed  to  be  relieved, 
particularly  this  as  to  the  two  acres.  It  is  pretty  clear  upon  the 
evidence  of  Williams,  that  at  that  time  the  exchange  of  the  two 
acres  for  two  and  three-quarters  belonging  to  Bailey  was  looked 
upon  to  be  so  practicable,  that  Boebuck  seemed  to  have  had  no 
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1790.  difficulty  of  cloBing  with  the  bargain  to  take  these  two  and  three- 
CalgrTft  v.  quarter  acres  in  exchange  for  the  two  acres  in  the  park.  It  is 
clear,  that  it  is  impossible  to  state  what  was  said  upon  that 
subject  higher ;  the  conversation,  in  which  he  expressed  himself 
satisfied  with  those  terms,  and  the  evidence  of  this  witness,  that 
he  was  so  till  very  lately.  If  it  was  a  concluding  thing,  I  do  not 
know,  why  it  was  not  concluded;  for  it  was  struck  with  the 
agent,  who  was  a  man  of  business ;  but,  though  the  terms  were 
understood  to  be  reasonable,  it  went  no  farther.  When  the  time 
for  completing  the  bargain  came,  viz.,  Michaelmas,  1788,  an 
application  was  made  to  have  possession  delivered.  For  defen- 
dant it  is  said,  Christie  gave  him  a  right  to  take  possession  ;  but 
that  is  idle,  and  inconsistent  with  the  application  to  Williams 
for  leave,  and  with  the  circumstance  of  the  possession  being  held 
from  him  by  Calcraft;  such  right,  if  given,  could  stand  no  longer 
than  till  refusal  and  resistance.  At  Michaelmas  defendant, 
liking  the  bargain,  took  possession ;  but  previously  to  that 
Williams  in  a  conversation  between  them  told  him,  it  was 
necessary,  that  all  these  things  should  be  settled  before  the 
conclusion  of  the  business,  and  that  it  would  be  imprudent  in  him 
to  take  possession  before;  as  that  would  be  an  admission,  that  he 
had  no  objection  to  any  part  of  the  bargain.  After  receiving  that 
intimation,  he  took  forcible  possession.  I  confess,  I  have  turned  it 
much  in  my  mind,  whether  there  is  not  a  ground  arising  upon  that 
to  say,  he  had  bound  himself  not  to  make  any  farther  objection 
about  the  two  acres ;  and  would  have  been  glad  to  have  found  a  line 
to  do  that ;  but  there  is  not,  unless  the  matter  had  totally  ended 
there ;  if  it  had,  then  with  that  notice  I  should  have  been  inclined 
to  have  held  him  down ;  but  all,  that  passed  subsequent,  renders 
that  very  difficult,  if  not  impossible ;  for  I  cannot  infer  from  his 
conduct,  though  he  took  possession  with  violence,  that  he  in.  his 
own  mind  did  agree  to  quit  his  hold  upon  this  demand:  nor,  that 
Calcraft  understood  him  to  do  so;  for  the  latter  treated  with  him 
for  a  compromise,  after  he  took  possession ;  therefore,  if  he  fixes 
him  with  the  possession,  it  is  more  in  the  nature  of  a  penalty  ; 
which  is  an  impossible  ground  for  this  purpose.  The  treaties  for 
the  compromise,  subsequent  to  the  taking  possession,  shew,  that 
at  the  time  of  those  treaties  it  was  possible  for  him  to  have 
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finished  the  matter,  as  originally  proposed,  by  the  exchange  with  1790. 
Bailey.  Bailey  had  a  conversation  with  Roebuck ;  in  which  the  calckIpt  v. 
latter  informed  him,  he  might  make  what  he  pleased  of  the  land ;  Roebuck. 
as  Calcraft  must  have  it,  in  order  to  conclude  his  bargain  with 
him ;  and  Bailey's  disposition  as  to  the  land  had  remained  sub- 
sequent even  to  the  Michaelmas  the  same  as  before,  viz.,  that 
he  would  make  a  dry  exchange  (which  would,  I  dare  say,  be  a 
good  one  for  Bailey) ;  except  that  the  situation  Calcraft  was  in, 
from  the  impossibility  of  getting  his  money  without  a  suit,  and 
being  held  out  by  an  opulent  man,  might  drive  him  to  a  sort  of 
distress,  of  which  more  might  be  made,  than  the  real  value  of 
the  land.  Now  Roebrf^^k  says,  his  money  was  always  ready, 
since  he  took  possession.  If  this  is  true,  which  perhaps  is  so,  he 
gave  no  notice  of  it  to  Calcraft.  He  took  no  measure  to  arrange 
this  thing ;  for  (upon  the  evidence  of  Montford  I  speak)  it  is 
impossible  to  disguise  the  manner,  in  which  that  transaction  of 
the  arbitration  occurred.  Montford  was  appointed  arbitrator. 
It  is  not  uncommon  for  a  person,  appointed  arbitrator,  to  consider 
himself  as  agent  for  the  person  appointing  him.  How  that  is  so 
common  I  wonder ;  as  it  is  against  good  faith.  The  bond  says, 
he  is  an  indifferent  person;  and  he  breaks  a  most  solemn  engage- 
ment in  considering  himself  otherwise.  Montford  says,  the 
minutes,  represented  to  have  been  taken  down  of  terms  looked 
upon  to  be  reasonable,  were  not  authorised  by  him  to  be  taken 
down  as  the  ground  of  the  award  ;  and  that  he  held  no  public 
conversation  to  that  effect ;  not  denying  private  conversation, 
nor,  that  he  thought  them  reasonable,  nor,  that  they  covered 
the  whole  value  of  what  was  in  dispute.  But  he  was  taken  out 
of  the  room  by  the  person,  who  appointed  him  an  arbitrator,  and, 
when  he  came  in  again,  all  this  was  broke  off;  and  after  this 
conduct  they  have  examined  him,  expecting,  that  faith  would  be 
given  to  him;  and  he  now  offers  to  swear,  that  these  houses  were 
part  of  the  thing  intended  to  be  conveyed.  Subsequent  to  this 
other  terms  were  proposed  in  the  same  manner ;  and  this  man 
was  held  off  in  this  way.  The  good  faith  of  the  thing  required 
this ;  either  in  June,  1788,  the  defendant  should  have  said,  that 
this  ground  was  so  situated,  that  it  made  it  a  very  different  thing 
from  what  he  Jntended  to  purchase,  and  therefore  he  would  be 
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1790.  entirely  off;  or  he  should  have  proceeded  to  execute  the  contract, 
Galcbaft  v.  after  adopting  that  plan  upon  the  other  side.  Instead  of  that  he 
takes  violent  possession ;  and  makes  this  man  Bailey  think,  he  is 
entitled  to  demand  what  he  pleases ;  and  therefore  Bailey,  who 
was  nothing  loath,  enhances  his  demand.  However,  notwith- 
standing all  this  I  am  bound  down  by  the  rule  of  the  Court  to  allow 
some  compensation.  But  in  referring  this  to  the  Master  I  shall 
refer  it  to  him  to  consider,  what  under  the  circumstances  ought 
to  be  allowed  as  a  deduction  from  the  price  in  Michaelmas,  1788, 
when  the  money  ought  to  have  been  paid ;  and  if  he  thinks,  as  I 
do,  upon  it,  he  will  not  allow  more,  than  if  it  lay  in  the  middle 
of  a  waste  at  the  farthest  end  of  the  kingdom.  He  must  also 
compute  the  value  of  the  outgoings;  both  of  which  must  be 
deducted  from  the  purchase  money ;  after  that  Boebuck  must 
pay  the  rest,  with  4  per  cent,  from  Michaelmas  1788. 
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OXLET  V.   WATTS. 

(1  T.  B.  12.) 

Trespass  lies  for  working  an  estray,  alUiougli  the  original  taking  be 
admitted  to  be  lawjfnl. 

Tms  was  an  action  of  trespass  for  taking  a  horse,  tried  before 
Lord  Mansfield,  at  the  last  Summer  Assizes,  at  Maidstone. 

The  defendant,  as  bailiff  of  Lord  Dartmouth,  lord  of  the  manor 
of  A.,  justified  taking  the  said  horse  as  an  estray. 

Beplication,  that  after  the  taking  mentioned  in  the  declaration, 
the  defendant  worked  the  said  horse,  and  so  became  a  trespasser 
ab  initio. 

Erskine  now  moved  to  set  aside  the  verdict  which  had  been 
obtained  by  the  plaintiff,  on  the  ground  that  this  should  have 
been  an  action  on  the  case  for  the  consequential  damage,  and  not 
an  action  of  trespass,  because  the  original  taking  was  admitted 
to  be  lawful. 

But  per  GuBiAM :  The  subsequent  usage  is  an  aggravation  of       [  12  ] 
the  trespass  in  taking  the  horse;   for  the  using  made  him  a 
trespasser  ab  initio : 

Rule  refused.* 

♦  1  Salk.  221.  2  Wils.  313.  3  Wils.  20.  Yelv.  96.  7.  Cro.  Jac.  147. 
BulL  N.  P.  81. 
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1786.  FITZHERBEET  v.  MATHEB. 

(1 T.  B.  12—16.) 

Any  person  acting  by  the  orders  of  the  insured,  and  who  is  any  wise 
instnmental  in  procuring  the  insurance,  is  bound  to  disclose  all  he 
knows  to  the  underwriter,  before  the  policy  is  effected :  and  where  any 
misrepresentation  arises  from  his  fraud  or  negligence,  the  policy  is  void. 
Whete  one  or  two  innocent  persons  must  suffer  by  the  fraud  or 
negligence  of  a  third,  whichever  of  the  two  gave  him  credit  ought  to 
bear  the  los& 

Tms  was  an  action  on  a  policy  of  insurance  for  1102.  under- 
written by  the  defendant  on  the  2l8t  of  September  1782,  at  six 
guineas  per  cent,  on  a  cargo  of  oats  on  board  the  ship  Joseph, 
lost  or  not  lost,  at  and  from  Hartland  to  Portsmouth,  beginning 
the  adventure  from  the  loading  thereof  on  board  the  said  ship  at 
Hartland.  The  defendant  pleaded  the  general  issue,  and  paid 
the  premium  into  Court.  The  jury  found  a  verdict  for  the 
plaintiff  at  the  sittings  at  Guildhall,  before  Buller,  J.  after  last 
Trinity  Term,  subject  to  the  opinion  of  the  Court  on  the  following 
case: 

"  That  on  the  27th  of  July  1782,  William  Bundock,  of  Pool, 
agent  for  the  plaintiff,  contracted  with  Bichard  Thomas  of 
Hartland,  a  corn-factor,  for  the  purchase  of  600  quarters  of  oats, 
to  be  consigned  to  William  Fuller,  at  Portsmouth,  on  the 
plaintiff's  account,  and  directed  Thomas  to  send  him  (Bundock) 
a  bill  of  loading  and  invoice,  and  also  a  like  bill  of  loading  and 
invoice  to  the  plaintiff  at  Guthbert  Fisher's,  Esq.,  London. 
That,  in  pursuance  thereof,  Thomas  shipped  the  oats  on  board 
the  ship  insured,  which  sailed  from  Hartland  on  the  16th  of 
September  1782 ;  and  was  lost  the  same  day  off  the  pier  of  Hart- 
land. That  on  the  16th  of  September  1782,  Thomas  wrote  the 
two  following  letters  to  William  Bundock  and  Cuthbert  Fisher :  " 

"  To  Mr.  William  Bundock. 

"Habtlahd,  /8f«p«.  16,  1782. 

"  Sir,— This  morning  I  loaded  the  Josq^h  with  175  quarters  of 

oats  to  the  address  of  William  Fuller,  Portsmouth,  and  the  sloop 

sailed  immediately :  but  I  am  afraid  the  wind  is  coming  to  the 

westward,  and  will  force  her  back.     I  have  engaged  Harvey, 
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which  hope  will  carry  the  rest ; .  and  if  the  weather  does  not        1785. 
come  foul,  hope  to  despatch  him  this  week.     I  have  sent  a        Ym- 
bill  of  loading  and  a  letter  by  the  master  to  Mr.  Fuller ;  also    ™^h^*'' 
I  have  sent  a  bill  of  loading  and  advice  to  Mr.  Fisher,  that 
he  may  insure  if  he  likes,  as  the  equinox  is  near,  &c. 

"  R.  Thomas." 


"TOCXTTHBBBT   FiSHBB, 

'^Habtlakd,  8eja.  16,  1782. 

"Sir, — ^By  an  order  from  Mr.  William  Bundock  of  Pool,  I 

shipped  this  day  on  board  the  Joseph,  who  immediately  sailed  for 

Portsmouth,  a  cargo  of  oats  as  under ;  and  by  the  same  order,  as 

well  as  the  orders  of  Thomas  Fitzherbert,  Esq.,  I  took  the  liberty 

of  drawing  on  you  at  three  days'  sight,  in  favour  of  Messrs.  Scott 

and  WiUes,  or  order,  106Z.  10«.  to  be  placed  to  the  account  of 

Thomas  Fitzherbert,  Esq.    I  wish  the  whole  safe  to  hand,  and 

expect  another  vessel  to  be  loaded  this  week,  weather  permitting. 

This  evening  appears  stormy.  "  I  remain,  &c. 

"  R.  Thomas." 

£    s.  d. 
"  Shipped  175  quarters  of  sweet  dry  oats  at  12«.  2d.  ) 

per  quarter  on  board  the  Joseph  of  Pool  .        .     ) 

Bills  of  lading 0    0  10 

£106  10    0 

"  That  about  six  or  seven  o'clock  of  the  evening  of  the  16th 
September,  Richard  Thomas  heard  a  report  that  the  ship  was  on 
shore ;  and  at  six  o'clock  in  the  morning  of  the  17th,  he  knew 
the  ship  was  lost.  That  the  mode  of  sending  letters  from  Hart- 
land  to  London  is  as  follows :  the  letters  are  collected  by  a  private 
hand,  who  goes  with  them  from  Hartland  to  Bideford  about  one 
or  two  o'clock  on  the  day  the  post  sets  out  from  Bideford,  and 
which  leaves  Bideford  about  nine  o'clock  in  the  evening.  That 
the  16th  of  September  was  not  a  post-day,  and  the  above  letters 
did  not  leave  Hartland  till  one  o'clock  in  the  afternoon  on  the 
17th,  which  was  the  post-day  from  Bideford  to  London ;  and  the 
letters  which  went  from  Bideford  by  the  post  of  that  evening, 
were  received  in  London  on  the  20th  of  September.    That  on 


Mathbb. 
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1785.        the  19th  the  plaintiff  wrote  the  following  letter  to  Cuthbert 
FiTz-        Fisher,  Esq. : 

HKSBKBT  r.  ««  StUBB  LoDQB,  NBAB  POETSMOTTTH, 

"  5ep«.  19,  1782. 
"  Dbab  Fishbe, — My  correspondent,  Mr.  William  Bundook  of 
Pool,  having  informed  me  he  has  sent  two  sloops  to  Hartland  in 
Devonshire,  to  load  oats  on  my  account  and  risk,  I  beg  the  favour 
of  you  to  insure  my  amount  of  the  cargoes  to  Portsmouth,  as  soon 
as  the  bills  are  sent  you.  **  T.  Fitzherbbbt." 

*'  That  the  last-mentioned  letter,  together  with  the  aforesaid 
letter,  from  B.  Thomas  to  Mr.  Fisher,  dated  the  16th  of 
September,  were  both  received  by  Fisher  in  London  on  the  20th 
of  September,  and  he  thereupon  directed  the  insurance  in  question 
to  be  effected.  That,  on  the  21st  of  September,  the  defendant 
under-wrote  the  pohcy  stated  in  the  declaration.  If  the  Court 
should  be  of  opinion  that  the  plaintiff  may  recover,  then  the 
verdict  to  stand ;  if  not,  then  a  verdict  for  the  defendant." 

Bower  for  the  plaintiff  made  two  questions  : 

1st,  Supposing  Thomas  to  be  the  agent  of  the  plaintiff, 
whether  his  negligence,  in  not  sending  an  account  of  the  loss  of 
the  ship,  shall  vacate  the  policy  ? 

The  whole  that  is  required  in  making  these  kind  of  contracts 
is,  that  they  be  made  bond  fide  between  the  insured  and  the 
insurer.  If  there  be  a  real  disclosure  as  between  them,  the  act 
of  a  third  person  is  not  material.* 

2ndly,  Whether  Thomas  be  the  plaintiff's  agent?  All  the 
orders  which  Bundock  had  given  to  Thomas  were  to  send  such  a 
quantity  of  oats  on  board  a  ship,  and  to  send  a  bill  of  lading  ; 
the  moment  he  had  done  that,  his  agency  ceased. 

Cowper,  for  the  defendant,  contended  that  Thomas  was  the 
plaintiff's  agent.  Thomas  suffered  a  letter  to  go  to  Fisher, 
informing  him  that  the  ship  sailed  several  hours  after  he  knew 
she  was  lost ;  he  himself  knowing  an  insurance  might  be  made, 
as  appears  by  his  letter  dated  the  same  day  to  Bundock.    The 

*  6  Burr.  2084. 
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letter  having  been  written  before  the  loss  was  known  makes  no        1786. 
difference,  because  it  did  not  go  before  Thomas  actually  knew  of        i^. 
the  loss.    If  there  had  been  no  reference  to  Thomas's  letter,    "^tb^.*' 
there  could  have  been  no  insurance :  this  connects  him  with  the 
principal.    The  case  of  Stewart  v.  Dunlop,  in  the  House  of  Lords 
in  1785,  on  an  appeal  from  the  Sessions  of  Scotland,  is  very 
strong.    That  was  where  a  clerk  of  the  assured,  knowing  of  the 
loss  of  the  ship,  suffered  the  merchant  to  cause  a  policy  to  be 
made,  without  disclosing  what  he  knew ;  on  which  ground  the 
policy  was  vacated.* 

LoBD  Mansfield,  Ch.  J. : 

This  policy  was  effected  by  misrepresentation :   and  that  mis-        [  15  ] 
representation  arose  from  the  proper  agent  of  the  plaintiff,  who 
gave  the  intelligence.    Now  whether  this  happened  by  fraud  or 
negligence,  it  makes  no  difference ;  for,  in  either  case  the  policy 
is  void. 

It  was  by  misrepresentation;  because  the  under- writer  was 
warranted,  on  the  information  of  the  agent,  to  take  for  granted, 
that  on  the  17th  September,  at  12  or  1  o'clock,  the  ship  was  safe  ; 
for  the  agent  gave  an  account  of  the  ship  being  loaded,  and  said 
nothing  of  what  had  happened  to  her.  Then  there  was  strong 
ground  to  believe  on  this  letter,  that  she  was  safe  when  the  post 
came  away. 

How  did  this  misrepresentation  happen?  The  agent  wrote 
the  letter.  And  supposing  he  was  not  an  agent,  he  gave  in- 
formation to  Fisher,  as  well  as  to  the  plaintiff,  to  make  the 
insurance.  He  acted  honestly  when  he  wrote  the  letter ;  but  on 
the  16th  at  night  he  heard  the  ship  was  on  shore,  and  the  next 
morning  he  knew  that  she  was  lost.  The  post  did  not  go  out 
till  the  afternoon  of  that  day ;  therefore  he  had  full  opportunity 
to  send  an  account  of  the  loss. 

If  Thomas  were  not  guilty  of  fraud,  at  least  he  was  guilty  of 
great  negligence ;  and  this  policy,  being  effected  by  misrepresen- 
tation, is  void. 

*  Quaaref  Whether  that  caae  might     self  knew  of  the   loss  before   the 
not  haye  been  determined  on   the     policy  was  effected  P 
pieeomption  that  the  principal  him- 
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1786.  WiLLBS,   J.  : 

FiTz-  Thomas  must  be  considered  as  the  agent  of  the  plaintiff.    He 

matueb.     shews  by  his  first  letter  that  he  acted  by  the  orders  of  Bondock, 

[  16  ]       as  well  as  of  the  plaintiff ;  and  being  his  agent,  the  plaintiff  mast 

be  liable  for  any  misrepresentation  of  Thomas;  and  this  is  a 

gross  misrepresentation. 

ASHHUBST,  J. : 

[  16  ]  On  general  principles  of  policy,  the  act  of  the  agent  ought  to 

bind  the  principal :  because  it  must  be  taken  for  granted,  that 
the  principal  knows  whatever  the  agent  knows.  And  there  is  no 
hardship  on  the  plaintiff :  for  if  the  fact  had  been  known,  the 
policy  could  not  have  been  effected. 

BULLEB,  J.: 

[  16  ]  In  order  to  shew  that  Thomas  was  not  the  agent  for  the 

plaintiff,  Mr.  Bower  assumed  one  fact  which  is  contrary  to  the 
case ;  for  he  said  the  insurance  was  not  made  in  consequence  of 
Thomas's  letter:  but  the  fact  is  not  so.  According  to  the 
plaintiff's  letter,  the  insurance  was  not  to  be  made  till  Thomas's 
letter  arrived :  and  the  plaintiff  expressly  refers  to  the  letter  of 
Thomas, ''  when  it  shall  arrive ; "  it  was  therefore  the  foundation 
of  the  insurance. 

Though  the  plaintiff  be  innocent,  yet  if  he  build  his  informa- 
tion on  that  of  his  agent,  and  his  agent  be  guilty  of  a  misrepre- 
sentation, the  principal  must  suffer.  It  is  the  common  question 
every  day  at  Guildhall,  when  one  of  two  iimocent  persons  must 
suffer  by  the  fraud  or  negligence  of  a  third,  which  of  the  two 
gave  credit  ?  Here  it  appears  that  the  plaintiff  trusted  Thomas ; 
and  he  must  therefore  take  the  consequences. 

Judgment  for  the  defendant. 
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DELANY  AND  Another  v.  STODDART. 

MOTION  FOB  A  NEW  TBIAL. 

(IT.R  22-27.) 

If  a  ship  be  diiTen  out  of  her  loading  port  into  another  port,  and  being 
there,  she  does  the  best  she  oan  to  get  to  her  port  of  .destination,  she  is 
not  obliged  to  return  to  the  port  from  whenoe  she  was  driven. 
Neither  is  it  a  deviation  if  she  complete  her  lading  at  the  port 
into  which  she  is  driven.  In  the  principal  case,  however,  there  was  a 
custom  to  wairant  this. 

Tms  was  an  action  upon  the  case  to  recover  a  loss  upon  the 
ship  Friendahipj  which  the  plaintiff,  who  was  a  merchant  in  the 
West  Indies,  had  ordered  the  defendant,  who  was  his  corres- 
pondent in  England,  to  get  insured  '^  at  and  from  St.  Eitts  to 
London,"  and  which  the  defendant  had  neglected  to  do. 

The  jury  had  found  a  verdict  for  the  plaintiff  with  1,5002. 


1786. 


The  only  important  question  was  whether  the  neglect  to  insure 
had  been  the  cause  of  loss  to  the  plaintiff.  The  material  facts 
sufficiently  appear  from  the  judgments. 

After  argument  by  counsel, 

Loan  Mansfield,  Ch.  J.: 

The  question  is,  whether  this  is  the  same  voyage  as  that        [  24  ] 
intended  to  be  insured ; — ^whether  there  was  a  deviation  ?    That 
depends  upon  the  evidence. 

If  a  storm  drive  a  ship  out  of  her  voyage  into  any  port,  and 
being  there,  she  does  the  best  she  can  to  get  to  her  port  of  des- 
tination, she  is  not  obliged  to  return  back  to  the  point  from 
whence  she  was  driven :  but  here  the  witnesses  say,  she  tried  to 
get  back  to  St.  Kitts,  and  could  not,  and  it  is  a  much  easier 
navigation  to  go  directly  from  St.  Eustatia  to  London,  than  to 
go  back  to  St.  Kitts  first.  And  as  to  the  taking  in  the  cargo  at 
St.  Eustatia,  I  do  not  find  that  the  ship  lost  any  time  by  it. 
Every  thing  should  be  imputed  to  the  storm  which  was  in  reality 
done  and  occasioned  by  it.  This  is  the  only  point  on  which  I 
had  any  doubt ;  and  it  required  some  consideration.    It  was  a 


140  K.  B.  MICH.  TERM— 1  T.  E.  22—27. 

1785.        question  which  was  proper  to  be  left  to  a  jury,  whether  this  was 

dblIny  «.    the  same  voyage  or  not ;  and  they  have  determined  it. 
Stoddabt. 

WiLLBS,  J. : 

[  25  ]  My  only  doubt  is,  whether  this  was  the  same  voyage  insured. 

So  far  as  the  ship  was  driven  by  stress  of  weather,  so  far  there 
is  an  exception.  When  she  was  driven  to  St.  Eustatia,  she 
attempted  to  get  back  to  St.  Eitts ;  but  I  do  not  find  that  she 
made  any  attempt  to  get  to  London  at  that  time.  When  she 
was  at  St.  Eustatia,  the  owner  of  the  ship  sold  her  to  Boss,  who 
loaded  her  afresh  with  tobacco  instead  of  sugar,  which  was  to 
have  been  her  original  cargo ;  so  that  there  was  a  new  cargo,  a 
new  owner,  and  a  new  voyage.  In  these  cases  we  lean  very 
much  to  deviation.  In  a  case*  lately  determined  in  this  Court 
it  was  held,  that  going  to  Beaumaris,  though  only  a  few  leagues 
out  of  the  way,  was  a  deviation.  It  strikes  me  as  a  case  of  some 
difficulty :  perhaps  the  jury  had  not  enough  evidence  laid  before 
them  to  determine  upon ;  for  there  is  nothing  said  on  the  part  of 
the  defendant  as  to  the  usual  course  of  the  voyage.  The  risk 
was  certainly  increased  by  the  ship's  continuing  at  St.  Eustatia 
so  long ;  for  the  insurance,  if  good  at  all,  was  good  all  the  time 
she  lay  by  at  St.  Eustatia,  and  she  might  have  continued  there 
much  longer.  In  my  opinion,  it  is  very  well  worth  the  re-con- 
sideration of  a  jury. 

ASHHTJBST,  J.  : 

[25]  This  ought  to  be  considered  as  the  same  voyage  insured. 

Wherever  a  ship  is  driven  by  stress  of  weather  out  of  her 
own  port  into  another,  that  shall  not  be  considered  as  a  devia- 
tion. Here  the  ship  was  forced  by  stress  of  weather  to  go  to  St. 
Eustatia,  and  being  there,  she  endeavoured  several  times  to  get 
back  to  St.  Eitts,  but  without  effect.  In  fact  it  was  better  for 
the  parties  that  the  cargo  should  be  completed  at  St.  Eustatia. 
Her  continuing  at  St.  Eustatia  rather  diminished  the  risk  than 
otherwise ;  because,  if  she  had  gone  back  to  St.  Eitts,  it  would 
have  taken  up  a  longer  time.    If  then  every  thing  was  done  that 


*  Hihhert  and  others,  assignees  of  Barher  y.  Phyn, 


K.  B.  MICH.  TERM— 1  T.  R.  22-27.  141 

could  be  done  under  such  circumstances  for  the  benefit  of  the        1785. 

adventure,  this  shall  not  vacate  the  policy.  dblIny  i». 

Stoddabt. 

BULLEB,  J. : 

I  will  first  consider  whether  this  is  a  different  voyage.  That  '-  ■' 
cannot  be,  as  it  would  be  contrary  to  the  evidence.  Neither  is  it 
true  that  the  vessel  afterwards  pursued  the  same  voyage  by 
accident ;  for  that  part  of  the  cargo  which  she  took  in  at  St. 
Eitts  continued  on  board  her  the  whole  time,  and  the  original 
intention  of  the  ship's  coming  to  London  was  likewise  continued : 
the  parties  never  thought  of  a  different  voyage.  But  it  is  said, 
that  she  took  in  another  cargo  at  St.  Eustatia.  What  says  the 
evidence  ?  Where  a  captain  has  not  taken  in  a  full  cargo  at  St. 
Eitts,  it  is  usual  to  take  in  the  rest  at  St.  Eustatia ;  such  was 
proved  to  be  the  custom  of  the  voyage ;  and  it  was  proved  that 
on  a  voluntary  act  of  the  captain's  going  to  St.  Eustatia,  the 
policy  would  have  protected  the  ship  during  her  stay  there ;  a 
fortiori  will  it,  where  the  ship  was  driven  there  by  stress  of 
weather.  As  to  the  defendant's  not  being  prepared  at  the  trial 
to  answer  the  usage,  he  ought  to  have  come  prepared  for  that 
which  was  the  gist  of  his  defence.  Then  was  the  risk  altered  ? 
had  it  been  so,  it  was  in  the  defendant's  power  to  have  proved  it : 
but  there  was  no  proof  that  it  was  altered.  Part  of  the  same 
cargo  continued ;  nor  does  it  appear  that  they  meant  to  alter  the 
cargo :  for  she  endeavoured  to  get  back  to  St.  Eitts  to  take  in 
the  rest,  but  was  prevented  by  storms.  I  think  the  risk  would 
in  reality  have  been  much  greater,  if  she  had  gone  back ;  for  she 
must  have  come  by  the  way  of  St.  Eustatia  again  in  her  passage 
home.  The  part  of  the  cargo  which  was  taken  in  at  the  time 
the  ship  was  driven  from  St.  Eitts  had  been  already  paid  for  by 
the  defendant :  even  this  would  not  have  been  paid  for  by  the 
defendant,  if  he  had  conceived  that  the  voyage  had  been  at  an 
end.  Another  circumstance  is  very  strong ;  all  the  other  policies 
on  the  same  voyage  have  been  paid. 
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^-  FOEWAED  V.  PITTAED. 

(1  T.  E.  27—34.) 

A  carrier  who  undertakes  for  hire  to  carry  goods,  is  bound  to  deliyer 
ihem  at  all  eyents,  except  damaged  or  destroyed  by  the  act  of  God  or 
the  King's  enemies — eyen  though  the  jury  expressly  find  that  they  were 
destroyed  without  any  actual  negligence  in  the  defendant.  A  carrier  is 
in  the  nature  of  an  insurer. 

Tms  was  an  action  on  the  case  against  the  defendant  as  a 
common  carrier,  for  not  safely  carrying  and  delivering  the 
plaintiff's  goods.  This  action  was  tried  at  the  last  Summer 
Assizes  at  Dorchester,  before  Mr.  Baron  Perryn,  when  the  jury 
found  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  on  the  following  case : 

"  That  the  defendant  was  a  common  carrier  from  London  to 
Shaftsbury.  That  on  Thursday  the  14th  of  October,  1784,  the 
plaintiff  delivered  to  him  on  Weyhill  twelve  pockets  of  hops  to  be 
carried  by  him  to  Andover,  and  to  be  by  him  forwarded  to 
Shaftsbury  by  his  public  road  waggon,  which  travels  from 
London  through  Andover  to  Shaftsbury.  That,  by  the  course  of 
travelling,  such  waggon  was  not  to  leave  Andover  till  the  Saturday 
evening  following.  That  in  the  night  of  the  following  day  after 
the  delivery  of  the  hops,  a  fire  broke  out  in  a  booth  at  the 
distance  of  100  yards  from  the  booth  in  which  the  defendant  had 
deposited  the  hops,  which  burnt  for  some  time  with  unex- 
tinguishable  violence,  and  during  that  time  communicated  itself 
to  the  said  booth  in  which  the  defendant  had  deposited  the  hops 
and  entirely  consumed  them  without  any  actual  negligence  in  the 
defendant.     That  the  fire  was  not  occasioned  by  lightning." 

N.  Bond  for  the  plaintiff  : 

The  question  is,  whether  a  carrier  is  liable  for  the  loss  of 
goods  occasioned  by  fire,  without  any  negligence  in  him  or  his 
servants.  The  general  proposition  is,  that  a  carrier  is  liable  in 
all  cases,  except  the  loss  be  occasioned  by  the  act  of  God,  or  the 
King's  enemies.*  And  this  doctrine  has  lately  been  recognised 
by  this  Court,  in  the  case  of  The  Company  of  the  Trent  Naviga- 
*  Lord  Baymond,  909  ;  1  Wils.  281. 
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Hon  V.  Wood*    The  only  doubt  is  on  the  construction  of  the        ^^' 
words  "  the  act  of  God."    It  is  an  effect  immediately  produced    Fobwabd  v. 

_         PiTTABD. 

without  the  interposition  of  any  human  cause.  In  Amies  and 
Stephens, \  these  words  were  held  to  include  the  case  of  a  ship 
being  lost  by  tempest.  In  the  books,  under  the  head  of  **  waste/' 
there  is  an  analogous  distinction  to  be  found:  if  a  house  fall 
down  by  tempest,  or  be  burned  by  lightning,  it  is  no  waste ;  but 
burning  by  negligence  or  mischance  is  waste.! 

Borough,  for  the  defendant,  observed,  that  the  point  in  this 
case  was  not  before  the  Court  in  any  of  the  cases  cited.  The  general 
question  here  is,  whether  a  carrier  is  compellable  to  make  satis- 
faction for  goods  delivered  to  him  to  carry,  and  destroyed  by 
mere  accident,  in  a  case  where  negligence  is  so  far  from  being 
imputed  to  him,  that  it  is  expressly  negatived  ?  This  action  of 
assumpsit  must  be  considered  as  an  action  founded  on  what  is 
called  the  custom  of  the  realm  relating  to  carriers.  And  from  a 
review  of  all  the  cases  on  this  subject  it  manifestly  appears  that 
a  carrier  is  only  liable  for  damage  and  loss  occasioned  by  the 
acts  or  negligence  of  himself  and  servants,  that  is,  for  such 
damage  and  loss  only  as  human  care  or  foresight  can  prevent ; 
and  that  there  is  no  implied  contract  between  him  and  his 
employers  to  indemnify  them  against  unavoidable  accidents. 
The  law  with  respect  to  land  carriers  and  water  carriers  is  the 
same.  Rich  v.  Kneeland,  Cro.  Jac.  880 ;  Hob.  17 ;  5  Burr.  2827. 
In  Yid.  27,  the  declaration,  in  an  action  against  a  waterman 
for  negligently  keeping  his  goods,  states  the  custom  relative  to 
carriers  thus,  **  absque  substractione,  amissione,  seu  spoliatione, 
portare  tenentur,  ita  quod  pro  defectu  dictorum  communium 
portatorum  seu  servientium  suorum,  hujusmodi  bona  et  catalla 
eis  sic  ut  prefertur  deliberata,  non  sint  perdita,  amissa,  seu 
spoliata."  It  then  states  the  breach,  that  the  defendant  had  not 
delivered  them,  and  "pro  defectu  bonaa  custodias  ipsius  defendentis 
et  servientium  suorum  perdita  et  amissa  fuerunt."  In  Brownl. 
Bed.  12,  the  breach  in  a  declaration  against  a  carrier  is  "  defendens 
tam  negligenter  et  improvidd  custodivit  et  carriavit,  &c."    In 

*  East.    25  060.  m.    B.  B.  rep.         f  1  Stra.  128. 
3  Esp.  C.  127.  X  Co.  litt.  53,  a,  b. 
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1785.  Clift  88,  89,  Mod.  Intr.  91,  92,  and  Herne  76,  the  entries  are  to 
FoBWABD  r.  ^^^  same  effect.  In  Rich  and  Kneeland*  the  custom  is  stated  in 
PiTTABD.  ^  similar  way :  and  in  the  Exchequer  Chamber  it  was  resolved, 
'^  that  though  it  was  laid  as  a  custom  of  the  realm,  yet  indeed  it 
is  common  law."  On  considering  these  cases,  it  is  not  true  that 
''the  act  of  God,  and  of  the  King's  enemies,"  is  an  exception 
from  the  law.  For  an  exception  is  always  of  something  compre- 
hended within  the  rule,  and  therefore  excepted  out  of  it ;  but  the 
act  of  God  and  of  the  King's  enemies  is  not  within  the  law  as 
laid  down  in  the  books  cited. 

All  the  authorities  cited  by  the  counsel  for  the  plaintiff  are 
founded  on  the  dictum  in  Coggs  v.  Bernard,}  where  this  doctrine 
was  first  laid  down ;  but  Lord  Holt  did  not  mean  to  state  the 
proposition  in  the  sense  in  which  it  has  been  contended  he  did 
state  it.  He  states  t  the  responsibility  of  carriers  in  case  of 
robbery  to  take  its  origin  from  a  ground  of  policy,  and  therefore 
could  not  mean  to  say,  that  a  carrier  was  also  liable  in  cases  of 
accidents,  where  neither  combination  or  negligence  can  possibly 
exist. 

It  appears  from  the  "  Doctor  and  Student "  §  that,  at  the  time 
that  book  was  written,  the  carrier  was  held  liable  for  robberies 
which  diligence  and  foresight  might  prevent.  And  what  is  there 
said  agrees  precisely  with  the  custom ;  and  does  not  bear  hard 
on  the  carrier.  If  he  will  travel  by  night,  and  is  robbed,  he  has 
no  remedy  against  the  hundred ;  for  then  he  is  not  protected  by 
the  statute  of  Winton,  and  he  ought  to  be  answerable  to  the  em- 
ployer. If  he  travel  by  day  and  is  robbed  he  has  a  remedy. 
Now  the  carrier  may  not  perhaps  be  worth  suing ;  and  the  em- 
ployer may  bring  the  action  against  the  hundred  in  his  own 
name;  which  action  he  would  be  deprived  of,  if  the  carrier 
travelled  by  night. 

It  is  probable,  that  the  custom  relating  to  carriers  took  its 
origin  from  the  civil  law  as  to  bailments.  Now  it  is  observable 
that  in  no  one  case  of  bailment  is  the  bailee  answerable  for  an 
accident :  he  is  only  liable  for  want  of  diligence.  The  only  dif- 
ference in  this  respect  between  the  civil  and  the  English  law  is, 

*  Hob.  17.  t  I^rd  Baymond,  918. 

t  2  Loid  Baymond,  909.  §  Dial.  2,  c.  38,  p.  270. 
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that  the  former  *  distinguiBhes  between  the  different  degrees  of       i785. 
diligence  required  in  the  different  species  of  baihnent ;  which  the   FoswijftD  v. 
latter  does  not.  'pittabd. 

In  all  the  cases  to  be  found  in  our  books,  may  be  traced  the 
true  ground  of  liability,  negligence.  If  the  law  were  not  as  is; 
now  contended  for,  the  question  of  negligence  could  never  jhave 
arisen;  and  the  ease  of  robbery  could  not  have  borne  any 
argument ;  whereas  the  case  of  Mora  v.  Slue  t  came  ox\ 
repeatedly  before  the  Court,  and  created  very  considerable 
doubts. 

In  the  case  of  Dale  v.  Hall,l  and  the  Proprietors  of  the  Trent 
Navigation  v.  Wood,  there  were  clear  facts  of  negligence.  In  the 
first,  the  rats  gnawed  a  hole  in  the  hoy,  which  undoubtedly 
might  have  been  prevented.  And  in  the  other,  each  of  the 
Judges,  in  giving  his  opinion,  said  there  was  negligence. 

In  the  year-books,  §  there  is  a  case  of  an  action  against  a 
waterman  for  overloading  his  boat  so  that  the  plaintiff's  horse 
was  drowned.  This  case  is  recognized  in  Williams  v.  Lloyd,\\ 
where  it  is  said  "  it  was  there  agreed  that  if  he  had  not  sur- 
charged the  boat,  although  the  horse  was  drowned,  no  action  lies, 
notwithstanding  the  assumpsit:  but  if  he  surcharge  the  boat, 
otherwise;  for  there  is  default  and  negligence  in  the  party." 
The  Court  in  22  Ass.  41,  said,  /^  it  seems  that  you  trespassed 
when  you  surcharged  the  boat,  by  which  the  horse  perished." 
The  same  case  is  to  be  found  in  1  Bo.  Abr.  10,  pi.  18,  Bro.  Tit. 
Action  sur  le  Case  78.  And  it  is  also  recognised  in  Williams  v. 
Hide  and  Ux.  Palm.  548. 

In  Winch.  26.  To  an  action  against  a  carrier,  there  is  a  special 
plea  that  the  inn  in  which  the  goods  were  deposited  was  burned 
by  fire,  and  that  the  plaintiff's  goods  were  at  the  same  time 
destroyed,  without  the  default  of  neglect  of  the  defendant  or  his 
servants.  To  this  the  plaintiff  demurred,  not  generally  but  spe- 
cially, ''  that  the  plea  amounted  to  the  general  issue." 

In  all  actions  founded  in  negligence,  the  negligence  is  alleged 
and  tried,  as  a  fact;  as  in  actions  against  a  farrier,  smith, 

♦  Justin.  Ub.  3.  15.    S.  2,  3,  4;         t  1  Wilfl.  281. 
Tit.35;S.  5.  S  22  Ass.  41. 

t  1  Vent.  190,  238.  ||  S.  W.  Jones,  180. 

R.R. — ^VOL.  I.  Ii 
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1785.  coachman,  &c.  It  is  the  constant  coarse  in  such  actions  to 
FoBWABDr.  leave  the  question  of  negligence  to  the  jury.  It  appears  in 
Dalston  v.  Jansan,*  that  the  defendant  formerly  used  to  plead 
particularly  to  the  neglect.  In  48  Edw.  III.,  88  Clerk's  Assist.  99, 
Mod.  Intr.  95,  and  Brown.  Bed.  101,  which  were  actions  founded 
in  negligence,  the  negligence  is  traversed.  Now  a  traverse  can 
be  only  of  matter  of  fact.  And  here  negligence  is  expressly  nega- 
tived by  the  case. 

However,  if  the  Court  should  be  of  opinion,  that  the  carrier  is 
answerable  for  every  loss,  unless  occasioned  by  the  act  of  Grod,  or 
the  King's  enemies,  he  then  contended  that,  as  the  act  of  God 
was  a  good  ground  of  defence,  this  accident  though  not  within 
the  words,  was  within  the  reason,  of  that  ground.  He  cited  the 
comments  of  Lord  Bacon,  in  his  Law  Tracts,  on  this  maxim. 
Beg.  6,  "  necessitas  inducit  privilegium  quoad  jura  privata." 

It  is  expressly  found  in  the  present  case,  that  the  fire  burnt 
with  unextinguishable  violence.  The  breaking  out  of  the  fire 
was  an  event  which  God  only  could  foresee.  And  the  course  it 
would  take  was  as  little  to  be  discovered  by  human  penetration. 

Bond  in  reply : 

There  are  several  strong  cases  where  there  could  not  be  any 
negligence.  It  is  not  sufficient  in  these  cases  to  negative  any 
negligence ;  for  everything  is  negligence  which  the  law  does  not 
excuse,  t  And  the  question  here  is,  is  this  a  case  which  the  law 
does  excuse  ?  In  Goffe  v.  Clinkard  (cited  in  Wils.  282),  there 
was  all  possible  care  on  the  part  of  the  defendants.  The  judg- 
ment in  the  case  of  Gibbon  v.  Peyton  and  another,!  which  was  an 
action  against  a  stage-coachman  for  not  delivering  money  sent, 
is  extremely  strong :  there  Lord  Mansfield  said,§  *'  a  common 
carrier  in  respect  of  the  premium  he  is  to  receive,  runs  the  risk 
of  them,  and  must  make  good  the  loss,  though  it  happen  without 
any  fault  in  hun ;  the  reward  making  him  answerable  for  their 
safe  delivery." 

That  a  carrier  was  liable  in  the  case  of  a  robbery  was  first  held 
in  9  Ed.  IV.  pi.  40. 

♦  5  Mod.  90.  t  4  Buir.  2298. 

t  1  Wils.  282.  S  4  Burr.  2300. 
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A  bailee  only  engages  to  take  care  of  his  goods  as  his  own,  and        1785. 
is  not  answerable  for  a  robbery ;  but  a  carrier  insures.    1  Yentr.    kobwIbd  v. 
190,  288 ;  Sir  T.  Eaym.  220,  S.  C. ;  1  Mod.  85.  Pittabd. 

As  to  negligence  being  a  matter  of  fact ;  that  is  answered  by 
the  decision  in  the  Company  of  the  Trent  Navigation  v.  Wood. 

LoBD  Mansfield: 

There  is  a  nicety  of  distinction  between  the  act  of  God  and  in-        [  88  ] 
evitable  necessity.    In  these  cases  actual  negligence  is  not  neces- 
sary to  support  the  action.  Cur.  adv.  vidt. 

Afterwards  Lobd  Mansfield  delivered  the  unanimous  opinion  of 
the  Court : 

After  stating  the  case :  The  question  is,  whether  the  common  [  88  ] 
carrier  is  liable  in  this  case  of  fire  ?  It  appears  from  all  the  cases 
for  100  years  back,  that  there  are  events  for  which  the  carrier  is 
liable  independent  of  his  contract.  By  the  nature  of  his  contract, 
he  is  liable  for  all  due  care  and  diligence ;  and  for  any  negligence 
he  is  suable  on  his  contract.  But  there  is  a  further  degree  of 
responsibility  by  the  custom  of  the  realm,  that  is,  by  the  common 
law ;  a  carrier  is  in  the  nature  of  an  insurer.  It  is  laid  down  that 
he  is  liable  for  every  accident,  except  by  the  act  of  God,  or  the 
King's  enemies.  Now  what  is  the  act  of  God  ?  I  consider  it  to 
mean  something  in  opposition  to  the  act  of  man :  for  everything 
is  the  act  of  God  that  happens  by  his  permission  ;  everything,  by 
his  knowledge.  But  to  prevent  litigation,  collusion,  and  the 
necessity  of  going  into  circumstances  impossible  to  be  unravelled, 
the  law  presumes  against  the  carrier,  unless  he  shews  it  was  done 
by  the  King's  enemies  or  by  such  act  as  could  not  happen  by  the 
inter\'ention  of  man,  as  storms,  lightning,  and  tempests. 

If  an  armed  force  come  to  rob  the  carrier  of  the  goods, 
he  is  liable :  and  a  reason  is  given  in  the  books,  which  is  a  bad 
one,  viz.,  that  he  ought  to  have  a  sufficient  force  to  repel  it :  but 
that  would  be  impossible  in  some  cases,  as  for  instance  in  the 
riots  in  the  year  1780.  The  true  reason  is,  for  fear  it  may  give 
room  for  collusion,  that  the  master  may  contrive  to  be  robbed  on 
purpose,  and  share  the  spoil. 

In  this  case,  it  does  not  appear  but  that  the  fire  arose  from  the 

L  2 
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1785.        act  of  some  man  or  other.    It  certainly  did  arise  from  some  act 
FoB%ABD  t.   of  man ;  for  it  is  expressly  stated  not  to  have  happened  by  light- 
^^^^^'     ning.    The  carrier  therefore  in  this  case  is  liable,  inasmuch  as 
he  is  liable  for  inevitable  accident. 

Judgment  for  the  plamtiff. 


1785.  MESSENGEE  v.  AEMSTEONG. 

(I  T.  R  53—55.) 

If  a  landloxd  giye  notioe  to  his  tenant  to  quit  at  the  expiration  of  the 
lease,  and  the  tenant  hold  oyer,  the  landlord  is  entitled  to  double  rent. 

And  a  second  notice,  delivered  to  the  tenant  after  the  expiration  of 
such  notice,  to  quit  on  a  '<  subsequent  day,  or  to  pay  double  rent,"  is  no 
waiyer  of  such  first  notice,  or  of  the  double  rent  which  has  aocrued 
under  it. 

Action  for  doable  rent.  The  first  count  of  the  declaration 
stated  that  the  plaintiff  at  Whitsuntide,  1781,  demised  a  certain 
messuage  and  tenement  to  the  defendant  for  three  years,  at 
the  yearly  rent  of  five  guineas  per  annum.  That  the  plaintiff, 
before  the  determination  of  the  lease,  gave  the  defendant  notice 
to  quit  at  Whitsuntide,  1784 :  that  the  defendant  held  over,  and 
that  double  rent  became  due  from  Whitsuntide,  1784. 

The  second  count  stated  another  notice,  served  on  the  8rd  of 
June,  (after  the  expiration  of  the  first  notice  to  quit  at  Whit- 
suntide,) to  quit  at  the  Martinmas  following,  or  to  pay  double 
rent. 

On  the  trial  before  Mr.  Justice  Heath,  at  the  last  assizes  at 
Carlisle,  the  defendant's  counsel  contended  that  the  first  notice 
was  waived  by  the  second :  but  the  judge  thought  that,  as  the 
double  rent  was  incurred  before  the  second  notice,  the  plaintiff 
ought  to  recover.  Verdict  for  the  plaintiff  for  double  rent  from 
the  expiration  of  the  first  notice. 

On  a  motion  to  set  aside  the  verdict  for  a  misdirection  of  the 
judge ;  after  argument : 

Lord  Mansfibld,  Gh.  J. : 
[  w  ]  Where  a  term  is  to  end  on  a  precise  day,  there  is  no  occasion 


ABMBTBOKa. 
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for  a  notice  to  quit,  because  both  parties  are  apprised  that  unless  1785. 
they  come  to  a  fresh  agreement  there  is  an  end  of  the  lease.  uxeiffi^aBB 
Here  it  ended  at  Whitsuntide ;  the  landlord,  before  the  time  ex- 
pired, told  the  tenant,  ''you  know  you  are  to  quit;"  the  meaning 
of  that  is,  "  If  you  do  not  quit,  I  will  insist  on  my  double  rent/' 
And  he  gave  him  a  second  notice  afterwards,  wherein  he  said  in 
so  many  express  words  what  was  before  to  be  collected  by  intend- 
ment.   There  is  no  colour  for  the  motion. 

Per  Curiam  :  .  Bute  dwharged. 


ALLEN  V.  HEAEN.  itss. 

(1  T.  E.  66—60.) 

A  wager  between  two  voters  with  respect  to  the  event  of  en  election 
of  a  member  to  serve  in  parliament,  laid  before  the  poll  began,  is 
illegal. 

Assumpsit  upon  a  wager. 

At  the  trial,  before  Lord  Mansfield,  the  jury  found  the  following 
special  case : — The  borough  of  Southwark  sends  two  members  to 
parliament.  On  the  22nd  June,  1784,  there  was  a  vacancy  in 
the  room  of  Sir  Barnard  Turner.  Mr.  Le  Mesurier  and  Sir 
Bichard  Hotham  were  candidates  for  the  said  borough.  The 
plaintiff  and  the  defendant  were  voters  and  partizans  of  the  re- 
spective candidates,  and  had  canvassed  and  taken  decided  parts 
on  opposite  sides ;  the  plaintiff  being  for  Mr.  Le  Mesurier,  and 
the  defendant  siding  with  Sir  Bichard  Hotham,  before  tfaie  bet 
was  made.  The  bet  was  made  before  the  poll  began,  and  both 
parties  voted  for  their  *  respective  friends,  and  solicited  other 
voters.  Mr.  Le  Mesurier  was  duly  elected,  and  returned  as 
member  of  the  said  borough  at  the  said  election. 

The  question  is,  whether  the  plaintiff  is  entitled  to  recover  in 
this  action? 

Le  Mesurier  for  the  plaintiff,  commented  on  Da  Costa 
and  Jones  :^   Foster  v.  ThackeryA    He  mentioned  a  case  in 

*  Gowp.  729.  wager  that  war  would  be  declared 

t  Tr.  21  Qeo.  HI.  B.  R  That  wasa     against  France  within  three  months: 
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1785.  1  Lev.  83,  where  there  was  a  wager  on  Charles  the  Second's  re- 
allen  r.  storation,  and  the  objection  was  never  taken.  The  Act  of  7  Ann. 
Hkabn.  ^  j^g^  makes  void  all  wagers  on  peace  or  war  for  a  limited  time. 
The  legislature  must  therefore  have  considered  them  to  be  lawful 
both  before  the  passing,  and  after  the  expiration,  of  the  Act. 
But  the  case  of  Jones  v.  Randall,  Cowp.  87,  is  decisive ;  for  there 
it  was  resolved  that  wagers  may  be  laid  on  the  administration  of 
the  laws. 

Wood,  contra,  contended  that  this  wager  was  void  on  the 
general  principles  which  had  been  adopted  in  Jones  v.  Randall  ; 
where  it  was  to  be  collected  that  a  wager  was  void,  if  against  the 
principles  of  morality  or  sound  policy.  That  the  case  of  Jones  v. 
Randall  was  distinguishable  from  the  present ;  for  there  neither 
of  the  parties  concerned  had  any  influence  in  the  decision  of  the 
question,  though  they  were  interested  in  the  event. 

The  case  of  Jones,  assignee  of  Knight  v.  Parry,  was  a  bet  upon 
the  Bristol  election,  which  was  tried  before  Lord  Mansfield  at 
Guildhall.  There  it  did  not  appear  whether  the  parties  were 
voters  or  not ;  for  the  moment  Mr.  Wallace  had  opened  the  case, 
Lord  MansfibIjD  thought  it  was  a  colour  for  bribery,  and  non- 
suited the  plaintiff. 

Le  Mesurier,  In  reply,  denied  that  the  laws  watched  the  exer- 
cise of  that  public  trust  which  was  lodged  in  the  voter,  with  such 
jealousy  as  was  contended  for  by  the  defendant's  counsel.  All  it 
required  was,  that  he  should  not  sell  his  vote. 

Lord  Mansfield,  Ch.  J. : 

[  59  ]  Whether  this  particular  wager  had  any  other  motive  than  the 

spirit  of  gaming,  and  the  zeal  of  both  parties,  I  do  not  know : 
but  this  question  turns  on  the  species  and  nature  of  the  contract ; 
and  if  that  be  in  the  eye  of  the  law  corrupt,  and  against  the 
fundamental  principles  of  the  constitution,  it  cannot  be  supported 

the  opinion  of  the  twelve   Judges  B.  B.  and  C.  B.  were  of  opinion  that 

was  taken  on  the  point,  whether  that  it  was  ;  and  the  Court  of  Exohequer 

wager  were  void  under  the  stat.  contrd.    But  no  judgment  was  ever 

14  Geo.  UL  0.  48.    The  Courts  of  given  on  the  case. 
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by  any  court  of  justice.    One  of  the  principal  foundations  of  this        1785. 
constitution  depends  on  the  proper  exercise  of  this  franchise,  that     allxx  p. 
the  election  of  members  of  parliament  should  be  free,  and  par-      Hxaex. 
ticularly  that  every  voter  should  be  free  from  pecuniary  influence 
in  giving  his  vote. 

This  is  a  wager  in  the  form  of  it  by  two  voters,  and  the  event 
is,  the  success  of  the  respective  candidates.  The  success  there- 
fore of  either  candidate  is  material ;  and  from  the  moment  the 
wager  is  laid  both  parties  are  fettered.  It  is  therefore  laying 
them  under  a  pecuniary  influence ;  it  is  making  each  of  them  in 
the  nature  of  a  candidate.  If  this  be  allowed,  every  other  wager 
may  be  allowed.  But  this  is  not  all — a  gaming  contract  should 
not  be  encouraged,  if  it  has  a  dangerous  tendency.  What  is  so 
easy,  as  in  a  case  where  a  bribe  is  intended,  to  lay  a  wager  ?  It 
is  difficult  to  prove  that  the  wager  makes  him  give  a  contrary 
vote  to  what  he  would  otherwise  have  done :  but  still  it  is  a 
colour  for  bribery.  It  has  an  influence  on  his  mind.  Therefore, 
in  the  case  in  Gowper,  if  the  wager  had  been  laid  with  a  lord  of 
parliament  or  a  judge,  it  would  have  been  void  from  its  tendency, 
without  considering  whether  a  bribe  were  really  intended  or  not. 
This  is  of  that  nature,  and  therefore  void. 

WiLLEs,  J.,  delivered  his  opinion  to  the  same  effect.  [  go  ] 

ASHHTJRST,  J. : 

It  is  a  very  different  case  from  engaging  a  vote  by  a  promise       [  ^  ] 
only,  because  many  things  may  happen  to  release  a  man  from 
such  an  engagement  with  perfect  honour,  as  if  the  candidate's 
character  were  impeached,  &c. :    But  the  bias  occasioned  by  a 
wager  cannot  be  so  got  rid  of. 

BULLEB,  J. : 

If  you  put  the  case  of  a  wager  between  a  voter  and  another  [  <^] 
person  who  is  not  one,  it  is  a  palpable  bribe :  it  is  a  sum  of 
money  laid  to  procm*e  a  particular  vote,  and  that  case  cannot  be 
distinguished  from  the  present.  The  bias  is  exactly  the  same : 
it  is  a  pecuniary  compensation.  It  is  true,  as  the  counsel  for  the 
plaintiff  said,  that  the  law  leaves  it  to  the  voter  to  exercise  his 
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1785.  franchise  or  not,  but  it  also  requires  him  to  be  free  till  the  last 
Allen  v.  moment  of  giving  or  withholding  his  vote ;  which  he  cannot  be, 
Heabn.      ji  Jj^  jjg^g  jgj[^  g^^jjj  ^  Yidkget  M  tho  present. 


THE  KING  V.   EDWAED   AYLETT. 

(1  T.  E.  63— 71.) 

^.^gg  To  support  an  indictment  for  perjury,  the  oath  must  haye  been  taken 
*                in  a  judicial  proceeding,  and  be  material  to  the  question  depending. 

Motion,  in  arrest  of  judgment,  on  an  indictment  for  perjury. 
.    The  material  parts  of  the  indictment  are,  sufficiently  for  the 
purposes  of  this  report,  referred  to  in  the  judgment. 

After  hearing  arguments  upon  various  objections  to  the  indict- 
m^t: 

'  Loud  ManbfieIjD,  Gh.  J. : 

[  69  ]  After  all  the  pains  that  have  been  taken,  no  precedents  have 

been  cited  on  indictments  for  perjury  applicable  in  point  to  this 

case,  or  to  the  objections  which  arise  out  of  it :   much  less  any 

series  of  determinations  to  prevent  us  from  reasoning  and  decid- 

'         ing  this  case  on  the  prlriciples  of  law^ 

It  is  necessary  in  every  crime  that  the  indictment  charge  it 
with  certainty  and  precision  to  be  understood  by  everybody; 
alleging  all  the  requisites  which  constitute  the  ofiEence:  but 
every  crime  stands  on  its  own  circumstances,  and  has  peculiar 
rules. 

In  the  case  of  perjury,  I  take  the  circumstances  requisite  to  be 
these ;  the  oath  must  be  taken  in  a  judicial  proceeding,  before  a 
competent  jurisdiction ;  and  it  must  be  material  to  the  question 
depending.  If  there  be  any  doubt  on  the  words  of  the  oath, 
which  can  be  made  more  clear  and  precise  by  a  reference  to 
former  Matter,  that  may  be  supplied  by  an  innuendo.  There 
must  be  an  allegation  of  time  and  place,  which  are  sometimes 
material  and  necessary,  and  sometimes  not.  As  to  the  first  con- 
stituent part,  that  it  does  not  appear  that  the  oath  was  taken  in  a 
judicial  proceeding,  or  that  it  was  heard  before  the  Lord  Chan- 
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cellor,  and  therefore  that  a  material  part  is  wanting;  I  agree  1785. 
with  Mr.  Bearcroft,  that  there  is  no  other  answer  necessary,  than  xhe^ino  r. 
to  read  the  record.  If  words  can  make  a  proposition  clear,  they  5.yle^^ 
are  here  used.  Consider  the  nature  of  the  proceedings  on  which 
this  perjury  was  conmiitted :  it  was  a  complaint  personally  made 
to  the  Lord  Chancellor  sitting  in  the  Court  of  Chancery,  not  by 
bill,  but  ore  tenus.  It  was  a  complaint  of  an  arrest  by  a  solicitor 
taken  in  returning  home  after  the  cause  was  heard,  during  which 
time  he  was  privileged.  And  this  is  a  well-known  privilege,  to 
which  even  witnesses  in  a  cause  are  entitled.  This  complaint 
was  made  to  the  Lord  Chancellor,  and  the  defendant  appeared 
before  him  to  be  examined  touching  the  said  complaint  then  and 
there  to  be  heard.  On  the  hearing  of  the  said  complaint  before 
the  said  Lord  Thurlow,  a  question  arose,  which  is  stated  to  be  a 
material  question.  Then  it  goes  on  to  state,  that,  at  and  upon 
the  hearing  of  the  said  complaint,  the  defendant  appeared  and 
was  sworn  before  the  said  Lord  Thurlow,  who  had  a  sufficient 
authority  to  administer  an  oath.  Then  it  repeats  that  at  and 
upon  the  hearing  of  the  said  complaint  before  the  said  Lord 
Thurlow,  having  authority  to  hear  the  said  complaint,  and  to 
administer  the  oath,  the  defendant  deposed,  &c.  I  protest  I  can- 
not comprehend  words  more  expressive.  The  act  of  hearing  was 
the  defendant's  deposition :  there  was  no  other  cause  to  be  heard ; 
hearing  him  swear  was  hearing  the  complaint ;  his  own  oath  was 
the  complaint ;  there  was  no  other  party  to  it  on  this  record ;  it 
was  a  summary  proceeding,  on  which  he  was  examined  on  oath. 
No  authority  has  been  cited  to  support  the  objection,  and  there 
is  nothing  in  reason  to  warrant  it. 

The  next  point  is,  as  to  the  innuendo.  Now  the  business  of 
an  innuendo  is,  by  a  reference  to  preceding  matter,  to  fix  more 
precisely  the  meaning  of  it.  The  complaint  was,  that  he  was 
taken  before  he  got  to  his  own  house  in  St.  Martin  in  the  Fields. 
Now  what  was  the  material  question  ?  The  complaint  cannot  be 
distinguished  from  the  material  question.  The  material  question 
is  the  gist  of  that  which  he  swore.  His  house  in  the  Haymarket 
in  St.  Martin  in  the  Fields  is  not  another  house ;  but  it  is  a  more 
particular  description  of  the  same  house.  It  was  not  a  question 
put  to  him  in  these  words.    He  was  examined — ^then  what  was 
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1785.  the  materiality  ?  That  he  was  taken  before  he  got  to  his  house 
Thb"kikg  r.  ^  t^6  Haymarket.  Then  he  swore  he  was  taken  before  he  got 
AyrETT^  home.  Where  is  that  ?  His  house  is  explained,  by  a  reference 
to  what  goes  before,  to  be  in  the  Haymarket. 

The  next  objection  is  that  the  outer  door  is  added  by  way  of 
innuendo.  There  was  no  occasion  for  the  innuendo.  What  is 
his  door,  but  the  outer  one,  as  to  the  defendant's  purpose  ?  If 
he  spoke  of  an  inner  door,  that  would  not  entitle  him  to  his 
privilege. 

As  to  the  objection  of  the  time — throughout  the  whole  of  the 
record,  it  is  laid  to  be  on  the  4th  of  August ;  sometimes  with  a 
videlicetf  and  sometimes  without.  The  cause  was  heard  on  the 
4th  of  August ;  the  complaint  was  made  and  heard  on  the  4th  of 
August ;  and  the  defendant  swore  on  the  4th  of  August.  If  the 
time  be  material,  it  must  have  been  proved ;  and  if  not,  it  may 
be  rejected,  as  it  is  laid  under  a  videlicet. 

I  am  of  opinion  that  the  rule  for  arresting  this  judgment  should 
be  discharged. 

[  71  ]  The  three  other  Judges  delivered  their  opinions  very  fully  to 

the  same  effect. 

Rule  discharged. 


K.   B.  HILARY  TERM. 


1786.  GIST  V.  MASON  and  Others. 

'^^®-  (1  T.  E.  88-90.) 

Where  a  policy  does  not  appear  on  the  face  of  it  to  be  illegal,  the 
Court  will  not  grant  a  new  trial  in  order  to  let  the  defendant  into  proof 
that  it  was  so ;  but  he  should  have  shewn  it  on  the  trial.  How  far 
trading  with  an  enemy  is  illegal  in  a  subject  ? 

Case  for  money  had  and  received,  to  recover  the  premiums 
upon  certain  policies  of  insurance  underwritten  by  the  plaintiff. 
This  was  tried  before  Lord  Mansfield  at  the  sittings  after  last 
Michaelmas  Term  at  Guildhall,  when  the  following  facts  appeared : 
That  the  defendants  were  West  India  Merchants,  and  had 
property  in  the  islands  captured  by  the  French  last  war.     That 
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it  was  a  common  practice  to  supply  these  islands  with  provisions        1786. 
from  Ireland,  notwithstanding  they  were  in  the  hands  of  an       gist  r. 
enemy;  that  the  defendants,  who  acted  as  their  own  brokers,    ^^^18^*^ 
had    for   this    purpose   employed    neutral   vessels,    and    had 
caused  them  to  be  underwritten  by  the  plaintiff  from  different 
ports  in  the  Continent  to  Ireland,  thence  to  Madeira,  and  St. 
Thomas ;  and  to  all  of  them  was  annexed  the  liberty  of  going  to 
any  one  of  the  captured  islands. 

It  had  been  long  doubted  whether  these  policies  were  legal : 
but  in  the  case  of  the  Bella  Juditha*  whereon  a  similar  policy 
was  effected,  the  Court  were  of  opinion  that  the  assured  could 
not  recover. 

The  plaintiff  in  consequence  of  the  above  decision  had  refused 
to  pay  where  there  had  been  a  loss. 

The  defendant's  counsel  at  the  trial  contended,  that  as  these 
voyages  were  illegal,  and  as  both  the  parties  were  in  pari  delicto^ 
the  maxim  of  law  melior  est  conditio  possidentis  ought  to  prevail : 
but  Lord  Mansfield,  being  of  opinion  that  these  policies  were  not 
illegal  on  the  face  of  them,  directed  a  verdict  for  the  plaintiff. 

Bearcrofi  now  moved  for  a  new  trial  to  let  the  defendants  into 
evidence  to  prove  that  this  kind  of  trading  was  so  notoriously  ille- 
gal that  the  plaintiff  must  have  know  it  to  be  so ;  that  the  reason 
why  this  evidence  was  not  offered  at  the  trial  was  founded  on  a 
presumption  that  the  jury  of  their  own  knowledge  must  have 
concluded  that  the  illegality  of  these  contracts  was  known  to  the 
parties  at  the  time  of  making  them. 

LoBD  Mansfield,  Ch.  J. : 

This,  upon  the  face  of  it,  is  the  case  of  a  neutral  vessel.  It  is  [  89  ] 
nowhere  laid  down  that  policies  on  neutral  property,  though 
bound  to  an  enemy's  port,  are  void.  And  indeed  I  know  no  cases 
that  prohibit  even  a  subject  trading  with  the  enemy,  except  two ; 
one  of  which  is  a  short  note  in  Boll.  Abr.f  where  trading  with 
Scotland,  then  in  a  general  state  of  enmity  with  this  kingdom, 

*  Dalmady  y.  Motteux,  Mich.  2d     ground  of  an  embargo  iiaving  been 
Geo.  m.     N.B.  In  tliat  case  tbe      laid  on  proyisions  in  Ireland. 
Gonrt  decided  principally  upon  the         f  2  Boll.  Abr.  173. 
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1786.        was  held  to  be  Ulegal ;  and  the  other  was  a  note  (which  is  now 
oii^v.      burned)  which  was  given  to  me  by  Lord  Hardwickb,  of  a  reference 
^' mhera^^    in  King  William's  time  to  all  the  judges,  whether  it  were  a  crime 
at  the  coromon  law  to  carry  com  to  the  enemy  in  time  of  war 
who  were  of  opinion  that  it  was  a  misdemeanour. 

By  the  maritime  law,  trading  with  an  enemy  is  cause  of  con- 
fiscation in  a  subject,  provided  he  is  taken  in  the  act ;  but  this 
does  not  extend  to  a  neutral  vessel. 

ASHHXJRST,  J. : 

[  90  ]  The  defendant  makes  this  application  to  the  Court  in  order  to 

supply  his  own  negligence,  when  it  is  evident  he  was  not  taken 
by  surprise  at  the  trial.  If  it  do  not  appear  on  the  face  of  the 
policy  that  it  is  void,  it  ought  to  have  been  shewn  by  evidence : 
but  no  such  evidence  was  offered. 

BULLEB,  J. : 

[  ^  ]  As  to  the  illegality  of  the  contract  being  within  the  knowledge 

of  both  parties,  such  a  fact  is  not  to  be  taken  for  granted ;  what 
passes  between  two  parties  can  never  be  such  a  matter  of  notoriety 
as  should  be  left  to  a  jury  to  presume. 

Rule  refused.^ 


1786.  LUDFOED  V.  BABBEE. 

'^!!L?^-  (1  T.  B.  00-95.) 

A  lease  executed  by  the  tenant  for  life,  in  which  the  reversioner,  who 
was  then  under  age,  is  named,  but  not  executed  by  him,  is  void  on  the 
death  of  the  tenant  for  life ;  and  an  execution  by  the  reversioner  only 
afterwards  is  no  confirmation  of  it,  so  as  to  bind  the  lessee  in  an  action 
of  covenant. 

Tms  was  an  action  of  covenant  for  rent  in  arrear.  The.declara- 
tion  stated  that  one  J.  B.  L.  and  the  plaintiff,  being  seized  as 
tenant  for  life  and  tenant  in  fee  in  reversion  of  certain  premises, 
by  a  certain  indenture  made,  &c.  (the  plaintiff  then  being  an  infant 
of  about  18  years  of  age)  demised  the  premises  to  the  defendant 
for  a  term  of  40  years,  yielding  and  paying  certain  rent  or 

*  Ft(2el  Wils.  98;  Salk.  653. 
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royalties,  and  that  the  defendant  covenanted  for  payment  of  the        1786. 
rent  to  the  said  J.  B.  L.  during  his  life  and  after  his  death  to  the    i^udfobd  «. 
plaintiff.    That  the  said  J.  B.  L,  afterwards,  to  wit  on  the  1st      5^»bb. 
day  of  March,  1776,  died,  and  the  plaintiff  after  he  had  attained 
21  years,  to  wit  on  the  1st  day  of  Feb.  1779,  executed  and  con- 
firmed the  lease.    That  certain  rent  and  royalties  were  due  and 
in  arrear  under  the  lease,  &c. 

Fleas,  (amongst  others) : 

6th.  ''  As  to  all  the  said  supposed  breaches  of  covenant  the 
defendant  says  that  the  said  plaintiff  ought  not  to  have  or  main- 
tain his  aforesaid  action  against  him,  because  he  saith,  that  the 
said  John  Ludford  did  not  at  the  time  of  making  the  lease  in  the 
declaration  mentioned  by  the  said  J.  B.  Ludford,  nor  at  any  time 
during  his  lifetime,  nor  for  a  long  time,  to  wit,  the  space  of  two 
years  after  his  death,  execute  the  said  lease :  and  that  upon  the 
death  of  the  said  J.  B.  Ludford  the  said  lease  and  demise  did, 
before  any  of  the  rent  or  money  in  the  said  declaration  mentioned 
became  due  or  payable,  to  wit,  on  the  said  1st  day  of  March  in 
the  said  year  1776,  when  the  said  J.  B.  Ludford  so  died,  cease 
and  determine,  &c." 

General  demurrer  to  the  6th  plea ;  and  joinder  in  demurrer. 

For  the  plaintiff  it  was  contended,  as  to  the  6th  plea,  that  the 
defendant  is  estopped  by  his  indenture  from  pleading  such  a  plea ; 
because  it  is  averring  a  fact  contrary  to  the  indenture.  It  might 
have  been  different  perhaps  if  it  had  been  by  deed  poll.  A  party 
is  estopped  by  the  date  of  his  indenture  as  much  as  he  is  with 
respect  to  the  estate  of  the  lessor.  This  lease,  on  the  face  of  it, 
imports  to  be  a  lease  from  a  tenant  for  life,  and  him  in  reversion ; 
and  the  defendant  having  executed  it,  cannot  now  be  permitted 
to  contradict  the  indenture,  and  to  allege  that  the  lease  was  not 
executed  as  it  imports  to  be.  1  Leon.  156 ;  1  Bol.  Abr.  872 ; 
8  Leon.  208. 

But  supposing  he  is  not  estopped,  there  is  no  fact  introduced 
into  this  plea  to  shew  the  date  of  the  lease  material.  The 
material  fact  here  is,  whether  there  be  any  rent  in  arrear  or  not. 
If  it  had  been  averred  that  the  rent  became  due  before  the  execu- 
tion by  Ludford  the  son,  that  might  have  been  such  a  materia] 
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1786.  fact  as  to  have  induced  an  inquiry  into  the  date  of  the  lease.  This 
LuDFOBD  r.  lease  before  the  execution  and  confirmation  by  the  plaintiff  was 
Babbeb.  Qjjjy  voidable,  not  absolutely  void:  from  the  moment  the  sen 
executed  the  lease,  it  became  a  valid  one ;  and  the  breaches  are 
not  assigned  till  a  time  subsequent  to  the  execution  of  the  lease 
by  the  reversioner.  So  that,  whether  the  lessee  be  estopped  or 
not  by  the  date  of  the  deed,  it  makes  no  difference ;  for  there 
was  a  valid  and  subsisting  lease,  between  the  parties  at  the  time 
the  rent  accrued ;  and  the  6th  plea  is  no  bar  to  the  plaintiff's 
demand. 

For  the  defendant  it  was  argued,  in  support  of  the  6th 
plea :  It  appears  on  the  record  that  John  Bracebridge  Ludford 
was  tenant  for  life,  and  that  the  plaintiff  was  the  reversioner. 
This  is  admitted  by  the  demurrer.  Then  the  declaration  states 
that  John  Bracebridge  Ludford  died  on  the  1st  March,  1776,  and 
that  the  plaintiff  after  he  attained  his  age  of  21  years,  to  wit,  en 
the  1st  February,  1779,  executed  the  lease;  consequently  that 
the  lease  was  not  executed  by  the  plaintiff  till  two  years  after 
the  death  of  the  tenant  for  life :  so  that  it  appears  on  the  face  of 
the  declaration  that  the  lease  was  not  executed  as  it  imports  to 
be.  Originally  this  was  a  lease  by  the  tenant  for  life  :  but  this 
was  such  a  lease  as  he  had  no  right  to  grant ;  for  he  could  only 
grant  a  lease  for  his  own  life ;  and  the  moment  he  died,  the  lease 
was  at  an  end. 

Lord  Mansfield,  Ch.  J. : 

I  95  ]  There  ought  to  have  teen  a  re-executicn  by  the  lessee  after 

the  father's  death.*  This  lease  is  so  far  void,  that  the  plaintiff 
need  not  have  given  notice  in  ejectment  against  the  defendant. 

BULLER,  J. : 

r  95  ]  The  lease  is  absolutely  void.    The  Court  cannot  go  on  the 

doctrine  cf  estoppel  in  this  case,  because  it  is  admitted  by  the 
plaintiff's  own  ehewing  en  these  pleadings  that  the  plaintiff  did 
not  execute  till  two  years  after  the  death  of  the  tenant  for  life. 
Here  A.  was  tenant  for  life,  and  B.  the  reversioner;  A.  crly 

♦  Vid.  Co.  Lit.  230.  b.  n.  1. 231.  a. ;  Cowp.  201. 482 ;  Dougl.  52. 
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executed  a  lease,  in  which  they  were  both  named ;  therefore  on  1786. 

A/s  death,  it  was  totally  void.    Then  it  must  be  contended  for  litdfobd  r. 

the  plaintiff,  that,  if  B.  executed  it  any  time  afterwards,  it  should  Babbbr. 
bind  the  lessee.    But  the  reversioner  can  never  set  up  such  lease 
against  the  lessee,  for  it  is  not  his  covenant. 


FARMER  AXD  Anothek  v.  DAVIE3.  i78«. 

(1  T.  B.  108-109.)  '^^*- 

Where  goods  were  ordered  for  a  ship  by  the  owner  before  the 
appointment  of  the  captain,  though  some  were  not  delivered  till  after- 
wards, yet  as  no  personal  credit  was  given  to  the  captain,  he  is  not 
answerable  for  any  of  them. 

Action  for  goods  sold  and  delivered  against  the  defendtot,  as 
captain  of  a  ship.  This  cause  was  tried  at  the  sittings  at 
Guildhall,  after  last  Michaelmas  Term,  before  Mr.  Justice  Buller, 
when  the  following  case  was  reserved  for  the  opinion  of  the  Court. 

*'  The  goods  were  ordered  by  the  owners,  before  the  captain 
was  appointed  to  the  ship.  Some  of  the  goods  were  delivered 
before  he  was  appointed ;  and  a  cable  and  other  cordage  were 
delivered  afterwards. 

''  The  question  is,  whether  the  defendant  be  liable  for  the  pay- 
ment of  all  the  goods  furnished,  or  of  the  goods  delivered  after 
he  was  appointed  ?  " 

After  argument : 

LoBD  Mansfield,  Ch.  J.: 

Where  a  captain  contracts  for  the  use  of  the  ship,  the  credit  is  [  109  ] 
given  to  him  in  respect  of  his  contract ;  it  is  given  to  the  owners, 
because  the  contract  is  on  their  account ;  and  the  tradesman  has 
likewise  a  specific  lien  on  the  ship  itself.  Therefore  in  general 
the  tradesman,  who  gives  that  credit,  debits  both  the  captain 
and  the  owners.  Now  what  is  this  case  ?  The  captain  made  no 
contract  personally.  The  owners  contracted  for  their  ship ;  the 
credit  was  given  to  them  only ;  and  there  is  not  a  shadow  of 
colour  to  charge  the  captain  for  any  part  of  these  goods. 
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1786.  KiKK  V.  NOWILL  and  BUTLER. 

!li^'  (1  T.  R.  118-125.) 

A  ooTporation,  created  by  letters  patent,  with  a  power  of  making  bye 
laws,  cannot  make  any  laws,  to  incur  a  forfeiture;  neither  can  a 
corporation  created  by  act  of  parliament,  unless  such  a  power  be 
expressly  giyen. 

TmB  was  an  action  of  trespass  for  seizing  and  taking  a  quantity 
of  forks,  the  property  of  the  plaintiff. 

The  defendant  justified  the  seizure,  inter  alia^  on  the  ground 
of  a  bye  law  passed  by  the  company  of  cutlers  of  Sheffield  under 
their  Act  of  Incorporation,  21  Jac.  I.  c.  81. 

There  was  a  verdict  for  the  plaintiff  upon  the  general  issue, 
and  upon  certain  other  issues,  and  for  the  defendant  on  an  issue 
taken  on  the  justification  on  the  ground  of  the  bye-law. 

Wilson  obtained  a  rule,  last  Term,  to  show  cause  why  judg- 
ment should  not  be  entered  for  the  plaintiff  in  this  cause  on  the 
general  issue,  and  the  two  first  justifications,  notwithstanding 
the  verdict  for  the  defendant  on  the  last  justification,  the  same 
justification  being  insufficient  in  law. 

This  motion  was  obtained  upon  two  grounds ; 
^Ist,  That  a  power,  claimed  by  a  corporation  of  creating  bye- 
laws  to  incur  a  forfeiture,  was  bad  in  point  of  law,*  unless 
founded  on  an  ancient  custom  within  a  city,  or  unless  such  power 
was  expressly  given  to  them  by  Act  of  Parliament.  2  Inst.  47 ; 
and  8  Bep.  125. 

2ndly,  That  the  statute,  on  which  this  bye-law  was  founded, 
had  appointed  a  specific  punishment  for  the  offence  which  had 
been  committed,  viz.,  by  fine  or  amerciament,  which  precluded 
the  corporation  from  inflicting  any  other. 

Sir  Thomas  Davenport,  Lee,  and  Cliambre,  now  shewed  cause, 
and  argued  upon  the  distinction  between  corporations  created  by 
letters  patent,  and  by  Act  of  Parliament.  That  the  cases  cited 
only  tended  to  show  that  no  forfeiture  could  grow  by  letters 
patent;    but   that   this    corporation  was    created    by    Act  of 

*  Vid.  1  Wils.  63 ;  Bam.  133,  267. 
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Parliament^  which  had  given  them  the  power  of  inflicting  such  a        1786. 
penalty.    For  though  that  particular  part  of  the  Act,  which  was      eibk  «. 
stated  in  the  3rd  plea  of  justification,  did  not  shew  an  express      ^owill. 
power  given  to  them  of  seizing  the  wares  in  question  under  the 
Act,  yet  such  an  authority  was  clearly  founded  upon  other  parts 
of  it,  which  were  set  forth  in  the  two  first  pleas  of  justification 
on  this  record;  by  which  it  appeared  that  persons  residing 
within  the  limits  of  the  corporation  were  prohibited  from  making 
any  knives,  &c.  unless  they  put  steel  into  the  edges  of  them,  and 
fixed  the  proper  marks  upon  them,  "  upon  pain  to  lose,  for  every 
such  offence,  ten  shillings  in  the  one  case,  and  40  shillings  in  the 
other;  and  the  wares  so  deceitfully  made  to  be  seized  and 
recovered  by  the  master  and  wardens  of  the  said  company,  &c." 

That  all  Acts  relative  to  trade  being  public  Acts,  and  this  being 
such  an  one,  the  Court  were  bound  to  take  notice  of  every  part  of 
it,  even  though  it  were  not  verbally  set  forth.    4  Go.  76. 

But  supposing  that  the  Court  could  not  go  out  of  the  third  plea 
of  justification,  yet  there  was  enough  of  the  statute  set  forth  in 
that  plea  to  warrant  the  bye-law,  under  which  this  seizure  was 
made.  It  appeared  from  thence  that  the  company  of  Hallamshire 
were  empowered  to  make  bye-laws,  and  to  enforce  them  by  fine 
or  amerciament;  and  a  forfeiture  of  this  kind  might  be  con- 
sidered in  the  nature  of  a  fine,  equivalent  to  the  value  of  the 
goods.  Such  a  construction  was  agreeable  to  the  spirit  of  the 
statute,  and  to  the  purposes  for  which  it  was  enacted.  And 
then  this  bye-law  was  not  unreasonable;  which  was  a  strong 
circumstance  in  its  favour.    1  Mod.  202 ;  2  Mod.  66. 

The  counsel  on  the  other  side,  Wilson,  Wood,  and  Law,  were 
stopped  by  the  Court. 

LoBD  Mamsfxeld,  Ch.  J.: 

A  corporation,  in  the  definition  of  it,  is  a  creature  of  the  [  ^^^  3 
Grown,  created  by  letters  patent ;  and  such  a  corporation,  with  a 
power  of  making  bye-laws,  cannot  make  any  such  law  to  incur 
a  forfeiture.  Those  corporations,  which  are  created  by  Act  of 
Parliament,  have  no  other  additional  powers  incident  to  them,  than 
those  have  which  are  created  by  charter,  unless  they  be  expressly 

R.B. — ^VOL.  I.  M 
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1786.        given.    No  suoh  extraordinary  power  of  making  bye-laws  to  incur 
EiBK  V.       a  forfeiture  appearing  upon  this  plea  to  have  been  conferred,  it  is 
NowiLL.      impossible  for  the  Court  to  say,  that  this  bye-law  can  be  supported 
by  the  Act. 

BULLEB,  J. : 

[  124  J  This  bye-law  is  bad,  considered  in  every  point  of  view. 

Taking  it  generally  as  a  bye-law,  creating  a  forfeiture ;  the  Act 
of  Parliament  not  having  given  this  corporation  a  power  to  make 
such  a  bye-law,  it  is  bad  on  that  ground. 

Then,  it  has  been  said  that  this  bye-law  is  supported  by  the 
Act :  but  so  far  from  it,  they  have  expressly  negatived  such  a 
power ;  for  the  Act  prescribes  in  what  terms  bye-laws  shall  be 
enforced,  namely,  by  fine  or  amerciament ;  therefore  the  corpora- 
tion is  precluded  by  the  Act  from  inflicting  any  other  punishment. 

There  never  was  such  an  idea  before,  as  the  counsel  against 

the  rule  have  suggested,  that  one  plea  might  be  supported  by 

what  was  contained  in  another.    Each  plea  must  stand  or  fall 

by  itself ;  they  are  as  unconnected  as  if  they  were  on  separate 

records.    And  though  it  be  true  that  Acts  of  Parliament  relating 

to  trade  in  general  are  public  Acts,  yet  a  statute  which  relates 

only  to  a  certain  trade  is  a  private  one.    Therefore  the  Court 

cannot   now  take  notice  of   any  other   part  of    this  Act  of 

Parliament  than  that  which  is  set  out  in  this  plea ;  for  it  is  not 

a  public  Act. 

Rvle,  for  the  plaintiff  to  have  leave  to  enter  up 

judgment  notwithstanding  the  hut  plea^  absolute. 


yf ;         The  KING  v.  THOMAS  SPENCEE  CROWTHEE. 

reo.  1. 

(1  T.  B.  125—127.) 

Conviction  on  a  statate  quaahed,  because  the  witness  was  not 
sworn  and  examined  in  the  presence  of  tlie  defendant.  It  is  not 
sufficient  to  read  oyer  the  deposition  in  the  defendant's  presence. 

This  was  a  conviction  before  a  justice  of  the  peace  on  the 
statute  5  Ann.  c.  14,*  for  using  a  gun.    After  stating  the  infonna- 

♦  This  statute  is  repealed  by  1  ft  2      viously  does  not  affect  the  principle 
W.  IV.  c.  32,  s.  1  ;   but  that  ob-      of  the  case.— R.  0. 
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tion,  it  proceeded  to  state  that,  ''  On  the  same  14th  day  of  the 
same  month  of  September,  1785,  at  the  .parish  of  Sevenoak,  in 
the  county  of  Kent,  one  credible  witness,  to  wit,  Edward  Tye, 
came  before  me  the  said  justice,  and  by  his  deposition  taken  in 
writing  before  me  the  same  justice  upon  his  oath  on  the  Holy 
Gospel  to  him  then  and  there  by  me  the  aforesaid  justice 
administered,  swore,  and  upon  his  oath  aforesaid  affirmed,  and 
said,  that  the  aforesaid  Thomas  Spencer  Growther,  on  the  8th 
day  of  September  aforesaid,  in  the  year  aforesaid,  at  the  parish, 
&c.  did  keep  and  use  a  gun  and  certain  dogs  called  setting  dogs 
or  pointers,  to  kill  and  destroy  the  game,  and  hunted  them  over 
certain  grounds,  part  of  Black  Hall  Farm,  in  the  parish  afore- 
said, &c.  and  did  then  and  there  shoot  at  and  kill  one  partridge 
with  his  said  gun,  against  the  form  of  the  statute  in  such  case 
made  and  provided.  And  afterwards,  that  is  to  say,  on  the  15th 
day  of  September,  in  the  year  aforesaid,  he  the  said  Thomas 
Spencer  Growther,  having  been  duly  summoned  in  this  behalf, 
appeareth  before  me  the  justice  aforesaid,  and  is  present,  in  order 
to  make  his  defence  against  the  said  charge ;  and  having  heard 
the  same,  and  the  aforesaid  deposition  of  the  said  Edward  Tye 
having  been  read  over  again  unto  the  said  Edward  Tye  in  the 
presence  and  hearing  of  the  said  Thomas  Spencer  Growther,  and 
the  said  Edward  Tye  having  again  affirmed  his  said  deposition  to 
be  true  in  the  presence  and  hearing  of  the  said  Thomas  Spencer 
Growther,  he  the  said  Thomas  Spencer  Growther  is  asked  by  me, 
the  said  justice,  if  he  can  say  anything  for  himself,  why  he,  the 
said  Thomas  Spencer  Growther,  should  not  be  convicted  of  the 
premises  above  charged  upon  him  in  the  form  aforesaid :  where- 
upon the  said  Thomas  Spencer  Growther  saith,  that  he  is  not 
guilty  of  the  said  offence ;  but  he  doth  not  produce  to  me  any 
evidence  whatsoever  that  he  is  in  any  manner  qualified,  allowed, 
or  authorised,  by  the  laws  of  this  realm,  to  have,  use,  or  keep, 
for  himself,  or  any  other  person  or  persons,  any  gun,  setting  dog, 
pointer,  or  any  other  engine  to  kill  and  destroy  the  game  of  this 
kingdom.  And  thereupon  it  manifestly  appearing  to  me  that  the 
aforesaid  Thomas  Spencer  Growther  is  guilty  of  the  said  offence 
charged  upon  him  in  the  said  information,  I  do  therefore  hereby 
convict  him  of  the  offence  aforesaid,  and  do  declare  and  adjudge 

M  2 
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1786. 
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Thomas 
Spenceb 

CSOWTHEB. 


that  he  the  said  Thomas  Spencer  Crowther  hath  forfeited  the 
sum  of  5^.  for  the  offence  aforesaid,  &c." 

Bond  now  moved  to  quash  this  conviction,  on  the  following 
ground: 

That  the  evidence  on  which  the  conviction  was  founded  was 
not  given  in  the  presence  of  the  defendant;  for  on  the  defendant's 
appearing  before  the  justice,  the  witness  only  affirmed  his  deposi- 
tion to  be  true.  It  was  a  principle  in  our  law  that  the  evidence 
must  be  given  in  the  presence  of  the  defendant,  that  he  might 
have  an  opportunity  of  cross-examining  the  witness.  The  King 
V.  Vipont  and  others,  2  Burr.  1168. 


I  127] 


Mingay,  contra,  contended,  that  this  differed  from  the  case 
of  The  King  v.  Vipont;  for  the  deposition  of  the  witness,  having 
been  read  over  in  the  defendant's  presence,  was  affirmed  by  the 
witness  to  be  true,  and  was  the  same  as  if  he  had  been  re-sworn. 

Per  Curiam:    The  objection  is  good;  the  witness  ought  to 
have  been  re-sworn  in  the  defendant's  presence. 

Conviction  quashed. 


1786. 
Fth.  4. 


[132] 


ROBERTSON  v.  EWER. 

(1  T.  R  127—132.) 

Seamen's  wages   and  provisions  paid  and    consumed    during   an 
embargo  are  not  covered  by  an  insurance  on  the  body  of  a  ship. 

This  was  an  action  tried  before  Buller,  J.  at  the  sittings  after 
last  Michaelmas  Term,  at  Guildhall,  on  a  policy  of  insurance  on 
the  ship  Dumfries  "  from  London  to  the  coast  of  Africa,  during 
her  stay  and  trade  there,  and  at  and  from  thence  to  her  port  or 
ports  of  discharge  in  the  British  West  India  Islands." 

This  action  was  brought  to  recover  the  amount  of  wages  and 
provisions,  in  consequence  of  her  detention  under  an  embargo. 

LoBD  Mansfield,  Gh.  J. : 

There  is  no  authority  to  shew  that,  on  this  policy,  the  insured 
can  recover  for  such  a  loss ;  but  it  is  contrary  to  the  constant 
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practice.    On  a  policy  on  a  ship,  sailors'  wages  or  provisions  are         i786. 
never  allowed  in  settling  the  damages.    The  insurance  is  on  the    rq^^son 
body  of  the  ship,  tackle,  and  furniture ;  not  on  the  voyage  or     *••  e^^^k- 
crew.    In  this  case  it  b  admitted  that  there  was  no  damage  done 
to  the  ship,  tackle,  or  furniture;  and  therefore  I  think  the 
direction  was  right,  and  that  the  plaintiff  ought  not  to  recover. 

WiLLBS,  J. : 

This  is  not  like  the  case  put  of  a  ransom ;  that  was  a  loss  on       L  ^^2  j 
the  ship  itself ;  nor  like  the  other  case  mentioned  at  the  bar,  of 
a  ship  which,  having  been  sunk,  had  been  weighed  up  again ; 
there  likewise  it  was  a  damage  done  to  the  body  of  the  ship. 

BULLEB,  J. : 

I  take  it  to  be  perfectly  well  settled  that  the  insured  cannot  [  132  j 
recover  seamen's  wages  or  provisions  on  a  policy  on  the  body  of 
the  ship ;  those  are  not  the  subject  of  the  insurance.  The  case 
put  by  the  plaintiff's  counsel  proves  the  rule.  For,  if  the  ship 
had  been  detained  in  consequence  of  any  injury  which  she  had 
received  in  a  storm,  though  the  underwriter  must  have  made 
good  that  damage,  yet  the  insured  could  not  have  come  upon  him 
for  the  amount  of  wages  or  provisions  during  the  time  that  she 
was  so  repairing.  Here  the  ship  itself  was  safe ;  and  the  Court 
only  look  to  the  thing  itself  which  is  the  subject  of  insurance ; 
and  the  wages  and  provisions  are  no  part  of  the  thing  insured. 


SPIERES  V.  PAEEER.  nsc 

(1  T.  B.  141—146.)  ^^' 

The  exceptions  in  the  enacting  clause  of  a  statute  which  creates  an 
offence,  and  gives  a  penalty,  must  be  negatived  by  the  plaintiff  in  his 
declaration.    Not  so,  where  it  is  by  a  subsequent  proviso. 

Dbbt,  to  recover  a  penalty  under  a  statute. 

LoBD  Mansfibld,  Ch.  J. : 

The  first  point  which  has  been  made  is  a  question  of  form,         ^^^ 
Whether  the  exceptions  contained  in  the  enacting  clause  of  a 
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1786.  statute,  which  creates  an  offence,  and  gives  a  penalty,  must  be 
Spierbs  r.  negatived  by  the  plaintiff  in  his  declaration  ? — The  pleader,  who 
pabkkb.  jj,g^  jy  g  declaration,  was  clearly  of  opinion  that  it  was  necessary ; 
for  he  has  negatived  what  he  thought  to  be  the  exception,  and  he 
was  right ;  for  it  is  a  settled  distinction  between  a  proviso  in  the 
description  of  the  offence,  and  a  subsequent  exemption  from  the 
penalty  under  certain  circumstances.  If  the  former,  the  plaintiff 
must,  as  in  actions  upon  the  game  laws,  aver  a  case  which  brings 
the  defendant  within  the  act;  therefore  he  must  negative  the 
exceptions  in  the  enacting  clause,  though  he  throw  the  burden  of 
proof  upon  the  other  side.    Thus  it  stands  on  the  question  of  form. 

ASHHURST,  J. : 

[  Uo  ]  As  to  the  question  of  form ;  the  rule  is  that  any  man,  who  will 

bring  an  action  for  a  penalty  on  an  Act  of  Parliament,  must  shew 
himself  entitled  under  the  enacting  clause :  but  if  there  be  a 
subsequent  exemption,  that  is  a  matter  of  defence,  and  the  ether 
party  must  shew  it  to  exempt  himself  from  the  penalty. 

BULLEB,  J. : 

r  1  ( )  ]  The  rule  of  form  is  clear,  as  laid  down  by  my  brother  Ashhubst. 

The  instance  of  the  game  laws  proves  it.  In  every  action  upon 
those  statutes  it  is  alleged  that  the  defendant  was  not  qualified 
according  to  the  laws  then  in  being ;  though  it  does  not  negative 
them  specifically,  as  in  the  case  of  a  conviction.  I  do  not  know 
any  case,  for  a  penalty  on  a  statute,  where  there  is  an  exception 
in  the  enacting  clause,  that  the  plaintiff  must  not  shew  that  the 
party  whom  he  sues  is  not  within  it. 

As  to  its  being  intended  after  verdict,  nothing  is  to  be  pre- 
sumed but  what  is  expressly  stated  in  the  declaration,  or  what  is 
necessarily  implied  from  those  facts  which  are  stated.  That  is 
the  case  where  a  feoffment  is  pleaded  without  livery.  A  livery  is 
always  implied,  because  it  makes  a  necessary  part  of  a  feoffment. 
I  know  of  no  decision  against  this  rule.  There  is  indeed  a  dictum, 
in  a  case  which  came  before  Lord  Hardwicke  in  this  Court,* 
which  militates  against  it.  That  was  an  action  to  recover  an 
amerciament  in  an  inferior  Court ;  and  the  declaration  did  not 
*  Hep.  temp.  Lord  EEardwicke,  116,  Wicker  v.  NorH^, 
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state  that  the  defendant  was  a  resiant.    There  the  Court  held        1786. 
that  residence  must  be  presumed  to  have  been  proved  at  the    bpibres  v. 
trial,  otherwise  the  jury  could  not  have  found  that  there  had  been      p^^^kk. 
any  debt  at  all :  but  there  was  a  more  solid  ground  for  that 
decision  in  the  subsequent  part  of  the  case. 


K.    B.    EASTER   TERM. 


FITZEOY  V.  GWILLIM.  nse. 

(1  T.  B.  153—154.)  ^^' 

Before  a  party  can  entitle  himself  by  a  dvil  action  to  relief  from  an 
nsoriouB  contract,  he  must  tender  all  the  money  really  adTanoed. 

Tboveb  for  goods,  tried  before  Lord  Mansfield,  Gh.  J.  at  the 
sittings  after  last  Hilary  Term  at  Westminster. 

The  plaintiff  had  pawned  goods  of  the  value  of  about  901.  to 
the  defendant  who  was  a  broker,  for  which  he  advanced  her  25Z. 
and  was  to  receive  nine  guineas  for  the  interest  thereof  for  half 
a  year :  in  order  to  secure  which  a  written  agreement  was  entered 
into,  the  purport  of  which  was  that,  upon  payment  of  842.  9^. 
and  interest  thereon,  the  plaintiff  was  to  have  the  goods  returned ; 
(except  in  case  of  loss  or  accident  by  fire). 

It  appeared  in  evidence  that  a  fire  had  happened,  by  which  the 
greater  part  of  the  goods  had  been  consumed.  A  demand  of  the 
remaining  part  was  afterwards  made  by  the  plaintiff,  and  42. 
offered  for  warehouse  room,  which  being  refused,  she  brought 
this  action. 

Lord  Mansfield  being  of  opinion,  at  the  trial,  that  the  parties       [  i5d  J 
were  in  pari  deUcto,  and  that  the  rule  potior  est  conditio  possidentis 
ought  to  prevail,  nonsuited  the  plaintiff. 

Luders  moved  to  set  aside  this  nonsuit,  and  to  have  a  new 
trial,  upon  the  ground  that  the  plaintiff  vf  SiS  not  particepscrivwiis, 
but  that  the  usury  was  wholly  on  the  part  of  the  defendant, 
and  therefore  the  rule  did  not  apply.  Cowp.  200.  &  792.  The 
plaintiff,  in  order  to  recover,  had  only  to  shew  a  title  in  herself, 
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1786.        a  possession  in  the  defendant,  and  a  tender  for  the  warehouse- 
FiTZBOYt?.    room.    The  defence  set  up  to  this  was  an  usurious  contract, 
owiLLiM.     ^iiich,  if  it  were  allowed,  would  entirely  defeat  all  the  statutes 
against  usury. 

That  from  a  consideration  of  the  case  of  Astley  v.  Reynolds,* 
it  appeared  that  trover  was  the  proper  remedy  in  this  case. 

Lord  Mansfield,  Gh.  J. : 

[  164  ]  This  is  an  equitable  action  brought  by  the  plaintiff  in  order 

to  be  relieved  from  an  usurious  contract.  She  must  come  there- 
fore with  clean  hands,  according  to  the  principle  laid  down  in 
the  case  of  Bosanquet  and  Dashtvood,^  that  those  who  seek 
Equity  must  do  equity.  It  was  there  determined  that  a  Court  of 
Equity  would  afford  relief  in  such  cases  upon  payment  of  princi- 
pal and  interest.  A  lender  upon  an  usurious  contract  is  pre- 
cluded from  recovering  any  thing  upon  such  contract ;  but  if  the 
borrower  seek  relief,  he  must  first  do  what  is  right  as  between 
the  parties.  Here  the  plaintiff  did  not  tender  what  had  been 
actually  advanced,  and  cannot  therefore  have  the  benefit  of  this 
equitable  action. 

BULLEB,  J. : 

[  164  ]  It  is  the  plaintiff  who  discloses  and  relies  on      e  usurious 

contract  in  this  case,  in  order  to  take  advantage  of  it.  The 
borrower  brings  the  action.  It  is  enough  for  the  defendant  to 
say  that  the  goods  were  pawned  by  the  plaintiff.  Then  the 
plaintiff  in  answer  is  obliged  to  shew  an  agreement,  by  which  she 
is  entitled  to  have  these  goods  returned  to  her  on  payment  of 
certain  interest,  which  is  usurious  on  the  face  of  it,  and  which 
she  is  desirous  of  setting  aside ;  but  she  has  done  nothing  to 
entitle  herself  to  the  relief  she  claims. 

This  case  is  distinguishable  from  the  case  of  Astley  and  Rey- 
noUs :  there  the  action  was  brought,  not  to  avoid  the  contract, 
and  recover  the  whole  sum  paid,  but  only  the  surplus  above  the 
legal  interest. 

Per  Curiam  :  Rule  refused. 

♦  2  Stra.  015,  &  Bull.  N.  R  132.        38,    et  vid.    Vin.   Abr.  tit.  Usury, 
t  Caa.  in  Eq.  temp.  Ld.  Talbot,      p.  315. 
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THOMPSON  AND  Others,   Assignees  of  JANE  itsc. 

WISEMAN,  V.   FREEMAN.  ^^' 

(1  T.  B.  156—167.) 

If  a  bankrupt  giye  a  preference  to  a  creditor  under  the  apprehension 
of  legal  process,  however  groundless,  such  preference  ia  binding. 

LoBD  Mansfield,  Gh.  J. : 

A  bankrupt  when  in  contemplation  of  his  bankruptcy  cannot  [  i<^7  ] 
by  his  voluntary  act  favour  any  one  creditor ;  but  if  under  fear 
of  legal  process  he  gives  a  preference,  it  is  evidence  that  he  does 
not  do  it  voluntarily.  And  though  the  defendant  in  this  case 
had  taken  no  steps  to  secure  himself  in  case  he  was  called  upon, 
yet  the  bankrupt  acting  from  mistake  was  under  the  same  appre- 
hensions of  legal  process,  as  if  the  defendant  had  actually  threat- 
ened her  ;  so  that  her  executing  the  warrant  of  attorney  was  not 
a  voluntary  act,  but  the  effect  of  fear,  however  groundless  that 
might  be. 

Rule  refused. 


RIGHT  ON  THE  Demise  of  FLOWER  v.  DARBY  and       nee. 

BRISTOW.  ^^• 

(1  T.  B.  169—163.) 

In  the  case  of  a  tenancy  from  year  to  year,  there  must  be  half  a 
year's  notice  to  quit,  ending  at  the  expiration  of  the  year. 

Ejectment  tried  at  the  last  assizes  at  Salisbury,  before 
Hotham,  Baron,  when  a  verdict  was  found  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court  of  King's  Bench  on  the  fol- 
lowing case : 

That  the  lessor  of  the  plaintiff  was  seised  in  fee  of  the  premises 
in  question.  That  on  the  11th  day  of  May,  1781,  the  defendant 
Darby  took  the  premises,  which  are  a  house  in  Salisbury,  and 
occupied  them  as  a  public-house  from  that  time  under  a  parol 
demise  at  102.  per  annum;  the  rent  to  commence  from  mid- 
summer then  next  following.    The  defendant  Darby  let  part  of 
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1786.        the  premises  to  the  defendant  Bristow.     That  on  the  26th  March, 
Right  v.     1785,  the  defendant  Darby  was  served  with  a  notice  to  quit  on 
DABBY.      the  29th  of  September  following. 

The  question  is.  Whether  the  lessor  of  the  plaintiff  is  entitled 
to  recover  ? 
After  argument : 

LoBD  MansfielDi  Oh.  J. : 
[  162  ]  When  a  lease  is  determinable  on  a  certain  event,  or  at  a  par- 

ticular period,  no  notice  to  quit  is  necessary,  because  both  parties 
are  equally  apprized  of  the  determination  of  the  term.* 

If  there  be  a  lease  for  a  year,  and  by  consent  of  both  parties 
the  tenant  continue  in  possession  afterwards,  the  law  implies  a 
tacit  renovation  of  the  contract.  They  are  supposed  to  have 
renewed  the  old  agreement,  which  was  to  hold  for  a  year.  But 
then  it  is  necessary  for  the  sake  of  convenience,  that,  if  either 
party  should  be  inclined  to  change  his  mind,  he  should  give  the 
other  half  a  year's  notice  before  the  expiration  of  the  next  or 
any  following  year :  now  this  is  a  notice  to  quit  in  the  middle 
of  the  year,  and  therefore  not  binding,  as  it  is  contrary  to  the 
agreement. 

As  to  the  case  of  lodgings,  that  depends  on  a  particular 
contract,  and  is  an  exception  to  the  general  rule.  The  agree- 
ment between  the  parties  may  be  for  a  month  or  less  time,  and 
there  to  be  sure  much  shorter  notice  would  be  sufficient,  where  the 
tenant  has  held  over  the  time  agreed  upon,  than  in  the  other  case. 
The  whole  question  depends  upon  the  nature  of  the  first  contract. 

ASHHUBST,  J. : 

[  162  ]  There  is  no  distinction  in  reason  between  houses  and  lands,  as 

to  the  time  of  giving  notice  to  quit.  It  is  necessary  that  both 
should  be  governed  by  one  rule.  There  may  be  cases,  where  the 
same  hardship  would  be  felt  in  determining  that  the  rule  did 
not  extend  to  houses  as  well  as  lands ;  as  in  the  case  of  a  lodging- 
house  in  London,  being  let  to  a  tenant  at  Ladyday  to  hold  as  in 
the  present  case :  if  the  landlord  should  give  notice  to  quit  at 
Michaelmas,  he  would  by  that  means  deprive  the  lessee  of  the 

*  Messinger  v.  Armdrong,  p.  148,  ante. 
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most  beneficial  part  of  the  term,  since  it  is  notorious  that  the  1786. 

winter  is  by  far  the  most  profitable  season  of  the  year  for  those  right  v. 
who  let  lodgings. 


Darby. 


BULLEB^  J. : 

It  is  taken  for  granted  by  the  counsel  for  the  plaintiff,  that  the  [  163 1 
rule  of  law,  which  construes  what  was  formerly  a  tenancy  at 
will  of  lands  into  a  tenancy  from  year  to  year,  does  not  apply  to 
the  case  of  houses,  but  there  is  no  ground  for  that  distinction. 
The  reason  of  it  is,  that  the  agreement  is  a  letting  for  a  year  at 
an  annual  rent ;  then  if  the  parties  consent  to  go  on  after  that 
time,  it  is  a  letting  from  year  to  year.  This  reason  extends 
equally  to  the  present  case ;  an  annual  rent  is  here  reserved ; 
and  upon  such  a  holding  it  has  been  determined  that  half  a 
year's  notice  to  quit  is  necessary.  This  doctrine  was  laid  down 
as  early  as  in  the  reign  of  Henry  VIII.*  The  moment  the 
year  began,  the  defendant  had  a  right  to  hold  to  the  end  of  that 
year ;  therefore  there  should  have  been  half  a  year's  notice  to 
quit  before  the  end  of  the  term.  This  gives  rise  to  another 
objection  in  this  case,  upon  the  distinction  between  six  months 
and  half  a  year.  The  case  in  the  year-books  requires  half  a 
year's  notice ;  but  here  there  is  less  than  half  a  year's  notice, 
and  therefore  it  is  bad  on  that  ground  also. 


TINDAL  AND  Othees  v.  BEOWN.  i786. 

(1  T.  B.  167—171.)  MaylO. 

If  the  holder  give  time  to  the  acceptor  of  a  bill,  or  drawer  of  a  note, 
after  it  has  been  dishonoxired,  the  indorser  is  discharged. 

Indobsebs  of  a  promissory  note  against  the  indorser. 

This  cause  first  came  on  to  be  tried  at  the  sittings  after  Easter 
Term,  1785,  before  Lord  Mansfield,  at  Guildhall,  when  the  jury 
found  a  verdict  for  the  plaintiffs.  On  a  motion  for  a  new  trial  in 
last  Trinity  Term,  the  facts  appeared  to  be  these ;  that  on  the 
21st  of  August,  1784,  the  note  in  question  was  made  by  one 

♦  13  H.  Vin.  15,  b. 
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1786.  Donaldson  for  85Z.  payable  six  weeks  after  date ;  that  on  the  5th 
TiNDAL  October,  1784,  the  day  on  which  the  note  became  due,  allowing 
r.  Bbown.  Iqj  tjjg  Q^j.QQ  ^a^yg»  grace,  one  Howell  (the  plamtiff 's  clerk)  called 
on  Donaldson  at  ten  in  the  morning,  and,  not  finding  him  at  home, 
he  left  word  that  the  note  was  due,  and  desired  Donaldson  would 
send  for  it  at  his  master's  where  it  lay,  and  take  it  up ;  that  on 
the  next  day,  Wednesday  the  6th  of  October,  he  called  again  on 
Donaldson,  who  told  him  he  would  take  it  up  that  day  within 
the  banking  hours,  which  were  from  9  to  4  o'clock ;  that  the  note 
not  being  taken  up  that  day,  he  called  again  on  Donaldson  on 
Thursday  the  7th,  and  not  finding  him  at  home,  he  was  sent  to 
the  defendant  Brown  to  tender  the  note,  who  refused  to  pay  it, 
saying  the  plaintiffs  had  made  it  their  own.  Donaldson  proved 
at  the  trial  that  immediately  on  his  parting  with  Howell  on 
Wednesday  the  6th,  he  went  to  Brown's  house  and  not  finding 
him  at  home  he  left  a  message  with  his  wife  that  the  note  was 
due,  that  he  (Donaldson)  could  not  pay  it,  and  desired  that 
Brown  would  take  it  up,  adding  that  he  would  make  it  good  to 
him. 

All  the  parties  lived  at  Bristol,  within  twenty  minutes  walk  of 
each  other. 

After  argument  by  Lee  and  Morgan^  for  the  plaintiffs,  and 
Cowper  and  Baldwin,  for  the  defendant,  the  Coubt  delivered  their 
opinion  to  the  following  effect : 

LoBD  Mansfibld,  Gh.  J. : 

[  168  ]  On  full  consideration,  I  am  now  decidedly  of  opinion  that  there 

ought  to  be  a  new  trial.  It  is  of  great  consequence  that  this 
question  should  be  settled.  Certainty  and  diligence  are  of  the 
utmost  importance  in  mercantile  transactions.  It  is  extremely 
clear  that  the  holder  of  a  bill,  when  dishonoured  by  the  acceptor, 
must  give  reasonable  notice  to  the  drawer  or  indorser.  What  is 
reasonable  notice  is  partly  a  question  of  fact,  and  partly  a  ques- 
tion of  law.  It  may  depend  in  some  measure  on  facts ;  such  as 
the  distance  at  which  the  parties  live  from  each  other,  the  course  of 
the  post,  &c.  But  wherever  a  rule  can  be  laid  down  with  respect 
to  this  reasonableness,  that  should  be  decided  by  the  Court  and 
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adhered  to  by  every  one  for  the  sake  of  certainty.  I  cannot  form  1786. 
to  myself  an  idea  of  the  ground  on  which  the  jury  went  in  giving  tindIl 
this  verdict.  Did  they  conceive  the  rule  to  be  that  the  holder  ^-  ^"own. 
might  delay  giving  notice  for  two  days,  or  what  other  time  did 
they  mean  to  allow  him  ?  Here  an  earlier  notice  might  certainly 
have  been  given,  as  all  the  parties  lived  within  twenty  minutes 
walk  of  each  other.  The  bill  was  dishonoured  on  the  5th,  the 
clerk  saw  the  maker  on  the  6th,  and  gave  him  time  during  the 
banking  hours  of  that  day :  and  the  plaintiffs  did  not  go  at  4 
that  afternoon,  but  waited  tiU  the  next  day.  It  has  been  held  * 
that  where  the  party  liable  does  not  live  in  the  same  place,  the 
holder  must  write  by  the  next  post  after  the  bill  is  dishonoured. 
It  was  well  observed  by  the  counsel  that  the  juries  were  obstinate 
in  the  case  of  Metcalf  and  HaU,\  where  they  struggled  so  hard, 
in  spite  of  the  opinion  of  the  Court,  to  narrow  the  rule,  that 
they  held  you  must  in  certain  cases  demand  payment  on  a 
banker's  draft  within  an  hour.  Here  the  struggle  is  to  give  a 
greater  latitude  than  is  necessary.  It  was  once  doubted  whether 
notice  within  fourteen  days  was  not  sufficient.  For  the  sake  of 
diligence  and  certainty,  I  am  of  opinion  that  there  should  be  a 
new  trial. 

WiLLBS,  J. : 

I  agree  that  there  ought  to  be  a  new  trial.  New  credit  was  [  U9  ] 
given  to  the  maker  on  the  7th ;  the  plaintiff's  clerk  went  first  to 
Donaldson  to  demand  the  bill  of  him,  and  after  that  they  sent  it 
to  the  defendant.  As  to  the  notice,  I  cannot  consider  the  notice 
given  by  the  maker  equal  to  that  given  by  the  indorser.  The 
plaintiffs  have  not  acted  with  legal  diligence. 

Abhhubst,  J. : 

It  is  of  dangerous  consequence  to  lay  it  down  as  a  general  rule,  [  i69  ] 
that  the  jury  should  judge  of  the  reasonableness  of  time.  It 
ought  to  be  settled  as  a  question  of  law.  If  the  jury  were  to 
determine  this  question  in  all  cases,  it  would  be  productive  of 
endless  uncertainty.  The  next  day  at  the  most  is  as  long  as  is 
necessary  in  a  case  circumstanced  like  this.    If  the  parties  live 

*  Vide  Dougl.  497.  f  Tr.  22  Geo.  HL  B.  E. 
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1786.  at  a  small  distance,  this  is  sufficient  time ;  if  at  a  greater,  they 
T^^^  should  write  by  the  next  post.  Notice  means  something  more 
r.  Brown.  ^Yxb^j^  knowledge ;  because  it  is  competent  to  the  holder  to  give 
credit  to  the  maker.  It  is  not  enough  to  say  that  the  maker 
does  not  intend  to  pay,  but  that  he  (the  holder)  does  not  intend 
to  give  credit.  In  the  present  case  there  is  no  notice ;  for  the 
party  ought  to  know  whether  the  holder  intends  to  give  credit  to 
the  maker,  or  whether  he  intends  to  resort  to  the  indorser. 

BlJLLEBy  J. : 

[  161)  J  The  numerous  cases  on  this  subject  reflect  great  discredit  on 

the  Courts  of  Westminster.  They  do  infinite  mischief  in  the 
mercantile  world ;  and  this  evil  can  only  be  remedied  by  doing 
what  the  Court  wished  to  do  in  the  case  of  MetcalfdJid  Hail ;  by 
considering  the  reasonableness  of  time  as  a  question  of  law  and 
not  of  fact.  Whether  the  post  goes  out  this  or  that  day,  at  what 
time,  &c.,  are  matters  of  fact :  but  when  those  facts  are  estab- 
lished, it  then  becomes  a  question  of  law  on  those  facts,  what 
notice  shall  be  reasonable. 

As  to  giving  time ;  the  holder  does  it  at  his  peril.  And  that 
circumstance  alone  would  be  sufficient  to  decide  this  case.  For 
in  no  case  has  it  been  determined  that  the  indorser  is  liable  after 
the  holder  of  the  note  has  given  time  to  the  maker. 

With  respect  to  notice,  I  concur  in  the  opinion  which  has  been 
given  by  the  Court,  and  particularly  for  the  reason  given  by  my 
brother  Ashhubst.  The  purpose  of  giving  notice  is  not  merely 
that  the  indorser  should  know  the  note  is  not  paid,  for  he  is 
chargeable  only  in  a  secondary  degree ;  but  to  render  him  liable, 
you  must  shew  that  the  holder  looked  to  him  for  payment,  and 
gave  him  notice  that  he  did  so.  A  case  might  easily  be  put, 
where  the  indorser  might  have  notice  from  the  holder,  and  yet 
would  not  be  liable ;  as  if  in  the  present  case  the  holder  had 
written  a  letter  to  the  indorser,  containing  the  circumstances 
which  have  been  given  in  evidence,  the  indorser  would  have 
been  discharged ;  because  it  would  have  amounted  only  to  this, 
"  The  note  made  by  Donaldson,  and  indorsed  by  you,  is  not  paid, 
and  I  have  given  credit  to  Donaldson  till  to-morrow."  Though 
there  is  no  prescribed  form  of  this  kind  of  notice,  yet  it  must 


K.  B.  EAST.  TERM— 1  T.  B.  167-171.  A76 

import  that  the  holder  considers  the  indorser  as  liable,  and  ex-  ^^86. 
pects  payment  from  him,  that  he  may  have  his  remedy  over  by  Tindal 
an  early  application :  then  it  becomes  his  business  to  take  up 
the  note.  But  notice  of  having  given  credit  to  the  maker  will 
discharge  the  indorser.  The  notice  by  another  person  to  the 
indorser  can  never  be  sufficient ;  but  it  must  proceed  from  the 
holder  himself. 

The  rule  for  a  new  trial  being  made  absolute : 

This  cause  was  heard  a  second  time  before  Buller,  J.  at  the 
Sittings  at  Guildhall,  after  last  Hilary  Term,  when,  in  addition 
to  the  evidence  given  on  the  former  trial,  one  Weeks,  the  defend- 
ant's attorney,  was  called,  who  swore,  that  in  a  conversation 
which  he  held  with  Donaldson,  on  Thursday  the  7th  of  October, 
concerning  the  note  in  question,  Donaldson  told  him  he  was  that 
moment  come  from  Brown's,  where  he  had  left  a  message  with 
Mrs.  Brown,  desiring  her  husband  to  take  up  the  note ;  that  the 
reason  why  he  was  so  exact  as  to  the  particular  day,  and  the  ex- 
pression made  u^e  of  by  Donaldson,  was  because  he  kept  a  minute 
of  all  his  transactions ;  that  his  minute  was  confirmed  in  this 
respect  by  his  memory ;  and  besides  that,  at  a  meeting  between 
the  parties  before  the  action  was  brought,  this  fact  was  admitted 
on  both  sides. 

This  jury,  which  was  a  special  one,  likewise  found  for  the 
plaintiffs. 

Cowper  having  moved  this  term  for  a  new  trial,  on  the 
ground  that  this  was  a  verdict  against  law : 

Erskine  now  shewed  cause,  and  admitted  that  it  was  not  now 
to  be  disputed  that  what  should  be  considered  to  be  a  reasonable 
time  was  a  question  of  law ;  but  contended  that  in  this  case  the 
plaintiffs  had  used  due  diligence,  and  had  given  the  defendant 
notice  within  a  reasonable  time.  That  Donaldson  ought  to  be 
considered  as  the  agent  of  the  plaintiffs  for  the  purpose  of  giving 
notice  to  the  defendant.  That  there  was  a  contradiction  as  to 
the  time  when  this  notice  was  first  given  to  the  defendant, 
whether  on  the  6th  or  7th  of  October,  which  contradiction  arose 
from  the  testimony  of  Weeks,  who  was  not  produced  at  the 
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1786.  former  trial ;  and  that  circumstance  might  have  afforded  the  jury 
TiKDAL  ^i^Q  room  for  suspicion ;  but  this  was  a  point  proper  for  the 
r.  bbown.  determination  of  the  jury,  who  had  decided  it.  That,  at  all 
events,  the  Court  should  be  extremely  cautious  in  granting  a  third 
trial ;  particularly  as  the  sum  in  litigation  was  so  small.  That 
in  Metcalf  and  HaU^  which  involved  a  similar  question,  the  Court 
had  refused  to  grant  a  third  trial. 

[  171  ]  The  counsel  on  the  other  side  were  stopped  by  the  Court,  who 

referred  to  their  former  decision,  and  added,  that  even  if  the 
application  had  been  made  to  the  defendant  on  the  6th,  it  would 
have  been  too  late,  because  the  plaintiffs  had  given  credit  to  the 
drawer.  That  though  it  was  true  in  general  that  the  Court 
would  refuse  to  grant  a  new  trial  when  the  sum  in  litigation  was 
small,  yet  that  rule  did  not  apply  where  a  verdict  had  been  given 
against  law.  That  the  reason  why  the  Court  refused  granting  a 
third  trial  in  the  case  of  M«fcaZ/*and  HdU  was  because  the  plaintiff 
had  proved  his  debt  under  a  commission  of  bankrupt  which  had 
issued  against  the  drawees  of  the  bill  between  the  time  of  the 
verdict  and  the  motion  for  a  new  trial. 

Rule  absolute.* 


Note. — ^The  report  of  this  case  is  merely  retained  as  an  autho- 
rity for  the  proposition  that  the  holder  by  giving  time  or  credit  to 
the  acceptor  after  dishonour  discharges  the  indorsers.  It  is  to  be 
inferred  that  that  was  the  ground  on  which  the  judgment  was 
maintained  by  the  Exchequer  Chamber.  It  is  clear,  on  the 
other  hand,  that  so  far  as  the  judgments  held  it  to  be  necessary 
that  notice  of  the  dishonour  should  be  given  by  the  holder,  they 
are  overruled  by  Chapman  v.  Keane,  8  Ad.  &  El.  198, 197.  Mr. 
Chalmers,  in  his  book  on  The  Bills  of  Exchange  Act,  1882,  places 
Tindal  v.  Brotvn  in  his  list  of  overruled  cases ;  but  that  is  in- 
correct.   The  case  is  cited  as  an  authority  by  Lord  Selbornb  in 

*  On  the  third  trial  a  speoial  yer-  judgment   wa8    afterwards    nnani- 

dict  was  found,  containing  the  same  mously  affirmed  in  the  Exchequer 

facts,  on  which  the  Court  gave  judg-  Chamber.    2  T.  E,  186. 
ment  for  the  defendant;  and  that 
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Duncan  v.  North  d  S(mth  WdUs  Bank  (1880),  6  App.  Ca.  1,  18,  1786. 

50  L.  J.  Gh.  855,  nor  is  there  anything  in  the  Bills  of  Exchange  o^koal 

Act,  1882,  to  alter  the  principle  that  the  indorser  is  entitled  to  ""'  b*own. 
the  equities  of  a  surety  where  the  biU  has  been  dishonoured. 
6  App.  Ca.  19.— R.  C. 


MACBEATH  v.  HALDIMAND.  i786. 

(1  T.  E.  172-182.)  J^^O. 

An  officer  appointed  by  goyemment,  giving  orders  in  that  capacity 
for  supplies  for  the  public  service,  is  not  personally  liable  upon  the 
contracts. 

This  was  an  action  upon  promises  against  the  defendant,  as 
agent,  for  work  and  labour,  &c. 

Plea — ^the  general  issue. 

The  cause  was  tried  at  the  Sittings  after  last  Hilary  Term 
before  BuUer,  Justice,  when  a  verdict  was  found  for  the  defendant 
by  the  direction  of  the  judge. 

Upon  a  motion  for  a  new  trial  by  Cowper^  the  following 
facta  appeared  from  the  report : 

In  the  year  1779  the  defendant,  being  Governor  of  Quebec, 
appointed  Captain  Sinclair  to  the  command  of  a  fort  called 
Michilimakinac,  situated  upon  the  lake  Huron,  in  the  province 
of  Canada,  and  furnished  the  plaintiff  with  a  letter  giving  direc- 
tions to  Captain  Sinclair  to  obtain  supplies  for  the  public  service 
from  the  plaintiff.  The  plaintiff  accordingly  supplied  various 
goods  on  tiie  orders  of  Captain  Sinclair.  The  plaintiff  furnished 
accounts  of  the  goods  in  which  he  described  *'  Government "  as 
''  debtor."  Differences  having  arisen  as  to  payment,  he  afterwards 
brought  his  action  against  the  defendant. 

LoBD  Manbfihld,  Ch.  J. : 

The  only  question  before  the  Court  is,  whether  the  defendant       [  i80  ] 
be  liable  or  not  in  this  action  ?    If  he  be,  the  plaintiff  must  re- 
cover ;  if  not,  no  consideration  respecting  the  plaintiff's  remedy 
against  any  other  party  can  induce  the  Court  to  make  him  so. 

R.R. — ^VOL.  I.  N 
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1786.  There  is  no  colour  to  say  that  he  is  liable  in  his  character  of 

MacbsIthv.  commander-in-chief. 

Haldimand.  Jjj  ^  Y^tQ  case  which  was  tried  before  me,  where  one  Savage 
brought  an  action  against  Lord  North,  as  first  lord  of  the  trea- 
sury, in  order  that  he  might  be  reimbursed  the  expenses  which 
he  had  incurred  in  raising  a  regiment  for  the  service  of  govern- 
ment, I  held  that  the  action  did  not  lie. 

So  in  another  case  of  Lutterloh  v.  Halsey,  which  was  an  action 
brought  against  the  defendant,  who  was  a  commissary,  for  the 
supply  of  forage  for  the  army,  and  by  whom  the  plaintiff  had 
been  employed  in  that  service,  the  commissary  was  held  not 
liable. 

In  the  present  case  it  was  notorious  that  the  defendant  did 
not  personally  contract ;  the  plaintiff  knew,  at  the  time  that  he 
furnished  the  stores,  that  they  were  for  the  use  of  government ; 
and  he  afterwards  made  government  debtor  in  his  bills. 

[  180—182  ]  The  judgments  of  Willes,  J.,  Ashhtjbst,  J.,  and  Btjlleb,  J., 
were  substantially  to  the  same  effect. 


1786.  CAZALET  AND   Others  v.   ST.   BAEBE. 

^^^'  (1  T.  R.  187—191.) 

Owners  of  a  ship  influred  for  a  voyage  are  not  entitled  to  abandon, 
where  the  ship  has  performed  the  voyage,  although  so  damaged  aa  not 
to  be  worth  repairing. 

This  was  an  action  on  a  policy  of  insurance  upon  the  ship 
Friendship  from  Wyberg  to  Lynn,  subscribed  by  the  defendant 
for  the  sum  of  lOOZ.  at  2  guineas  per  cent. 

The  defendant  pleaded  a  tender  of  48Z.  which  sum  was  paid 
into  Court. 

The  cause  came  on  to  be  tried  at  the  Sittings  after  Hilary  Term, 
1786,  before  Buller,  Justice,  when  the  following  case  was  reserved 
for  the  opinion  of  the  Court. 

That  the  defendant  underwrote  the  policy,  as  stated  in  the 
declaration. 
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That  the  damages  sustained  by  the  ship  in  the  voyage  insured        1786. 
do  not  exceed  482.  per  cent.,  which  sum  the  defendant  hath  paid    cazIlbt  v. 
into  Court,  upon  pleading  in  this  action.  ®'-  ®^**"- 

That  when  the  ship  arrived  at  the  port  of  Lynn  she  was  not 
worth  repairing. 

The  question  for  the  opinion  of  the  Court  is,  Whether  the 
plaintiffs  have  a  right  to  abandon  ?  If  the  Court  shall  be  of 
opinion  that  the  plaintiffs  have  a  right  to  abandon,  then  a  verdict 
to  be  entered  for  the  plaintiffs,  damages  521.  and  costs  40«. :  but 
if  the  Court  shall  be  of  opinion  that  they  have  not  a  right  to 
abandon,  then  a  verdict  to  be  entered  for  the  defendant. 

S.  Hey  wood,  for  the  plaintiff: 

At  the  time  this  vessel  arrived  at  Lynn,  she  was  entirely 
useless  to  the  owners,  and  was  to  all  intents  and  purposes  a  total 
loss,  though  the  planks  remained  together.  Wherever  a  vessel 
arrives  with  her  death's  wound,  it  is  a  total  loss  within  the 
policy,  as  much  as  if  she  had  actually  been  destroyed.  She  is  no 
longer  considered  to  exist.  Li  a  case  of  Bond  v.  Hunter,  tried 
before  Lord  Mansfield  at  Guildhall,  1781,  where  a  ship  was 
insured  on  her  outward  and  homeward  bound  voyage  to  Quebec, 
and  back  again ;  when  the  ship  arrived  at  Quebec,  she  was  in 
so  bad  a  condition  that  she  was  instantly  condemned  as  unfit  for 
future  service.  The  insured  sued  the  underwriter  on  the  home- 
ward bound  voyage ;  Lord  Mansfibld  was  of  opinion,  that  the 
ship  having  arrived  with  her  death's  wound  in  her,  the  home- 
ward bound  policy  had  never  attached,  any  more  than  if  she  had 
been  lost  in  the  outward  bound  voyage. 

It  is  not  the  bare  existence  of  the  ship  and  cargo  which  is  the 
object  of  the  insurance :  but  if  any  thing  has  happened  during 
the  voyage,  by  which  the  ship  is  totally  disabled  and  rendered 
useless  to  the  owner,  her  arrival  at  the  port  of  destination  will 
not  discharge  the  underwriter,  who  warrants  her  to  be  moored 
in  safety  twenty-four  hours;  for  the  damage  has  happened  before 
that  time.  Fitzgerald  v.  Pole,  5  Brown's  Ca.  in  Parlt.  Po.  ed. 
181.    Jenkins  v.  Mackenzie,  Ibid.  141.* 

The  insurance  being  both  upon  the  ship  and  the  voyage,  though 

•  Vide  Gobs  and  another  v.  Withers,  2  Burr.  683. 

N  2 
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1786.        the  latter  be  completed,  yet  the  msarer  may  still  be  liable ;   as 

Casalbt  v.    was  held  by  Lord  Manbfxbld  in  the  case  of  Roxburgh  v. , 

St.  Babbb.  ^ich^  23  Geo.  in.  Huasey  and  Hewitt,''^  decided  the  same  point. 
So  if  the  voyage  be  lost,  though  the  ship  return  into  the  possession 
of  the  owner,  and  is  by  him  taken  to  pieces,  Arnold  y.  OodinA 

By  the  mercantile  law  of  France,  if,  when  a  ship  insured 
arrives  at  her  port,  she  is  found  unfit  for  any  future  voyage,  and 
not  worth  repairing,  it  is  considered  as  a  total  loss.  2  Emerigond, 
181,  591. 

If  the  ship  had  been  sunk  within  a  small  distance  of  the 
harbour  of  Lynn,  it  would  undoubtedly  have  been  a  total  loss : 
then  the  insured  ought  not  to  be  in  a  worse  condition,  from  the 
circumstance  of  having  done  all  in  their  power  to  increase  the 
salvage  of  the  underwriter,  by  bringing  the  vessel  at  some  hazard 
and  trouble  into  port,  than  they  would  have  been  if  they  had 
deserted  the  ship,  and  she  had  actually  been  lost.  It  would  be  a 
discouragement  to  owners  in  cases  of  any  danger  to  endeavour  to 
preserve  the  ship. 

2dly.  Under  the  circumstances  here  stated  the  insured  had  a 
right  to  abandon,  and  if  the  Court  are  of  that  opinion  in  point  of 
law  they  will  not  consider  themselves  precluded  by  the  finding  of 
the  jury,  that  the  damage  sustained  was  only  48Z.  per  cent.  He 
then  cited  2  Yalin.  116. 

Baldwin^  contrh,  was  stopped  by  the  Court. 

WlLLES,  J. : 

r  1 89  ]  The  question  is,  whether  under  these  circumstances  the  plaintiff 

had  a  right  to  abandon ;  or,  in  other  words,  whether  the  plaintiff 
can  turn  a  partial  into  a  total  loss  ? 

The  finding  of  the  jury  in  this  case  determines  the  question, 
because  it  is  expressly  found  that  the  damage  did  not  exceed  481. 
per  cent.  The  case  then  states  that  the  ship  was  not  worth 
repairing,  but  no  mention  is  made  of  what  was  her  real  worth ; 
BO  that  the  remaining  materials  of  the  ship,  if  sold,  may  make 
up  the  difference  between  481.  and  lOOZ.  per  cent.    There  has 

*  Beawes,  Lex  Mero.  4th  edit.  f  Beawes,  Lex  Merc  4th  edit. 
298.  311. 
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been  no  loss  either  of  the  ship  or  of  the  voyage ;   bat,  being  an        1786. 
old  ship,  she  suffered  so  much  that  she  was  not  worth  repairing.    cazIlxt  «. 
I  cannot  now  determine  that  there  has  been  a  total  loss,  when    ^'  ^-^**"- 
the  jury  have  already  said  that  there  was  only  a  loss  of  481.  per 
cent. 

As  to  the  case  of  Bond  and  Hunter,  this  question  never 
occurred  in  it.  The  action  was  brought  upon  the  homeward- 
bound  policy.  It  was  sufficient  to  say  that  that  policy  had  never 
attached,  for  the  ship  had  received  her  death's  wound  in  her 
outward-bound  voyage. 

In  the  case  of  Mills  and  Fletcher ,  a  total  end  was  put  to  the 
voyage.  In  the  other  cases,  the  question  arose  upon  losses  which 
had  happened  during  the  several  voyages :  here  the  voyage  has 
been  performed,  and  the  ship  is  arrived ;  and  after  the  jury  have 
found  that  the  damage  sustained  did  not  amount  to  more  than 
48{.  per  cent,  the  Court  are  precluded  from  saying  it  was  a  total 
loss. 

ASHHTJBST,  J. : 

The  facts  found  in  this  case  preclude  any  question,  whether  [  190  J 
this  can  be  construed  to  be  a  total  loss.  If  the  insurers  should 
be  held  liable  here,  it  would  be  making  them  insure  the  goodness 
of  the  ship ;  and  if  the  owners  can  recover  as  for  a  total  loss  in 
this  case,  they  might  equally  have  recovered  on  account  of  the 
bad  condition  of  the  vessel,  though  she  had  not  received  much 
damage  at  sea. 

It  is  not  stated  that  this  ship  received  her  death's  wound  in 
the  course  of  her  voyage.  When  she  came  into  port  it  was 
found  that  she  was  not  worth  repairing ;  but  non  constat  that  if 
she  had  not  received  any  damage  during  her  voyage,  she  would 
have  been  worth  repairing.  And  though  the  vessel  was  not  in  a 
sound  state,  yet  she  had  arrived  in  safety  twenty-four  hours ; 
and  the  jury  having  exactly  defined  what  degree  of  damage  she 
had  sustained,  we  cannot  say  that  the  plaintiffs  ought  to  recover 
any  more. 

BULLBB,  J. : 
Nothing  can  be  better  established  than  that  the  owner  of  a       [  i^i  ] 
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1786.        ship  can  only  abandon  in  the  case  of  a  total  loss.    The  cases 

cazalet  r.    which  have  been  cited  went  upon  that  ground.    In  the  case  of 

St.  Babbe.    jgfikijig  anci  Mackenzie,  though  the  ship  was  brought  into  port, 

yet  the  capture,  as  between  the  assurer  and  the  assured,  was  a 

total  loss. 

But  there  is  no  instance  where  the  owner  can  abandon,  unless 
at  some  period  or  other  of  the  voyage  there  has  been  a  total  loss. 
No  such  event  has  happened  here :  for  the  jury  have  expressly 
found  that  the  loss  amounted  only  to  482.  per  cent. 

Even  allowing  total  loss  to  be  a  technical  expression,  yet  the 
manner  in  which  the  plaintiff's  counsel  have  stated  it  is  rather 
too  broad.  It  has  been  said,  that  the  insurance  must  be  taken 
to  be  on  the  ship  as  well  as  on  the  voyage ;  but  the  true  way  of 
considering  it  is  this.  It  is  an  insurance  on  the  ship  for  the  voyage. 
If  either  the  ship  or  the  voyage  be  lost,  that  is  a  total  loss ;  but 
here  neither  is  lost. 

The  case  of  Hamilton  and  Mendez  *  is  decisive. 

Jtidgment  for  defendant. 


1786.  BEABLE    V.   DODD. 

^'Hl^'  (1  T.  R.  193-204.) 

A.  devised  lands  in  trust  to  pay  the  rents  and  profits  to  his  daughter 
(whose  husband  was  then  liying)  for  her  life,  notwithstanding  her 
coyerture,  and  not  to  be  subject  to  any  control,  &c.  of  her  husband,  nor 
liable  to  any  debts  which  he  had  or  should  contract ;  afterwards  the 
devisor  made  a  codicil,  taking  notice  of  the  death  of  his  daughter's 
husband,  wherein  he  ratified  and  confirmed  his  said  will :  The  daughter 
is  entitled,  under  this  devise,  to  the  rents  and  profits,  &c.  free  from  the 
control  of  any  future  husband. 

William  Lby,  by  his  will  dated  the  8th  day  of  September,  1776, 
devised  certain  estate  called  W.,  unto  Jacob  Ley,  his  heirs  and 
assigns,  for  and  during  the  natural  life  of  his  daughter  Anne 
Churchward ;  upon  trust,  from  time  to  time  during  the  life  of 
his  said  daughter  Anne  Churchward,  to  pay  the  rents,  issues,  and 
profits  thereof  unto  the  said  Anne  Churchward,  or  unto  such 

*  2  Burr.  1211,  andvid.  ^ameaux  Insurance,  2nd  ed.  tit.  Abandon- 
V.  Bradley,  E.  20  Goo.  III. ;  Park  on      ment. 
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person  or  persons,  in  such  parts  and  shares,  and  for  such  uses,  1786. 
intents^  and  purposes,  as  the  said  Anne  Churchward,  by  any  beIblxv. 
writing  or  writings  under  her  hand,  from  time  to  time,  notwith-  i>odd. 
standing  her  coverture,  should  limit  and  appoint,  and  not  into 
her  husband's  hands,  nor  to  be  subject  to  any  control,  manage- 
ment, or  disposal  of  her  husband ;  nor  liable  to  any  debts  which 
he  had,  or  should  contract,  the  same  being  designed  by  him  for 
her  separate  use  and  benefit,  and  to  be  at  her  own  disposal  not- 
withstanding her  coverture ;  with  divers  remainders  over ;  and 
in  default  of  issue  of  the  said  Anne  Churchward,  remainder  to 
the  said  Jacob  Ley,  his  heirs  and  assigns,  for  and  during  the 
natural  life  of  his  daughter  Alice  Fowler;  upon  trust  nevertheless 
that  he  the  said  Jacob  Ley,  his  heirs  and  assigns,  should  from 
time  to  time,  during  the  life  of  the  said  Alice  Fowler,  pay  the 
rents,  issues,  and  profits  thereof,  unto  the  said  Alice  Fowler,  or 
unto  such  person  and  persons,  in  such  parts  and  shares,  and  for 
such  uses,  intents,  and  purposes,  as  the  said  Alice  Fowler,  by  any 
writing  or  writings  under  her  hand,  from  time  to  time,  notwith- 
standing her  coverture,  should  limit  and  appoint,  and  not  into 
her  husband's  hands,  nor  to  be  subject  to  any  control,  manage- 
menti  or  disposal  of  her  husband,  nor  liable  to  any  debts  which 
he  had,  or  should  contract,  the  same  being  designed  by  the 
testator  for  her  separate  use  and  benefit,  and  to  be  at  her  own 
disposal  notwithstanding  her  coverture ;  with  remainder  to  the 
said  Jacob  Ley  and  his  heirs,  for  and  during  the  natural  life  of 
his  said  daughter  Alice  Fowler,  in  trust  to  support  and  preserve 
the  contingent  remainders  thereinafter  limited  from  being  defeated 
and  destroyed  ;  and  from  and  immediately  after  the  death  of  the 
said  Alice  Fowler,  remainder  to  the  issue  male  of  the  said  Alice 
Fowler  in  tail,  remainder  to  her  issue  female,  with  several  remainders 
over.  The  testator  by  his  said  will,  in  like  manner  devised  to  the 
said  Jacob  Ley  and  his  heirs,  certain  other  hereditaments  in  the 
parish  of  T.,  during  the  life  of  his  said  daughter  Alice  Fowler,  in 
trust  to  pay  the  rents,  issues,  and  profits  thereof  unto  the  said 
Alice,  or  unto  such  person  and  persons,  in  such  parts  and  sharesi 
and  for  such  uses,  intents,  and  purposes,  as  she  the  said  Alice 
Fowler,  by  any  writing  under  her  hand  from  time  to  time,  not- 
withstanding her  coverture,  should  limit  and  appoint,  and  not 
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1786.  into  her  husband's  hands,  nor  to  be  subject  to  any  control, 
BbIblb  v.  management,  or  disposal  of  her  husband,  nor  liable  to  any  debts 
DoDD.  which  he  had  or  should  contract ;  the  same  being  designed  by 
the  testator  for  her  separate  use  and  benefit,  and  to  be  at  her 
own  disposal,  notwithstanding  her  coverture ;  with  like  remainders 
over,  as  are  limited  with  respect  to  the  former  hereditament. 
The  testator  also  by  his  said  will  devised  a  certain  meadow  to 
the  said  Jacob  Ley  and  his  heirs,  in  trust  to  pay  the  rents 
to  the  said  Anne  Churchward  for  her  life,  remainder  to  her  sons 
successively  in  tail,  remainder  to  her  daughters  in  tail,  remainder 
to  his  own  right  heirs. 

At  the  time  of  making  the  will  Anne  Churchward  was  the  wife 
of  one  James  Churchward,  and  Alice  Fowler  was  the  wife  of  one 
John  Fowler.  Between  the  time  of  making  the  said  will  and  the 
time  of  making  the  codicil  hereinafter  mentioned,  John  Fowler 
died,  leaving  the  said  Alice  his  widow. 

On  the  17th  day  of  July,  1778,  William  Ley  made  a  codicil  to 
his  will,  by  which  after  taking  note  of  the  death  of  John  Fowler, 
he  ratified  and  confirmed  the  said  will,  and  all  the  gifts,  devises, 
and  bequests,  matters  and  things  therein  contained,  not  thereby 
altered  and  revoked.  By  this  codicil  he  made  no  express  mention 
of  the  W.  estate,  but  confirmed  the  said  devise  of  the  lands  in  the 
parish  of  T. 

After  the  death  of  the  testator  the  widow  Alice  Fowler  married 
one  B. ;  and  at  the  time  of  this  action  was  living  apart  from  her 
husband  under  an  agreement  by  which  the  separate  enjoyment 
of  the  estate  in  the  parish  of  T.  was  secured  to  her.  After  the 
separation,  Anne  Churchward  died  without  issue;  and  the 
question  arose  whether  the  life  estate  of  W.  was  to  be  enjoyed 
by  Alice  B.  separately  from  her  then  present  husband.  This 
question  in  some  measure  turned  upon  the  construction  of  the 
instruments  executed  at  the  time  of  separation;  but  the  only 
point  of  general  interest  turned  upon  the  construction  of  the  will 
and  codicil,  upon  which,  after  argument,  the  Court  gave  judgment 
as  follows : — 

WiLLBS,  J. : 
[  201  ]  I  will  first  consider  what  estate  Alice  Bybot  took  under  the 
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will.     That  depends  on  the  words  of  the  will,  from  which  the        i786. 

intention  of  the  testator  is  to  be  collected.    The  estate  is  given     beIble  r. 

to  trustees,  "In  trust  to  pay  the  rents  and  profits  thereof  to       ^^^^• 

Alice  Fowler,  &c.  notwithstanding  her  coverture,  Ac.  and  not  to 

be  paid  into  her  husband's  hands."    The  doubt  arises  on  the 

words   "her  husband;"    Whether  they  are  restrained  to  her 

present,  or  any  future,  husband.    It  being  left  indefinite,  the 

Court  must  judge  of  the  intention  of  the  testator,  which  is  to  be 

found  out  by  the  words  accompanying  it.    And  it  is  made  clear 

by  the  words  which  immediately  follow,  "  the  same  being  designed 

by  the  testator  for  her  separate  use  and  benefit,  and  to  be  at  her 

own  disposal,  notwithstanding  her  coverture."    It  was  manifestly 

the  intention  of  the  testator,  that  she  should  have  the  estate  at 

all  times  independent  of  any  husband.    There  was  the  same 

devise  to  the  other  daughter ;  and  it  is  material  to  observe  that 

neither  of  the  husbands'  names  is  mentioned.    By  the  subsequent 

words  it  is  evident  that  he  looked  to  the  possibility  of  her  having 

a  second  husband ;  for  in  the  limitations  over,  it  is  limited  to 

the  issue  male  of  the  daughter,  remainder  to  the  issue  female, 

without  confining  it  to  the  issue  of  that  marriage ;  so  that  the 

children  of  any  future  marriage  were  to  take  under  this  devise. 

On  the  whole  of  the  will,  I  am  of  opinion  that  the  testator  meant 

that  both  his  daughters  should  take  the  estate  independent  not 

only  of  their  present,  but  of  their  future  husbands. 

Then  as  to  the  effect  of  the  codicil :  that  is  not  making  a  new 
will,  but  republishing  the  old  one.  It  recites  that  J.  Fowler  was 
dead,  and  still  he  confirmed  the  will,  which  shews  that  he  intended 
that  Mrs.  Fowler  should  take  the  estate  independent  of  any 
future  husband :  for  he  suffered  the  restriction  still  to  remain, 
that  the  estate  should  not  be  liable  to  any  debts  "  which  her 
husband  had  or  should  contract "  after  the  death  of  Fowler,  her 
first  husband.  These  latter  words  therefore  can  only  relate  to 
some  future  husband. 

ASHHUBST,  J. : 

Taking  this  on  the  construction  of  the  wiU  alone,  it  is  very       [  203  ] 
clear  that  the  testator  meant  that  this  restriction  should  not  be 
confined  to  the  present  husband,  because  he  has  expressly  ex- 
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1786.        eluded  the  husbands  of  both  his  daughters  from  any  control  over 
BbIblb  9.    their  respective  estates ;  which  shews  a  general  jealousy  of  any 
^^^^-       husbands,  and  not  any  particular  jealousy  with  regard  to  Fowler 
alone.    And  he  does  not  even  mention  either  of  their  names. 

But  this  intention  appears  still  stronger  from  the  words  of  the 
codicil ;  for  having  first  taken  notice  of  the  death  of  Fowler,  he 
then  confirmed  and  ratified  all  the  devises  in  the  will,  and  still 
continued  the  restriction  with  regard  to  their  husbands.  This 
therefore  was  as  much  as  if  he  had  said,  that  "  even  if  there 
were  a  doubt  upon  my  meaning  before,  I  now  repeat  these  words, 
and  mean  to  extend  them  to  any  future  husband."  So  that 
whatever  doubt  there  might  be  considering  the  will  alone,  it  is 
removed  by  taking  the  will  and  codicil  together. 

BULLEB,  J. : 
[  203  ]  Whatever  might  be  the  construction  upon  the  will  alone,  yet 

taking  both  the  will  and  the  codicil  together,  it  is  clear  that  this 
restriction  applies  to  any  future  as  well  as  a  present  husband. 
The  names  of  the  husbands  are  not  mentioned.  The  limitation 
to  trustees  is  during  the  life  of  the  wife ;  this  therefore  must 
extend  to  any  husband  she  may  ever  have. 

Whether  the  codicil  is  to  be  considered  as  a  republication  of 
the  will,  or  as  an  explanation  of  the  testator's  former  intention, 
it  is  equally  clear. 

It  has  been  compared  to  the  confirmation  of  a  deed,  but  there 
is  nothing  more  unlike.  In  the  case  of  a  will,  nothing  passes  till 
the  testator's  death.  It  is  only  to  be  considered  as  speaking 
from  that  time.  It  may  be  altered  whenever  the  party  pleases ; 
and  therefore  the  codicil  comes  as  a  republication  of  every  part 
which  it  does  not  alter.  As  where  a  man  devises  all  his  real 
estates,  and  afterwards  sells  them,  and  purchases  other  lands, 
and  then  republishes  his  will,  the  will  must  be  taken  to  relate  to 
the  after-purchased  lands.  Then  taking  this  codicil  as  a  re- 
publication of  the  will,  it  is  impossible  to  raise  a  question  upon 
it ;  for  the  defendant's  counsel  are  driven  to  a  construction  which 
makes  it  absurd,  by  saying  that  these  words  can  only  relate  back 
to  Fowler,  there  being  no  such  person  in  existence  at  the  time 
of  such  republication.    The  intention  of  the  testator  clearly  was 


DODD. 
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that  his  daughter  should  enjoy  the  estate  free  from  the  control  of        1786. 
any  husband.  Bbabls  v. 

Again,  taking  this  codicil  as  explanatory  of  the  will,  it  is 
equally  clear,  for  he  took  notice  in  the  codicil  of  the  death  of 
John  Fowler ;  now  if  his  intention  had  only  been  to  have  excluded 
John  Fowler  personally,  the  continuance  of  the  restriction  was 
nugatory  after  his  death. 


CALDWELL    and    Othbbs   v.   BALL.  "se. 

(1  T.  B.  205—217.)  MayU- 

Where  several  bills  of  lading  haye  been  signed  of  diif  erent  imports,  no 
referenoe  is  to  be  had  to  the  time  when  they  were  signed  by  the  captain; 
but  the  person  who  first  gets  one  of  them  by  a  legal  title  from  the  owner 
or  shipper,  has  a  right  to  the  consignment.  And  where  such  bills  of 
lading,  though  different  upon  the  face  of  them,  are  constmotiyely  the 
same,  and  the  captain  has  acted  hand  fide,  a  deliyery  according  to  such 
legal  title  will  discharge  him  from  them  all. 

Tbovkk  for  goods  carried  on  board  a  ship  under  bills  of  lading 
signed  by  the  defendant,  as  master. 

On  the  18th  of  March,  1785,  the  defendant  had  signed  the  bills 
of  lading  in  question. 

One  of  these  bills  of  lading  for  the  whole  cargo,  which  was 
acknowledged  to  have  been  the  first  signed  by  the  defendant,  was 
to  deliver  to  Messrs.  Thompson  and  Fairbrother,  or  their  assigns ; 
this  was  endorsed  by  Thompson  in  Jamaica,  and  sent  by  him  to 
Fairbrother  in  England,  where  it  arrived  on  the  20th  of  May, 
enclosed  in  the  following  letter : 

«  Jamaica,  18th  March,  1785. 
"  I  send  you  enclosed  a  bill  of  lading  for  what  goods  I  have  got 
on  board  the  Tyger.    This  will  acquaint  you  of  my  being  obliged 
to  assign  the  other  bills  of  lading  to  Coppell  &  Company  for  the 
security  of  the  payment  of  the  bills  drawn  in  their  favour,  &;c." 

A  short  time  after  the  receipt  of  this  letter,  Fairbrother  in- 
dorsed the  bill  of  lading  above-mentioned  to  Messrs.  Caldwell  and 
Company,  the  present  plaintiffs ;  who,  after  they  were  in  posses- 
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1786.        sion  of  it,  advanced  two  sums  amounting  together  to  2192. 18«.  8d. 
Caldwell    for  the  use  of  Thompson. 
V.   ALL.  rjij^^  Q^jjgj,  j^^  j^jjjg  ^j  lading  for  different  parts  of  the  cargo, 

making  up  the  whole  together,  were  to  deliver  to  the  order  of  the 
shipper  or  his  assigns,  and  indorsed  by  Thompson  as  follows : 
"  Deliver  the  within  to  Messrs.  Thompson  and  Fairbrother,  pro- 
vided they  engage  to  pay  the  net  proceeds  to  Messrs.  France  and 
nephew,  otherwise  deliver  them  to  the  order  of  James  France 
nephew  on  account  of  Coppell  and  Goldwin." 

These  last  bills  of  lading  had  been  delivered  into  the  hands  of 
Coppell  and  Groldwin  by  Thompson  at  the  time  when  he  wrote 
the  letter  of  the  18th  of  March,  1785,  to  Fairbrother,  as  appeared 
by  that  letter,  and  were  afterwards  received  by  France  and  Com- 
pany on  the  6th  June,  1786,  in  a  letter  from  Messrs.  Coppell  and 
Goldwin,  dated  16th  April. 

Captain  Ball,  the  defendant,  arrived  at  Liverpool  on  the  19th 
June,  1786,  having  on  board  his  ship  the  goods  in  question. 

The  day  after  his  arrival  the  plaintiffs  demanded  the  goods, 
but  he  refused  to  deliver  them  except  on  the  terms  of  the  special 
endorsement  of  the  two  last-mentioned  bills  of  lading  in  the 
hands  of  Coppell  and  Groldwin. 

On  this  refusal  the  plaintiff  brought  his  action  against  the 
defendant,  who  was  indemnified  by  France,  and  in  effect  defended 
the  action  in  the  interest  of  Coppell  and  Qoldwin. 

It  was  insisted  by  the  plaintiff,  at  the  trial,  amongst  other 
points,  that  the  defendant  had  done  wrong  in  refusing  to  deliver 
the  goods  according  to  the  first  bill  of  lading  by  which  he  had 
bound  himself.  Upon  this  point  Willes,  J.  had  directed  the  jury 
to  the  effect,  that  as  the  plaintiffs,  and  France  and  Company,  were 
both  fair  creditors,  and  bondjide  holders  of  the  bills,  he  who  had 
first  got  possession  by  a  legal  title  ought  to  be  preferred ;  and 
that  for  this  purpose  the  possession  of  Coppell  and  Qoldwin  was 
to  be  considered  as  the  possession  of  France  and  Company. 

The  jury  had  given  their  verdict  for  the  defendant. 

The  case  having  been  argued  on  a  motion  for  a  new  trial : 

r2i4]  W1LLB89  J.  gave  no  further  opinion,  but  declared  himself 

satisfied  with  the  verdict. 


V,  Ball. 

[214] 
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ASHHUBST,  J.  :  1786. 

I  do  not  think  upon  the  whole  of  this  transaction  that  this    Caldwkll 
can  be  considered  as  a  verdict  either  against  evidence  or  law,  and 
therefore  there  ought  not  to  be  a  new  trial. 

There  is  no  reason  for  saying  that  either  the  plaintiffs  or  France 
and  Company  are  not  equitable  holders  of  the  several  bills  of 
lading.  When  equity  is  equal  between  the  parties,  a  legal  title 
must  prevail.  This  reduces  the  question  to  a  mere  point  of  law. 
I  shall  put  out  of  the  question  all  the  letters,  which  ought  not  to 
prejudice  the  plaintiffs,  because  they  were  not  proved  to  have  had 
actual  notice  of  them ;  neither  are  they  guilty  of  negligence  in 
not  having  endeavoured  to  learn  their  contents.  They  knew  that 
Fairbrother  acted  as  the  agent  of  Thompson,  and  had  no  reason 
to  be  suspicious  of  his  authority. 

Upon  the  merits  of  the  case,  the  leaning  of  my  inclination 
would  rather  be  in  favour  of  the  defendant,  whom  I  consider  as 
the  servant  of  France  and  Company,  than  in  favour  of  the  plain- 
tiffs, because  they  have  got  another  security. 

But  in  point  of  law  also  the  plaintiffs  are  not  entitled  to  re- 
cover. Three  bills  of  lading  were  signed  by  the  captain:  the 
first  is  a  general  one,  consigning  the  whole  cargo  to  the  order  of 
Thompson  and  Fairbrother ;  the  other  two  are  partial  consign- 
ments of  different  parts  of  the  same  cargo  to  the  order  of  the 
shipper.  If  it  could  be  proved,  or  there  was  any  reason  to  infer 
that  the  defendant  meditated  a  fraud  on  any  person,  that  would 
afford  an  argument  as  against  him ;  but  no  fraud  can  be  pre- 
sumed here. 

I  do  not  see  indeed  the  reason  of  making  these  bills  of  lading 
in  a  different  form,  but  the  captain  might  suppose  them  to  be 
the  same  in  effect ;  for  he  knew  that  Fairbrother  was  merely  an 
agent  for  Thompson.  Therefore,  I  do  not  think  that  they  can  be 
said  to  be  inconsistent ;  they  are  all  of  them  in  substance  to  the 
order  of  the  shipper.  Whoever  then  was  first  in  possession  of 
either  of  these  bills  of  lading  had  the  legal  title  vested  in  him. 

It  appeared  by  the  letter  of  the  18th  of  March,  that  at  that 
time  Thompson  had  indorsed  two  of  the  bills  of  lading  to  the 
agents  of  France  and  Company.  In  my  opinion,  that  was  an 
immediate  transfer  of  the  legal  interest  in  the  cargo,  and  that 
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1786.  same  letter,  which  also  conveyed  the  other  bill  of  lading  to  Fair- 
Caldwell  brother,  gave  him  notice  of  this  indorsement. 
V.  Ball.  j^  ^^g  argued  that  the  defendant  was  bound  to  deliver  the 
cargo  according  to  his  undertaking ;  but,  as  he  knew  of  this  in- 
dorsement to  Coppell  and  Goldwin,  he  considered  himself  bound 
to  deliver  the  cargo  according  to  that  bill  of  lading,  which  was 
first  possessed  by  one  of  the  parties.  He  then  concluded  that 
he  should  fulfil  his  undertaking  by  delivering  to  the  order  of 
the  shipper.  As  to  the  plaintiffs  being  in  possession  of  the  bill 
of  lading  under  which  they  claim,  before  the  other  two  arrived 
in  England,  the  time  of  their  arrival  cannot  vary  the  case,  for 
the  legal  title  was  vested  in  Coppell  and  Goldwin  by  their  being 
indorsed  to  them. 

BULLBB,  J. : 

[  216 1  As  to  the  principal  point,  it  is  material  to  consider  the  nature 

of  a  bill  of  lading.  It  is  an  acknowledgment  under  the  hand  of 
the  captain,  that  he  has  received  such  goods,  which  he  under- 
takes to  deliver  to  the  person  named  in  that  bill  of  lading.  It 
is  assignable  in  its  nature ;  and  by  indorsement  the  property  is 
vested  in  the  assignee.  It  is  now  clearly  settled  that  goods  at 
sea  may  be  so  assigned.  This  doctrine  is  laid  down  in  Evans 
and  Marlett,  1  Lord  Bay.  271,  and  is  recognised  by  Lord 
Mansfield  in  Wright  and  another  v.  Campbell  and  another,  4 
Burr.  2051. 

It  is  argued  that  the  captain  must  be  answerable  at  all  events 
in  this  action,  because  he  signed  the  first  bill  of  lading  to  the 
order  of  Thompson  and  Fairbrother,  who  indorsed  it  to  the  plain- 
tiffs. I  think  it  very  material  to  consider  who  Fairbrother  was. 
He  had  no  interest  in  these  goods ;  and  he  was  known  to  all  the 
parties  to  be  the  agent  of  Thompson.  Then  Fairbrother  must  be 
considered  as  Thompson  himself. 

The  transaction,  therefore,  is  to  be  considered  in  the  same 
light  as  if  all  the  bills  of  lading  had  been  made  to  the  order  of 
Thompson  alone.  How  then  does  the  question  stand  as  between 
the  plaintiffs  and  France  and  Company  ?  Both  parties  claim 
under  Thompson :  but  France  and  Company  have  the  first  legal 
right ;  for  two  bills  of  lading  were  first  indorsed  to  them,  and  the 
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letter  which  conveyed  the  other  bill  of  lading  to  Fairbrother  ap-        1786. 

prized  him  at  the  same  time  of  this  indorsement.  Caldwell 

9.  Ball. 

Note. — ^Although  the  point  of  this  case  is  amply  covered  by 
more  recent  and  perhaps  higher  authority,  it  is  thought  well  to 
retain  the  report  of  the  above  case  in  an  abbreviated  form,  as 
one  of  the  series  of  important  cases  upon  bills  of  lading.  See 
Barber  v.  Meyerstein  (1870),  L.  R.  4  H.  L.  317,  836,  89  L.  J.  C.  P. 
187  ;  and  upon  the  question  of  the  responsibility  of  the  master 
in  delivering  the  goods  on  one  of  the  bills  of  lading  being  pre- 
sented to  him,  and  having  no  notice  of  a  previous  transfer; 
Olyn  MiUs  d  Co.  v.  E.  d  W.  India  Dock  Co.  (1882),  7  App.  Ca. 
691,  52  L.  J.  Q.  B.  146.— R.  C. 


EXJBERY    V.    JEEVOISE    and   Another.  n^. 

(1  T.  E.  22»— 235.)  May  23. 

A.  and  B.  oovenant  in  a  lease  lor  61  years,  '*  That  at  any  time  within 
one  year  after  the  expiration  of  20  years  of  the  said  term  of  61  years, 
upon  the  request  of  the  lessee,  and  his  paying  6Z.  to  the  lessors,  they 
would  execute  another  lease  of  the  said  premises  unto  the  lessee,  for  and 
during  the  further  term  of  20  years  to  commence  from  and  after  the 
expiration  of  the  said  term  of  61  years,  Ac.  And  so  in  like  manner  at 
the  end  and  expiration  of  every  20  years  during  the  said  term  of  61 
years,  for  the  like  consideration,  and  upon  the  like  request,  would 
execute  another  lease  for  the  further  term  of  20  years,  to  commence  at 
and  from  the  expiration  of  the  term  then  last  before  granted,  &c." 
Under  this  covenant  the  lessee  cannot  claim  a  further  term  of  20  years 
at  the  expiration  of  the  last  term  of  20  years  in  the  lease,  if  he  has 
omitted  to  claim  a  further  term  at  the  end  of  the  first  and  second  20 
years  in  the  lease. 

This  was  an  action  of  covenant.  By  an  indenture  of  lease  the 
lessors  demised  to  the  lessee  a  certain  parcel  of  ground  for  a  term 
of  61  years  from  a  term  then  past ;  yielding  and  paying  there- 
for unto  the  lessors  their  heirs  and  assigns,  for  the  first  two 
years  of  the  said  term,  the  rent  of  one  pepper-corn ;  and  yielding 
and  paying  therefor  yearly  and  every  year,  during  the  remainder 
of  the  said  term  of  61  years,  unto  the  said  Walter  Baynes  and 
Robert  Warner,  their  heirs  and  assigns,  lessors,  the  yearly  rent 
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1786.  or  sum  of  2Z.  Is.  6d.  half-yearly,  the  first  half-yearly  payment 
BuBEBT  V.  thereof  to  begin  at  Christmas,  1727.  And  the  lessors  respectively 
Jkbyoisb.  (a^g  tenants  in  common)  covenanted  with  the  lessee,  that,  at  any 
time,  within  one  year  after  the  expiration  of  20  years  of  the 
said  term  of  61  years  thereby  granted,  at  and  upon  the  request, 
proper  costs  and  charges  of  the  lessee,  his  executors,  administra- 
tors, and  assigns,  and  his  or  their  paying,  and  on  payment  to 
the  lessors,  their  heirs  or  assigns  (as  tenants  in  conmion),  the 
sum  of  6Z.,  the  lessors,  their  or  either  of  their  heirs  and  assigns 
(as  tenants  in  common),  would  execute  in  due  form  of  law 
another  lease  of  the  said  premises  to  the  lessee,  his  executors, 
administrators,  and  assigns,  for  and  during  the  further  term  of 
20  years,  to  commence  from  and  after  the  expiration  of  the  said 
term  of  61  years  thereby  granted,  at  and  under  the  said  yearly 
rent  of  22.  Is.  6d.  and  the  usual  and  general  covenants ;  and  so 
in  like  manner,  at  the  end  and  expiration  of  every  20  years  dur- 
ing the  said  term  of  61  years  thereby  granted,  for  the  like  con- 
sideration, and  upon  the  like  request,  would  grant  and  execute 
another  lease  of  the  said  premises  unto  the  lessee,  his  executors, 
administrators,  or  assigns,  for  the  further  term  of  20  years,  to 
commence  at  and  from  the  expiration  of  the  term  then  last  be- 
fore granted,  at  and  under  the  like  rent  and  covenants,  as  by  the 
said  indenture,  &c. 

The  lessee  did  not  at  the  end  of  the  first  or  second  20  years  of 
the  original  term  of  61  years  apply  for  a  renewal,  but  at  the  ex- 
piry of  the  third  20  years,  the  assignee  of  the  lessee  did  so  apply. 
The  question  was  whether  he  was  entitled  to  a  renewal.* 

WiLLES,  J.: 

[  234  ]  This  question  has  been  argued  upon  the  words  of  the  covenant, 

and  the  intention  of  the  parties.  If  there  be  a  doubt  upon  the 
words,  it  is  true  that  they  are  to  be  taken  most  strongly  against 
the  covenantor ;  but  in  this  case  they  are  very  plain.  The  lessor 
at  any  time  within  one  year  after  the  expiration  of  the  first  20 

*  The  Court  obseryed  that   this  Court  on  the  oonfltrnotion   of   the 

was  a   joint  action   on    a   several  ooyenant,  this  was  argued  as  if  the 

coyenant ;  but  as  it  was  the  wish  of  declaration  had  been  amended, 
the  parties  to  take  the  opinion  of  the 
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years  in  the  said  term,  upon  the  application  of  the  lessee        1786. 
covenanted  to  grant  a  further  term  of  20  years;    then  the     b,vbkrtv. 
covenant  states  that  he  is  "  in  like  manner  "  to  grant  a  second     J"«voi8b. 
term  of  20  years  after  the  expiration  of  40  years  of  the  original 
lease  upon  a  similar  application :  that  is,  the  lessee  is  to  apply 
at  the  end  of  every  20  years,  so  that  there  may  always  be  40 
years  intervening  between  the  grant  and  the  commencement  of 
the  additional  terms. 

This  construction  is  also  supported  by  reason.  The  reser^'ed 
rent  is  21.  6«.  per  annum,  and  the  lessee  now  claims  at  the  end  of 
61  years  to  have  a  further  lease  of  20  years,  on  paying  so  small 
a  fine  as  6L  If  this  had  been  paid  40  years  before,  the  lessor 
would  have  had  the  interest  of  it  during  the  intermediate  time, 
which  would  have  made  the  consideration  much  greater.  If  the 
plaintiff  had  wished  to  have  the  advantage  of  this  covenant  to 
renew,  he  should  have  taken  the  terms  in  succession. 

ASHHURST,  J. : 

It  is  equally  clear  from  the  words,  and  from  the  manifest  in-  [  234  ] 
tention  of  the  parties,  what  should  be  the  construction  of  this 
covenant.  The  words  **  and  so  in  like  manner,"  after  the  term 
last  before  granted  necessarily  mean  that  the  lessee  must  have 
applied  for  the  term  of  20  years  preceding,  and  it  made  a  very 
material  difference  to  the  lessor,  whether  this  renewal  was  made 
at  the  end  of  20  or  60  years. 

BULLEB,  J.  : 

This  is  an  agreement  on  the  part  of  the  lessor  to  grant  a       [  234  ] 
further  lease  on  a  precedent  condition  to  be  performed  by  the 
lessee,  which  he  has  not  done. 

It  has  been  argued  that  the  words  "  last  before  granted  **  apply 
to  the  term  of  61  years ;  but  it  is  manifest  that  such  was  not 
the  intention  of  the  parties,  for  they  used  the  words  "  61  years  " 
in  the  former  part  of  the  covenant,  when  they  were  speaking  of 
the  whole  term  ;  then  those  words  must  necessarily  refer  to  the 
term  of  20  years  last  before  granted. 

It  was  optional  in  the  lessee  whether  he  would  apply  for  a 
renewal  of  the  lease  or  not :  but  if  he  had  intended  to  claim  the 
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1786.  benefit  of  such  renewal,  he  ought  to  have  applied  for  it  at  the 

RuBEBY  V,  end  of  the  first  20  years. 

jEBYOisE.  Judgment  for  the  defendant. 


178G.  THE    KING   V.  HENEY    SALOMONS. 

''^'-  (IT.E.  249-252.) 

A  conyiction  for  the  said  offence,  where  there  are  two  distinct  offences 
charged  in  the  information,  is  bad. 

This  was  a  conviction  on  the  Lottery  Act  of  22  Geo.  III.  c.  47. 

Erskine  took  several  objections  to  the  conviction. 

Per  Curiam  : 

[  251  ]  The  conviction  is  bad  on  another  ground,  for  there  is  a  duplicity 

of  charge.     The  defendant  is  charged  with  dealing  in  shares  of 

lottery  tickets,  and  with  registering  tickets  without  licence,  and 

he  is  convicted  of  the  said  offence,  so  that  it  does  not  appear  of 

what  oflFence  he  is  convicted. 

A  conviction  must  be  good  in  all  its  parts ;  the  information 

must  be  supported  by  the  evidence,  and  the  judgment  must  be 

supported  by  both.    Here  the  defendant  is  charged  with  two 

distinct  oflFences,  each  of  which  would  subject  him  to  a  separate 

penalty ;  and  supposing  they  could  both  have  been  included  in 

one  conviction,  which  is  to  be  doubted,  the  defendant  should 

have  been  convicted  of  both.    A  judgment  for  too  little  is  as  bad 

as  a  judgment  for  too  much. 

Conviction  quashed. 


1786.  LOCKYER   AND    Others    v.   OFFLEY. 

^^'-  (1  T.  R.  252-261.) 

A  ship  being  insured  for  a  voyage,  and  until  the  ship  has  been  moored 
twenty-four  hours  in  safety,  the  underwriter  is  not  liable  for  any  loss 
arising  from  seizure  after  she  has  been  twenty-four  hours  in  port; 
though  such  seizure  was  in  consequence  of  an  act  of  smuggling 
committed  by  the  master  during  the  voyage. 

This  was  an  action  on  a  policy  of  insurance*  on  the  ship  Hope 
from  Hamburg  to  London,  subscribed  by  the  defendant  on  the 

*  The  terms  of  the  policy,  so  far  as  material,  are  stated  in  the  judgment. 
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19th  of  August,  1785,  for  the  sum  of  200Z.  at  one  guinea  per        1786. 
cent.  LocKTEB  v« 

That  the  defendant  had  underwritten  the  policy  for  the  sum  of 
200Z.  at  one  guinea  per  cent. ;  and  the  plaintiffs  were  interested 
in  the  ship  to  the  amount  of  the  sum  insured. 

In  the  course  of  the  voyage  the  master  had  committed  barratry 
by  smuggling  on  his  own  account,  by  hovering  and  running 
brandy  on  shore  in  casks  under  sixty  gallons. 

On  the  1st  September,  1785,  the  ship  arrived  in  safety  at  her 
moorings  in  the  river  Thames,  and  remained  there  in  safety  till 
the  27th  of  the  said  month  of  September,  when  she  was  seized 
by  the  revenue  officers  for  the  smuggling  before  stated. 

The  principal  question  which  arose  in  this  case  was,  whether 
the  seizure  of  a  ship  after  the  completion  of  her  voyage,  for  a 
cause  of  forfeiture  accruing  during  the  voyage,  is  within  the  policy. 

Law,  for  the  plaintiffs,  argued : 
There  can  be  no  doubt  in  this  case  but  that  the  loss  was 
occasioned  by  the  barratry  of  the  master;  it  is  so  stated. 
Smuggling  is  an  act  of  barratry,  the  necessary  consequence  of 
which  is  the  forfeiture  of  the  vessel.  This  forfeiture  is  incurred 
under  the  24  Geo.  III.  c.  47,  the  first  section  of  which  declares 
that  any  ship  or  vessel  by  hovering  in  the  manner  the  ship  in 
question  did  shall  be  forfeited ;  and  as  no  particular  time  is 
mentioned  when  the  seizure  is  to  be  made,  the  forfeiture  attaches 
the  moment  the  cause  of  seizure  arises.  If  this  be  not  an  absolute 
loss  incurred  at  the  time,  yet  it  is  .a  consequence  of  a  damage 
done  during  the  voyage.  In  VaUejo  and  mieeler*  the  loss  was  in 
consequence  of  the  barratry  of  the  master  ;  and  Lord  Mansfield 
there  said,  "  Whether  the  loss  happened  in  the  act  of  barratry, 
that  is,  during  the  fraudulent  voyage,  or  after,  is  immaterial."  t 

BuLLEB,  J.,  observed,  that  in  that  case  the  voyage  insured  was 
lost. 

Pigott,  for  the  defendant : 
Nothing  is  more  common  than  a  seizure  of  a  ship  after  she  has 

♦  Cowp.  143.  +  IM.  165. 
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1786.  been  in  port  twenty-four  hours  for  smuggling  during  the  course  of 
LooKYEB  r.  tlie  voyage,  and  yet  this  is  the  first  instance  in  which  such  an 
Opfley.  action  has  been  brought  against  an  underwriter  on  such  a  poUcy 
as  the  present. 

The  nature  of  this  contract  is  an  undertaking  on  the  part  of 
the  underwriter,  that  the  ship  insured  shall  arrive  in  safety  at 
the  destined  port,  and  continue  so  twenty-four  hours.  All  losses 
therefore  insured  against,  of  whatsoever  kind,  must  happen 
during  that  time.  There  is  a  mistake  in  stating  that  the  act 
insured  against  is  the  act  of  barratry ;  it  is  a  loss  by  barratry ; 
and  the  rule  contended  for  on  the  other  side  would  be  productive 
of  the  most  dangerous  consequences. 

In  Valiejo  and  JVheeler,  not  only  the  act  of  barratry,  but  also 
the  loss,  was  completed  during  the  voyage  insured.  The  ship 
had  never  been  in  safety  at  the  destined  port,  which  was  the 
event  insured ;  she  was  lost  in  the  course  of  the  voyage ;  and  the 
Court  will  not  carry  that  case  farther  than  the  circumstances  of 
it  will  warrant. 

No  change  of  property  takes  place  in  consequence  of  any  act 
of  smuggling  till  condemnation  of  the  vessel. 

If  the  sentence  of  condemnation  had  relation  back  to  the  time 
when  the  forfeiture  attached,  the  crown  would  be  entitled  to 
receive  the  profits  of  any  voyage  which  the  ship  may  have  made 
in  the  intermediate  time ;  but  that  can  never  be  contended  for. 

Law,  in  reply,  cited  Jones  v.  SchmoU*  where  the  slaves  who 
died  in  consequence  of  wounds  which  they  had  received  during  the 
mutiny  were  to  be  paid  for.  If  that  mutiny  had  taken  place  just 
before  the  ship  went  into  port,  and  the  slaves  had  died  of  their 
wounds  after  she  had  been  in  port  twenty-four  hours,  such  a  loss 
would  equally  have  been  within  the  policy. 

WiLLES,  J.,  delivered  the  unanimous  opinion  of  the  Court.    After 
stating  the  case : 

[  259  J  The  question  for  the  consideration  of  the  Court  is,  whether  the 

*  A  case  tried  by  Lord  Mansfield  but  containB  nothing  of  interest 
at  Guildhall,  Trin.  Term,  1785.  It  further  than  what  is  stated  in  the 
is  reported  in  a  note,  1  T.  B.  130,      text. — B.  C. 
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plaintiffs  can  recover  under  these  circumstances  against  the        178G. 
defendants  ?  and  there  is  no  doubt  in  this  case  but  that  the    looktek  r. 
master  was  guilty  of  barratry  by  smuggling  on  his  own  account,      Opfley. 
without  the  privity  of  his  owners. 

Many  definitions  of  barratry  are  to  be  found  in  the  books,  but 
perhaps  this  general  one  may  comprehend  almost  all  the  cases. 
Barratry  is  every  species  of  fraud  or  knavery  in  the  master  of  the 
ship  by  which  the  freighters  or  owners  are  injured ;  and  in  this 
light  a  criminal  deviation  is  barratry,  if  the  deviation  be  without 
their  consent. 

But  the  general  question  here  is,  whether,  as  the  loss  occa- 
sioned by  the  barratry  of  the  master  did  not  happen  during  the 
continuance  of  the  voyage,  the  insurers  are  liable  ?  I  must  own 
this  appears  to  me  to  be  a  novel  question,  and  not  to  have  been 
decided  by  any  former  determinations.  But  as  in  all  commercial 
transactions  the  great  object  is  certainty,  it  will  be  necessary  for 
this  Court  to  lay  down  some  rule,  and  it  is  of  more  consequence 
that  the  rule  should  be  certain,  than  whether  it  is  established  one 
way  or  the  other. 

Difficulties  occur  on  both  sides  in  laying  down  any  rule.  The 
first  thing  to  be  observed  is,  that  the  policy  by  the  terms  of  it  is 
an  undertaking  by  the  insurer  for  a  limited  time,  during  the 
voyage  from  Hamburg  to  London,  till  the  ship  has  been  moored 
twenty-four  hours  in  safety  ;  and  the  ship  was  not  actually  seized 
till  near  a  month  afterwards.  But  it  has  been  said  that  under 
the  24  Geo.  III.  c.  47,  and  the  excise  laws,  the  forfeiture  attaches 
the  moment  the  act  is  done,  and  that  the  barratry  was  committed 
during  the  voyage.  It  may  be  so  as  to  some  purposes,  as  to 
prevent  intermediate  alienations  or  incumbrances ;  but  I  think 
the  actual  property  is  not  altered  till  after  the  seizure,  though  it 
may  be  before  condemnation. 

I  will  put  this  case :  suppose  before  the  seizure  of  the  ship, 
she  had  gone  another  voyage,  and  on  her  return  had  been  seized, 
would  the  Crown  be  entitled  to  an  account  of  her  earnings,  after 
deducting  the  expenses  of  the  outfit?  Surely  not.  Till  the 
seizure  of  the  ship,  it  was  not  certain  that  the  officers  of  the 
Crown  knew  of  the  illicit  trade  carried  on  by  the  master,  or 
whether  they  would  take  advantage  of  the  forfeiture.    It  would 
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1786.  be  a  dangerous  doctrine  to  lay  down  that  the  insurer  should  in 
LocKYEB  V.  8.11  cases  be  liable  to  remote  consequential  damages.  This  has 
Opfley.  ij^gjj  compared  to  a  death's  wound  received  during  the  voyage, 
which  subjected  the  ship  to  a  subsequent  loss.  To  this  point  the 
case  of  Meretony  and  Dunlope*  seems  very  material.  That  was 
an  insurance  on  a  ship  for  six  months,  and  three  days  before  the 
expiration  of  the  time  she  received  her  death's  wound,  but,  by 
pumping,  was  kept  afloat  till  three  days  after  the  time :  there 
the  verdict  was  given  for  the  insured,  which  was  confirmed  by 
the  Court. 

will  put  another  case  :  suppose  an  insurance  on  a  man's  life 
for  a  year,  and  some  short  time  before  the  expiration  of  the  term 
he  receives  a  mortal  wound,  of  which  he  dies  after  the  year,  the 
insurer  would  not  be  liable. 

The  case  of  VaUejo  and  Wlieeler  was  cited  for  the  plaintiflFs ; 
but  that  does  not  conclude  this  question,  for  there  the  ship  was 
lost  during  the  voyage. 

But  it  was  also  argued  that  the  ship,  even  in  the  hands  of  a 
fair  purchaser,  would  be  liable  to  the  forfeiture.  I  do  not  know 
that  it  has  ever  been  so  decided ;  it  may  depend  on  circumstances, 
such  as  length  of  possession,  laches  in  seizing,  or  other  matters. 
But  suppose  the  law  to  be  so,  it  does  not  follow  from  thence,  that 
though  the  ship  is  always  liable  to  a  confiscation,  yet  that  the 
insurer  at  any  distance  of  time  is  answerable  for  the  loss  under  a 
limited  undertaking. 

And  this  brings  me  to  that  part  of  the  case,  which  weighs 
most  with  the  Court  in  favour  of  the  defendant,  and  to  which  it 
does  not  appear  to  us  that  any  suflScient  answer  has  been  given. 
It  was  agreed,  in  the  argument,  that  the  custom-house  officers 
might  seize  for  the  forfeiture  within  three  years  after  the  fact 
committed;  and  that  the  Attorney-General  might  file  an  in- 
formation at  any  time  whilst  the  ship  was  in  being.  Is  the 
insurer  during  all  this  time  to  continue  liable  ?  Suppose  the 
ship  had  gone  several  voyages  afterwards ;  and  suppose  a  partial 
loss  paid,  and  the  under-writer's  name  struck  oflF,  shall  an  action 
be  brought  on  the  policy  afterwards  ?  His  accounts  could  never 
be  settled,  nor  could  he  be  finally  discharged,  while  the  ship  was 

♦  E.  23  Geo.  III. 
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in  existence.  Such  a  position  would  be  monstrous,  and  would  1786. 
be  attended  with  infinite  inconvenience.  There  must  be  some  lockybb  r. 
certain  and  reasonable  limitation  in  point  of  time  laid  down  by 
the  Court,  when  the  insurer  shall  be  released  from  his  engage- 
ment. If  he  be  liable  for  a  month,  he  may  be  for  a  year,  and  so 
on.  And  we  all  think  that  the  law  on  insurances  would  be  left  un- 
settled, and  in  much  confusion,  if  any  other  time  were  suggested 
than  that  prescribed  by  the  policy,  namely,  the  continuance  of 
the  voyage,  and  the  ship's  being  moored  24  hours  in  safety. 

We  are  all  therefore  of  opinion  that  judgment  ought  to  be 
given  for  the  defendant. 

These  being  our  sentiments,  there  is  no  occasion  to  say  any- 
thing on  the  other  parts  of  the  argument,  either  upon  the  subject 
of  abandonment,  or  whether  this  was  a  partial  or  a  total  loss. 

Postea  to  the  defendant. 


THE    KING   V.    MYERS.  i^se. 

May  29. 
(1  T.  E.  265—266.)  _JL 

One  who  is  conTicted  on  a  penal  statute  oannot  be  apprehended  on  a 
Sunday,  for  non-payment  of  the  penalty. 

Erskine  had  obtained  a  rule  to  shew  cause  why  the  defendant, 
who  had  been  convicted  in  a  penalty  under  the  Lottery  Act,  22 
Geo.  III.  c.  47,  and  sent  to  the  House  of  Correction  for  want  of 
sufficient  distress,  should  not  be  discharged  out  of  custody, 
because  he  was  apprehended  on  a  Sunday. 

Bearcroft  shewed  cause : 

This  is  a  commitment  for  something  prohibited  by  Act  of 
Parliament,  and  therefore  a  constructive  breach  of  the  peace. 

A  person  may  be  taken  on  a  Sunday  upon  an  attachment  for 
non-performance  of  an  award.     (1  Atk.  58.) 

Erskine,  in  support  of  the  rule : 

Under  the  29  Gar.  II.  c.  7,  s.  6,  no  man  can  be  arrested  on  a 

Sunday,  but  for  treason,  felony,  or  a  breach  of  the  peace :  and 

this  is  neither. 

Curi<i  adv.  wit. 
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1786.  Afterwards,  on  this  day — 

The  Kiko  r.  BuLLBB,  J.,  said : 
Mtebb. 
[  266  ]  There  is  no  case  exactly  in  point.     It  is  most  similar  to  an 

action  brought  for  a  penalty  on  the  same  statute :   and  it  is 

clear  that,  upon  execution  in  such  an  action,  the  defendant  could 

not  have  been  taken  on  a  Sunday.     This  is  to  recover  a  penalty 

given  by  the  statute ;  and  the  effect  is  equally  the  same,  whether 

that  penalty  is  to  be  recovered  in  a  summary  proceeding  before 

a  justice,  or  in  an  action. 

This  is  not  like  the  case  of  an  attachment  mentioned  at  the 

bar.    That  case  might  have  been  good  law  formerly ;  for  then 

the  Court  only  looked  to  the  contempt :  but  it  has  been  settled 

of  late  years  that  an  attachment  for  non-performance  of  an 

award  is  only  in  the  nature  of  a  civil  execution.     That  question 

was  much  agitated  some  few  years  ago,  when  the  Court  held  that 

the  party  being  in  custody  upon  an  attachment  for  non-payment 

of  costs  was  entitled  to  be  discharged  under  the  Lord's  Act.* 

Per  Curiam  :  Rule  absolute. 


1786.  PEAY    AND    Others    v.    EDIE. 

^:L'''  (1T.R.267.) 

If  the  plaintiff  reside  abroad,  the  Court  will  stay  proceedings  till  he 
gives  security  for  the  costs. 

Wilson  had  obtained  a  rule  on  a  former  day  to  shew  cause 
why  the  proceedings  in  this  cause  should  not  be  stayed,  till  the 
plaintiff,  who  resided  at  Georgia,  in  North  America,  gave  security 
for  the  costs,  in  case  a  verdict  was  given  against  him. 

Law,  for  the  plaintiff,  now  contended  that  such  a  rule  had 
never  been  granted  but  under  very  particular  circumstances  to 
induce  the  Court  to  grant  it ;  and  he  cited  2  Burr.  1026 ;  4  Burr. 
2105,  and  Cowp.  158. 

BULLER,   J. : 

[  267  ]  There  have  been  several  late  cases  to  the  contrary ;  and  for 

*  Cowp.  136. 
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this  reason,  that  if  a  verdict  be  given  against  the  plaintiff  he  is  1786. 

not  within  the  reach  of  our  law  so  as  to  have  process  served  upon  pray  v. 

him  for  the  costs.  °'*' 

Per  Curiam  :  Rule  absolute,* 


K.   B.   TRINITY    TERM. 


BABKER    AND    Another,    Executors,    &c.    of  i'^^- 

PYOTT    V.    PARKER.  '^—^' 

(1  T.  B.  287—296.) 

A  bond  with  oondition  that  a  clerk  shall  serve  faithfully  and  account 
for  all  money,  &c.  to  the  obligee  and  his  executors,  does  not  make  the 
obligor  liable  for  money  received  by  the  clerk  in  the  service  of  the 
executors  of  such  obligee,  who  continue  the  business  and  retain  him  in 
the  same  employment. 

Debt  on  bond  in  the  penalty  of  4001.  by  the  executors  of  P. 
the  obligee  against  H.  the  obligor. 

The  condition  of  the  bond  recited  that  P.  had  taken  and  em- 
ployed H.  as  a  servant,  and  in  the  nature  of  a  clerk  to  him  the 
said  P.,  and  likewise  as  his  book-keeper  and  accomptant,  and  in 
such  other  business  as  the  said  P.  should  think  fit  to  employ 
him  about,  and  declared  that  if  the  said  H.  should  from  time  to 
time  make  and  give  unto  the  said  P.,  his  executors  and  ad- 
ministrators, a  just  and  true  account  in  writing,  and  pay  and 
deliver  unto  the  said  P.,  his  executors  or  administrators,  all  such 
sum  or  simis  of  money,  &c.,  which  he  the  said  H.  should  from 

*  Note, — This  is  retained  as  pro-  Court  of  Appeal,  In  re  Apollinaris 

bably  the  first  reported  case  upon  Co.  24th  Oct.  1890.    As  to  plaintifts 

the  now  well  settled  practice.    The  residing  in  Scotland  and  Ireland  since 

exception  to  the  rule,  that  where  the  the  Judgments  Extension  Act,  1868 

plaintiff  has  assets  in  this  country,  (now  applying  to  all  branches  of  the 

of  whatever  nature,  which  are  rea-  Courts  under  s.  76  of  the  Judicature 

sonably  likely  to  be   available  for  Act,  1873),  see  Itaehum  v.  Andrews 

any  costs  that  may  be  awarded,  he  (1874)  L.  R.  9  a  B.  118,  43  L.  J. 

win  not  be  obliged  to  give  security,  Q.  B.  73. — ^E.  C. 
is  now  settled  by  the  decision  of  the 


Paskeb. 
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1786.  time  to  time  receive,  of  or  belonging  to  the  said  P.,  his  executors 
babkeb  r.  or  administrators,  or  to  any  other  person  or  persons,  wherewith 
he  or  they  should  or  might  be  charged  or  chargeable ;  or  if  the 
said  H.,  his  executors  or  administrators,  should  make  unto  the 
said  P.,  his  executors,  administrators,  or  assigns,  full  satisfaction 
and  recompense  for  all  such  monies,  &c.,  of  or  belonging  to  the 
said  P.,  his  executors  or  administrators,  or  any  other  person  or 
persons,  wherewith  he  or  they  might  be  charged  or  chargeable  as 
aforesaid,  the  bond  should  be  void. 

P.  having  been  in  his  lifetime  engaged  in  a  certain  trade,  died, 
having  by  his  will  devised  certain  real  estate  and  bequeathed 
the  residue  of  his  personal  estate  to  the  plaintiffs  (who 
were  his  executors)  upon  trust  to  carry  on  the  said  trade.  H. 
continued  in  the  service  of  the  executors,  and  the  question 
raised  upon  the  pleadings  was  whether  the  defendants  (obligees 
in  the  bond)  were  liable  for  defalcations  of  H.  subsequent  to  P.'s 
death. 

After  hearing  argument  on  the  part  of  the  plaintiffs,  in  which 
the  case  of  Barclay  v.  Lucas  *  was  cited  and  relied  on,  the  Court 

*  J,  Barclay  and  others  ▼.  Lucaa,  1781,  Philip  Jones,  the  clerk  men- 
Michaelmas,  24  Geo.  III.  B.  B.  tioned  in  the  condition  of  the  bond, 

This  was  an  action   of   debt   on  received  of  Mark  Groves  20?.  16«.  on 

bond.    The    bond   was   dated   23rd  account  of  the  new  partnership,  and 

Feb.  1 779,  and  after  reciting  that  the  failed  to  pay  it  over, 

plaintiffs,    at    the    recommendation  The    question    was   whether   the 

of  the  obligors,  had  agreed  to  take  defendant  is  liable  to  the  plaintiffs  in 

one  Philip  Jones  into  their  service  this  action  ? 

and  employ  as  a  clerk  in  their  shop  The  judgment  of  the  Court,  so  far 

and  counting-house,  and  the  obligors  as  relates  to  the  construction  of  the 

had  agreed  to  become  security  for  bond,  was  as  follows : — 
his  fidelity,  as  far  as    500/.    each, 

it  was  declared  that  if  the  said  IjOKD  Mansfield,  Oh.  J. : 
P.  Jones  should  faithfully  account  The  question  in  this  case  turns 
for  and  pay  to  the  plaintiffs  all  sums  upon  the  intention  of  the  parties  at 
of  money  he  should  at  any  time  the  time  of  entering  into  the  con- 
receive,  &c.  in  the  service  of  the  tract.  In  questions  upon  intention 
plaintiffs,  and  did  not  embezzle,  &c.  we  must  look  to  the  subject-matter 
then  the  condition  to  be  void.  of  the  contract.    It  is  notorious  that 

The  facts  were  stated  m  a  case  for  there  are  many  banking-houses  in 

the  opinion  of  the  Court.     On  the  the  city  which  continue  for  genera- 

24th  of  June,  1780,  Hobert  Barclay  tions.    This  can  only  be  done  by  a 

was  taken  into  partnership  with  the  constant  succession  of  partners ;  and 

plaintiffs.    On  the  16th  of  February,  even  if   they  should  not  boar  the 
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stopped  the  counsel  for  the  defendant,  and  gave  judgment  as 
follows  : 

Lord  Maksfield,  Ch.  J.: 

This  is  a  very  plain  case.  The  service  in  the  contemplation  of 
the  parties  was  the  service  to  the  testator.  There  was  no  idea 
then  of  carrying  it  farther. 


same  name  with  the  first  proprietors, 
yet  still  the  house  frequently  con- 
tinues under  the  original  firm.  To 
carry  on  this  business  it  is  necessary 
to  have  a  great  number  of  clerks, 
whose  office  is  extremely  beneficial ; 
for  besides  the  present  foes  and 
emoluments  they  are  frequently 
taken  into  partnership  in  process  of 
time.  But  it  is  of  the  utmost  con- 
sequence to  these  houses  that  the 
clerks  should  behave  honestly;  and 
therefore  a  security  is  taken  for  their 
fidelity.  The  circumstance  of  taking 
in  a  new  partner  makes  no  difference, 
either  as  to  the  quantity  of  the  busi- 
ness, or  the  extent  of  the  engage- 
ment. He  continues  to  carry  on  the 
business  of  the  plaintiffs ;  and  this 
contract  is  co-extensive  with  his  con- 
tinuance in  the  house.  This  is  a ' 
security  to  the  house  of  the  plaintiffs, 
and  no  change  of  partners  will  dis- 
charge the  obligor. 

WlLLES,  J. : 

The  intention  of  the  parties  ought 
to  govern  the  Court  in  making  their 
decision ;  in  order  to  discover  which, 
we  must  look  at  the  recital  of  the 
condition  of  the  bond.  Now  this 
recital  is  very  material,  for  it  states 
that  the  service  is  to  be  performed 
in  the  shop  and  counting-house  and 
not  to  the  plaintiffs.  The  partners 
in  a  banking-house  are  perpetually 
dianging;  and  where  a  number  of 
clerks  are  employed,  the  inconve- 
nience of  demanding  fresh  securities 
from  each,  upon  every  such  change 
would  bo  enormous.    The  introduc- 


tion of  a  new  partner  does  not 
increase  the  risk  to  the  sureties  ;  for 
a  bond  of  this  kind  is  an  undertakiug 
for  the  clerk*s  honesty. 

BULLEB,  J. : 

The  oonstiTLction  of  the  contract 
must  depend  on  the  intention  of  the 
parties.  What  has  been  said  by  my 
Lord  seems  decisive,  that  his  bond 
appears  on  the  face  of  it  to  be  a 
security  to  the  house,  and  not  to  the 
persons  of  the  plaintiffs ;  and  that  as 
long  as  the  clerk  continues  in  that 
house,  the  defendant  is  liable.  Ld. 
C.  J.  De  Gkby  seems  to  rely  much  on 
the  taking  in  a  now  partner  being 
the  plaintiff's  own  act,  and  says  that 
it  determined  the  obligation.  But  I 
wish  he  had  gone  farther,  and  said 
what  would  have  been  the  case, 
supposing  there  had  been  mutual 
bonds,  the  one  that  the  plaintiff 
should  continue  to  employ  the  clerk, 
the  other,  that  the  clerk  should  act 
honestly,  if  the  plaintiffs  had  taken 
in  a  new  partner,  whether  they  would 
not  still  have  been  obliged  to  employ 
the  clerk  ?  If  that  would  not  have 
discharged  the  obligation  to  employ, 
it  is  decisive;  for  both  the  obligations 
must  be  equally  binding.  Here  the 
charge  is  not  increased ;  the  security 
is  not  given  for  the  ability,  but  for 
the  fidelity  of  the  clerk.  If  the  con- 
struction contended  for  were  to  pre- 
vail, it  might  equally  be  said,  that  if 
the  plaintiff's  trade  had  been  but 
300/.  per  annum  at  the  time  of  giving 
the  bond,  they  should  not  increase  it 
without  an  application  to  the  sureties. 


1786. 

Babkeb  r. 
Pabkeb. 
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1786.  A  trade  is  not  transmissible :  it  is  put  an  end  to  by  the  death 

Barkkb  t?.  ^^  t^®  trader.  Executors  eo  nomine  do  not  usually  carry  on  a 
Pabkeb.  trade ;  if  they  do  so,  they  run  great  risk ;  and  without  the  pro- 
tection of  the  Court  of  Chancery  they  would  act  very  unwisely  in 
carrying  it  on. 

The  bond  in  question  is  relative  to  the  service  with  P.  the 
testator.  It  was  given  as  an  indemnity  that  the  clerk  should  be 
faithful  to  him ;  and  should  pay  all  the  money  received  on  his 
account  to  him,  or  to  his  executors  ;  because  money  might  be  in 
his  hands  at  the  time  of  the  testator's  death,  for  which  he  could 
only  account  to  the  executors.  So  that  it  was  the  intention  of 
the  parties  that  the  bond  should  not  be  extended  beyond  the  life 
of  the  testator. 

If  executors  carry  on  a  trade,  they  must  do  it  as  individuals 
for  their  own  advantage.  I  remember  many  instances  of  trade 
being  carried  on  under  the  direction  of  the  Court  of  Chancery. 
But  this  is  quite  a  new  thing,  and  it  shews  the  materiality  of  the 
rejoinder.  There  is  not  only  a  new  agreement,  but  a  greater 
burthen  is  thrown  thereby  on  the  clerk,  on  which  account  he  is 
to  receive  greater  wages.  All  the  accounts  relative  to  the  trans- 
action in  the  lifetime  of  the  testator  were  settled.  This  is  a 
new  agreement  made  by  the  executors  personally,  and  cannot 
affect  the  assets  of  the  testator. 

There  is  a  material  difference  between  the  present  case,  and  that 
of  Barclay  v.  Lucas,  which  was  cited  ;  for  there,  the  same  trade 
was  carried  on  by  the  original  masters  in  the  same  manner ;  and 
the  only  difference  was  the  introduction  of  a  new  partner. 

BULLBB,  J. : 

[  295  ]  The  words  of  the  condition  of  this  bond  must  be  explained  by 

the  recital,  whioh  was  entirely  omitted  in  the  argument.  But 
the  recital  of  this  condition  is,  that  Hampton  was  retained  as  a 
servant,  and  in  the  nature  of  a  clerk  to  him  the  said  testator, 
and  likewise  as  his  book-keeper  and  accomptant,  and  in  such 
other  business  as  the  said  testator  should  think  fit  to  employ 
him  about ;  but  there  is  no  mention  made  of  the  executors. 

This  is  just  like  the  case  of  Arlington  v.  Merricke,  2  Saund. 
411.    There  the  condition  of  the  bond  (after  reciting  that  the 


Pabker. 
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plaintiff  had  appointed  one  Thomas  Jenkins  to  be  deputy  post-  1786. 
master  for  six  months)  was,  that  Jenkins  should  well  and  truly  babkeb  v, 
observe,  perform,  and  execute,  all  such  orders  and  instructions 
as  the  said  plaintiff,  his  executors,  &c.,  should  from  time  to  time 
give  or  send.  But  notwithstanding  the  employment  continued 
for  a  longer  period,  the  Court  held  that  the  bond  was  only  to 
continue  in  force  for  the  six  months.  So  in  this  case  the  service 
is  confined  to  the  testator.  And  though  the  clerk  was  to  account 
to  the  executors,  it  was  only  for  money  belonging,  to  the  testator. 

Judgment  for  the  defendant. 


KULEN    KEMP    and    Others    v.   VIGNE,  me. 

(1  T.  R.  304-310.)  ■^!!!L^^- 

Money  haying  been  expended  in  reclaiming  a  cargo  on  board  a  ship 
captured  was  insured  by  the  owners  upon  the  event  of  the  ship^s  arrival 
at  Marseilles;  The  ship  being  captured,  and  restored  upon  appeal, 
.relinquished  her  voyage  and  was  afterwards  lost ;  Pending  the  appeal 
the  goods  were  ordered  to  be  sold,  and  the  exx>en8es  of  the  appeal  were 
afterwards  defrayed  therewith ;  yet  an  averment  of  a  loss  by  capture  ia 
bad,  because  the  ship  might,  notwithstanding  the  capture,  have  after- 
wards arrived  at  Marseilles;  and  this  being  a  wagering  policy,  the 
assured  could  not  at  any  time  abandon. 

This  was  an  action  on  a  policy  of  insurance,  tried  at  the 
sittings  after  Easter  term,  at  Guildhall,  before  Buller,  J.,  who 
nonsuited  the  plaintiff. 

Upon  a  motion  to  set  aside  that  nonsuit,  the  following  facts 
were  reported.  That  the  insurance  was  upon  goods  on  board 
the  ship  Emanuel,  at  and  from  Falmouth  to  Marseilles,  war- 
ranted a  Danish  ship ;  and  on  the  policy  was  this  memorandum ; 
'*  The  following  insurance  is  declared  to  be  on  money  expended 
for  reclaiming  the  ship  and  cargo  valued  at  the  sum  which  shall 
be  declared  hereafter.  The  loss  to  be  paid  in  case  the  ship  does 
not  arrive  at  Marseilles,  and  without  further  proof  of  interest  than 
this  policy ;  warranted  free  from  all  average,  and  without  the 
benefit  of  salvage." 

It  appeared  that  the  plaintiffs  were  proprietors  of  the  cargo, 
but  not  of  the  ship.     That  the  ship  originally  sailed  with  the 
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1786.  cargo  on  board  from  Riga  on  a  voyage  to  Marseilles,  and  that 
KuLKN  Kemp  an  insurance  had  been  effected  at  Bremen  upon  the  cargo  for 
V.  iGNE.  ijjg^j  voyage ;  in  the  course  of  which  she  was  taken,  and  brought 
into  Falmouth  by  an  English  privateer.  That  sentence  of  con- 
demnation had  been  there  obtained,  which  was  afterwards  re- 
versed upon  the  prize  having  been  proved  to  be  a  neutral  ship  ; 
but  the  expenses  of  procuring  that  reversal  were  ordered  by 
the  Admiralty  Court  to  be  a  charge  upon  the  cargo.  The 
plaintiffs  agents  accordingly  paid  the  sum  of  1081Z.  14«.  for 
the  expenses  of  reclaiming  the  ship  and  cargo ;  and  immediately 
procured  the  policy  in  question  to  be  effected  in  January,  1781, 
according  to  the  purport  of  the  memorandum.  In  the  February 
following  the  ship  set  sail  from  Falmouth  with  the  original 
cargo  on  board,  in  the  prosecution  of  her  voyage  to  Marseilles ; 
but  on  the  26th  of  the  same  month,  before  her  arrival  there, 
was  captured  by  a  Spanish  ship,  and  carried  into  Ceuta  in  Spain, 
where  she  was  again  condemned.  An  appeal  was  brought  in 
the  superior  Court  of  Madrid,  which  promising  to  be  of  long 
continuance,  the  cargo,  which  was  of  a  perishable  nature,  was 
ordered  to  be  sold,  and  the  proceeds  to  be  brought  into  Court, 
to  wait  the  event  of  the  suit.  In  May  1783  the  vessel  was 
restored  by  sentence  of  the  Court,  and  the  surplus  of  the  proceeds 
which  arose  from  the  sale  of  the  cargo  was  paid  to  the  owners, 
deducting  the  expenses  incurred  in  Spain  in  prosecuting  the 
appeal.  After  all  the  charges  paid,  there  only  remained  twenty- 
six  rix  dollars.  As  soon  as  the  ship  was  liberated,  she  sailed 
from  Ceuta  to  Malaga,  in  order  to  refit,  and  having  there  made 
the  necessary  repairs,  set  sail  for  Bremen,  and  in  that  voyage 
was  lost. 

The  insurance  made  upon  the  cargo  at  Bremen  has  been  paid. 

The  declaration  averred  that  "  whilst  the  ship  was  proceeding 
in  her  said  voyage  from  Falmouth  to  Marseilles,  and  before  she 
could  arrive  at  Marseilles,  she  was  captured  by  the  Spaniards, 
and  thereby  the  said  ship,  and  also  the  goods  and  merchandises 
on  board  her,  were  totally  lost  to  the  plaintiffs." 

1 305  ]  BuLLER,  J.,  then  proceeded  to  observe  that  at  the  trial  it 

was  objected  on  the  part  of  the  defendant,  1st,  That  this  was 
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not  an  insurable  interest ;  and  2dly,  That  the  plaintiffs  could         1786. 
not  recover  upon  the  policy  in  this  form  of  declaring;    for  they  ku:.fnKemp 
had    stated    the  loss  to  have  happened  by  capture :    whereas     ^'  Vione. 
though  the  vessel  was  captured,  yet,  having  been  afterwards 
restored,  she  might  have  reached  her  destined  port,  notwith- 
standing the  capture ;  in  which  case  the  underwriters  would  have 
been  discharged  by  the  terms  of  the  memorandum.    And  that  he 
being  of  that  opinion,  had  nonsuited  the  plaintiffs. 

Erskine  and  Adam  shewed  cause ;  and  contended  that  the 
non-suit  ought  to  stand,  as  well  upon  the  merits,  as  upon  the 
validity  of  the  objection,  which  had  been  taken  in  point  of  form. 

Piggot  and  Baldwin,  contra,  argued,  from  the  clear  intention 
of  the  parties,  that  the  only  object  of  the  insured,  in  procuring 
the  policy  in  question  to  be  effected,  was  to  indemnify  themselves 
against  the  expenses  which  they  had  been  put  to  in  reclaiming 
the  cargo.  This  demand  is  declared  to  be  for  money  actually 
expended  upon  the  goods,  and  therefore  the  increase  is  only  to  be 
considered  as  an  increase  of  the  original  value  of  the  cargo,  and 
as  if  it  had  been  under-insured  at  first ;  in  which  case  it  would 
certainly  have  been  competent  to  them  to  have  covered  the  whole 
of  their  interest  by  a  fresh  insurance. 

Although  by  the  terms  of  the  memorandum  on  the  policy  the 
event  insured  was  the  arrival  of  the  ship  at  Marseilles,  and  not  of 
the  cargo ;  yet  that  must  necessarily  be  confined  to  her  arrival 
in  that  voyage.  When  the  vessel  was  taken  and  carried  into 
Ceuta,  and  the  cargo,  being  of  a  perishable  nature,  disposed  of, 
a  total  end  was  put  to  the  voyage.  The  sale  of  the  cargo,  being 
the  unavoidable  consequence  of  the  capture,  must  have  relation 
back  to  its  original  cause ;  and  then  the  averment  in  the  decla- 
ration is  true  and  proper. 

Lord  Mansfield,  Ch.  J. : 

The  interest  on  which  the  plaintiffs  effected  this  policy,  was       [  S08  ] 
money  laid  out  in  reclaiming  the  cargo.     The  event  insured  by  the 
policy  was  the  arrival  of  the  ship  at  Marseilles.    If  she  did  not 
arrive,  then  the  money  was  to  be  paid ;  if  she  did,  there  was 
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1786.        an  end  of  the  insurance.    A  loss  accrued  upon  the  cargo  in  the 
Kdlbn  Kkmp  voyage ;  the  underwriter  is  sued,  and  the  loss  is  averred  in  the 
V.  ViGNE.     declaration  to  be  by  capture.     The  fact  of  the  case  is,  that  the 
ship  was  taken  by  a   Spanish  privateer,  but  was  afterwards 
restored,  and  in  a  condition  to  pursue  her  voyage,  and  was  after- 
wards lost  in  another  voyage. 

The  answers  to  this  case  are  decisive. 

First,  this  is  a  wagering  policy,  and  it  is  just  the  same  as  if 
the  event  insured  had  been  the  arrival  of  any  other  ship  at  Mar- 
seilles. The  loss  or  safe  arrival  of  the  ship  did  not  alter  the 
security.  The  parties  were  interested  in  the  cargo  alone,  but  the 
event  insured  was  the  arrival  of  the  ship,  and  not  of  the  cargo. 
A  necessary  consequence  of  this  being  a  wagering  policy  is,  that 
the  insured  cannot  abandon:  but,  even  supposing  it  to  be  a 
policy  on  interest,  it  is  enough  to  say,  that  in  this  case  the 
parties  never  did  abandon.  In  effect,  there  was  only  a  temporary 
capture,  and  though  by  construction  a  temporary  capture  is  such 
a  loss,  as  that  an  assured  upon  interest  is  warranted  in  abandon- 
ing at  the  time,  if  he  please,  yet  we  must  consider  what  the  truth 
of  the  case  was  between  these  parties :  now  this  was  a  wagering 
pohcy,  and  in  such  case  there  can  be  no  abandonment. 

But  what  alone  is  a  fatal  objection  to  the  plaintiffs  claim  is, 
that  they  did  not  attempt  to  pursue  the  voyage  to  Marseilles, 
which  it  was  in  their  power  to  do  after  they  left  Ceuta.  The 
circumstance  of  the  ship's  having  been  captured  and  detained  for 
a  time,  did  not  prevent  her  from  prosecuting  her  voyage  after  she 
was  liberated ;  nor  is  it  any  excuse,  that  the  plaintiffs  could  no 
longer  control  her  destination ;  for  in  wagering  policies  the 
assured  take  upon  them  to  perform  all  that  the  owners  them- 
selves of  the  vessel  could  have  done  in  the  same  situation. 

Therefore  in  every  point  of  view  the  plaintiffs  are  precluded 
from  recovering. 

WlLLBS,  J. : 

[  309  ]  I  shall  confine  myself  to  the  formal  objection  which  has  been 

taken,  because  I  have  some  doubts  whether  the  plaintiffs  had  not 
an  insurable  interest;  for  by  the  sentence  of  the  Court  of 
Admiralty  the  expenses  of  reclaiming  were  thrown  upon  the 
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owners  of  the  cargo,  by  which  the  price  of  it  was  increased ;        i786. 
therefore  I  forbear  to  give  any  opinion  upon  that  ground.    But  KuLmTKKMP 
on  the  other  grounds,  it  is  clear  that  the  plaintiff  cannot  recover,     ••  viawB. 
In  the  first  place,  there  was  certainly  a  deviation,  for  the  ship 
set  sail  for  Malaga,  instead  of  proceeding  to  Marseilles.    2ndly, 
the  plaintiff  has  declared  for  a  loss  by  capture :   but  after  the 
capture,  the  policy  might  still  have  been  complied  with  by  the 
ship's  going  to  Marseilles ;  and  therefore  the  loss  cannot  be  said 
to  have  happened  by  that  circumstance. 

ASHHUBST,  J. : 

I  am  of  the  same  opinion  with  my  Lord  upon  both  points.  [  309 

BULLER,  J. : 

It  would  be  a  sufiScient  objection  in  this  case,  that  the  loss  is  [  S09  ] 
averred  to  be  by  capture ;  but  as  the  merits  have  been  gone  into, 
I  shall  give  my  reasons  for  supporting  the  nonsuit  upon  these 
grounds  also.  Policies  of  insurance  are  of  two  sorts;  either 
upon  interest,  or  by  way  of  wager.  Where  it  is  upon  interest,  it 
has  been  solemnly  determined  that  it  is  merely  a  contract  of 
indemnity,  and  therefore  ought  to  be  so  framed  that  the  party 
can  only  recover  in  case  of  a  loss  really  sustained,  and  to  the 
precise  amount  of  that  loss.  The  circumstances  of  this  case  are, 
that  the  plaintiffs  were  owners  of  the  cargo,  but  were  not  in- 
terested in  the  ship.  They  laid  out  the  money  which  is  the 
subject  of  the  insurance  in  reclaiming  both  after  a  capture  and 
condemnation ;  and  although  they  were  in  no  degree  interested 
in  the  ship,  yet  the  event  which  they  insured,  is  the  safe  arrival 
of  the  ship  at  Marseilles.  These  parties  therefore,  who  were 
interested  in  the  cargo  alone,  did  not  insure  that,  but  something 
else  with  which  they  had  no  concern.  The  goods  might  all  have 
arrived  safe,  and  the  ship  have  been  lost ;  and  yet  they  would 
have  been  entitled  to  recover  on  this  policy  as  for  a  total  loss. 
And  on  the  other  hand,  if  the  ship  had  arrived,  and  the  goods 
had  been  lost,  they  could  not  have  recovered,  even  though  they 
would  have  really  sustained  a  damage.  The  policy  is  not 
adapted  to  the  real  truth  of  the  case.  This  then  is  a  wagering 
policy,  and  that  circumstance  alone  is  decisive  upon  the  ground 

R.R. — ^YOL.  I.  p 
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1786.  of  merits.  The  cases  of  wagering  policies,  and  policies  upon 
KuLEirKBiip  interest,  have  been  confounded  in  the  argument.  In  the  latter 
V.  ViQKB  Q^^^  y  ^Yie  voyage  be  lost,  it  is  not  necessary  for  the  assured  to 
proceed  on  with  the  hulk  of  the  ship ;  for  they  are  at  liberty  to 
abandon ;  but  then  there  must  be  an  abandonment  in  point  of 
fact.  Therefore,  in  this  case,  it  is  enough  to  say,  that  even  if 
the  parties  could  have  abandoned,  they  have  not  done  it.  The 
plaintiffs  have  no  ground  for  maintaining  this  action,  either  upon 
the  merits,  or  upon  the  formal  objection. 

Rule  discharged. 


1786'  BELFOXJR   Adminiotrator,  &o.  v.  WESTON. 

^^^^i  (1  T.  E.  310—312.) 

A  leawe  who  ooyenants  to  pay  rent,  and  to  repair,  with  express 
exception  of  casualties  by  fire,  is  liable  upon  the  covenant  for  rent, 
though  the  premises  are  burned  down,  and  not  rebuilt  by  the  lessor 
after  notice. 

Tms  was  an  action  of  covenant. 

The  covenant  was  by  the  defendant  for  payment  of  rent  under 
a  lease,  by  which  the  defendant  also  covenanted  to  keep  the 
demised  premises  in  repair,  casualties  by  fire  only  and  always 
excepted. 

The  premises  were,  without  the  default  of  the  defendant,  burnt 
down  before  Michaelmas,  1788.  The  landlord  did  not  rebuild ; 
but  sued  for  the  half-year's  rent  falling  due  at  Lady  Day,  1784. 

The  case  came  up  for  argument  on  a  general  demurrer,  and 
joinder  in  demurrer;  but  the  Court  did  not  hear  any  argu- 
ment ;  being  of  opinion  that  the  point  had  already  been  deter- 
mined by  the  authorities  in  Allen,  27 ;  2  Stra.  768 ;  and  2  L. 
Baym.1477:  and, 

[812]  BuLLBB,  J.  read  the  following  note  of  the  case  of  Pindar 

V.  Ainsley  and  Rutter,  at  the  Sittings  at  Westminster,  after 
Michaelmas  Term,  1767.  That  was  an  ejectment  by  the  tenant 
against  his  landlord  to  recover  the  possession  of  some  houses 
which  had  been  burned  down  during  the  term,  and  had  been 
rebuilt  by  the  landlord.    In  the  lease  there  was  an  express  cove- 
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nant  on  the  part  of  the  tenant  to  pay  rent ;  but  he  had  paid  none        1786. 
subsequent  to  the  time  of  the  fire.    Lord  MANSFisiiD,  before  whom    bblfoub  «. 
this  was  tried,  said,  the  consequence  of  the  house  being  burned      ^^^on. 
down  is,  that  the  landlord  is  not  obliged  to  rebuild,  but  the  tenant 
is  obliged  to  pay  the  rent  during  the  whole  term.    The  premises 
consist  of  houses  only,  and  the  fire  has  made  them  quite  useless. 
In  March,  1768,  the  premises  were  worth  nothing ;  but  the  land- 
lord, if  he  had  insisted  on  the  rigour  of  the  law,  might  have 
obliged  the  plaintiff  to  pay  the  rent  for  nothing  during  the 
remainder  of  the  term ;  and  then  the  plaintiff  would  have  been 
glad  to  have  delivered  up  the  premises.    The  houses  being 
insured,  is  nothing  to  the  tenant.    Therefore  he  left  it  to  the 
jury  to  consider,  whether  it  was  not  to  be  presumed  that  the 
tenant  had  abandoned  the  lease  at  the  time  of  the  fire ;  and 
accordingly  the  defendant  had  a  verdict. 

Judgment  for  the  plaintiff. 


NTJTT   AND    Others,    Assignebs,    &c.    of    EDWAED        i786. 
HAGUE,  A    Bankeupt,  v.  BOUEDIEU.  -^"JIL^^ 

(1  T.  E.  323—330.) 

Barratry  can  only  be  coxninitted  againgt  the  owner  of  the  ship,  and 
without  his  oonBent. 

This  was  an  action  on  a  policy  of  insurance  on  goods  laden  on 
board  a  certain  ship  for  a  voyage  from  London  to  Bochelle. 

The  question  in  the  case  arose  out  of  certain  fraudulent  acts 
of  the  master  done  at  the  instigation  of  the  owner  of  the  ship, 
whereby  the  voyage  was  altered  and  the  owner  of  the  goods  de- 
frauded. There  was  a  judgment  of  a  Court  having  criminal 
jurisdiction  in  France,  convicting  the  master  of  the  crime  of 
''  barratry,"  and  declaring  that  the  owner  (named  in  the  judg- 
ment) was  guilty  of  having  been  an  instigator  and  accomplice  of 
the  said  barratry  of  the  master,  in  causing  the  said  captain  to 
sign  some  false  bills  of  lading  and  to  alter  the  said  ship's  voyage, 
with  an  intent  to  carry  away  the  merchandises  of  which  the  said 
cargo  consisted,  and  of  having  effected  the  said  robbery  in  causing 
the  said  ship  to  be  brought  into  Bordeaux,  &c. 

p  % 
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1786.  The  arguments  in  the  case  tamed  on  the  questions,  first 

NuTTv.      whether  the  acts  of  the  master  constituted  ''barratry**  within 

BouBDiEir.    ^Q  meaning  of  the'policy ;  and  secondly,  whether  or  not  the  Court 

in  dealing  with  the  question,  were  bound  by  or  ought  to  take 

into  consideration  the  judgment  of  the  Court  in  France. 

[  829  ]  LoBD  Mansfibld,  Ch.  J.  Said,  that  with  regard  to  the  sentence 

which  had  been  passed  abroad,  and  which  declared  the  master 
and  owner  to  have  been  guilty  of  barratry,  it  was  entirdy  out  of 
the  question.  That  though  it  was  a  most  righteous  judgment ; 
yet  that  it  was  no  part  of  the  consideration  of  the  Court  there, 
what  was  meant  by  barratry  in  an  English  policy.  The  question 
was  left  entirely  open.  That  their  idea  of  barratry  was  mani- 
festly different  from  the  construction  put  upon  that  word  in  our 
own  courts,  for  they  had  found  the  owner  guilty  of  barratry, 
which  was  entirely  repugnant  to  every  definition  of  barratry  which 
had  ever  been  laid  down  in  an  English  Court  of  Justice. 

[  830  ]  A  few  days  afterwards  Lobd  Mansfibld,  Ch.  J.  delivered  the 

opinion  of  the  Court : 

All  questions  upon  mercantile  transactions,  but  more  particu- 
larly upon  policies  of  insurance,  are  extremely  important  and 
ought  to  be  settled.  The  general  question  here  is  on  the  con- 
struction of  the  word  barratry  in  a  policy  of  insurance.  It  is 
somewhat  extraordinary  that  it  should  have  crept  into  insurances, 
and  still  more  that  it  should  have  continued  in  them  so  long ; 
for  the  underwriter  insures  the  conduct  of  the  captain  (whom  he 
does  not  appoint,  and  cannot  dismiss,)  to  the  owner  who  can  do 
either. 

The  point  to  be  considered  is,  whether  barratry,  in  the  sense 
in  which  it  is  used  in  our  policies  of  insurance,  can  be  committed 
against  any  but  the  owners  of  the  ship  ?  It  is  clear  beyond  con- 
tradiction that  it  cannot.  For  barratry  is  something  contrary 
to  the  duty  of  the  master  and  mariners,  the  very  terms  of  which 
imply  that  it  must  be  in  the  relation  in  which  they  stand  to  the 
owners  of  the  ship.  The  words  used  are  master  and  mariners, 
which  are  very  particular.  An  owner  cannot  commit  barratry. 
He  may  make  himself  liable  by  his  fraudulent  conduct  to  the 
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owner  of  the  goods,  but  not  as  for  barratry.     And,  besides,        i786. 
barratry  cannot  be  committed  against  the  owner  with  his  con-      nutt  «. 
sent ;  for  though  the  owner  may  become  liable  for  a  civil  loss  by    Bo^»»"^- 
the  misbehaviour  of  the  captain,  if  he  consent,  yet  that  is  not 
barratry.    Barratry  must  partake  of  something  criminal,  and 
must  be  committed  against  the  owner  by  the  master  or  mariners. 
In  the  case  of   VaUejo    and   Wheeler  the  Court  took   it  for 
granted   that  barratry  could  only  be  committed  against  the 
owner  of  the  ship.    The  point  is  too  clear  to  require  any  further 
discussion. 


THE    KING    V.    THE    BISHOP    OP    LONDON.  i786. 

(1  T.  E.  331—334.)  June  29 

The  Court  will  not  grant  a  mandamus  to  a  bieiliop  to  Hcense  a 
lecturer,  without  the  consent  of  tibie  rector,  where  such  lecturer  is 
supported  by  voluntary  contributions,  unless  an  immemorial  custom  to 
elect  without  such  consent  be  shewn. 

Bearcroft  had  obtained  a  rule  last  term  to  shew  cause 
why  a  writ  of  mandamus  should  not  issue  directed  to  the 
defendant,  commanding  him  to  license  John  Hutchins,  clerk,  to 
preach  as  afternoon  lecturer  of  the  parish  church  of  St.  Luke 
Chelsea,  pursuant  to  his  election. 

This  rule  was  enlarged  at  the  beginning  of  this  term,  in  order 
to  make  Mr.  Gadogan,  the  rector,  a  party  to  it. 

The  application  was  founded  on  several  affidavits,  which 
stated  that  there  had  been,  time  immemorial,  a  right  and  custom 
in  the  said  parish  for  the  parishioners  to  have  and  support,  by 
voluntary  contribution,  a  lecturer  to  preach  in  the  said  parish 
church  on  Sundays  in  the  afternoon,  and  that  it  had  been  the 
custom  of  the  parishioners,  time  immemorial,  to  nominate  and 
elect  such  lecturer  by  public  and  open  poll  of  the  inhabitants 
paying  scot  and  lot  in  the  said  parish  in  the  vestry-room,  pre- 
vious notice  of  such  election  being  given  in  church  on  the  Sunday 
preceding.  The  application  set  forth  entries  in  the  parish  books, 
from  1708  downwards,  shewing  the  appointment  of  successive 
lecturers  by  meeting  of  the  parishioners. 
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1786.  Mingay  shewed  cause  against  the  rule,  and  read  from  an 

thb^iko  v.  affidavit  an  entry,  extracted  from  the  registry  of  the  Consistory 
oF^oOTKwT  Court  of  London,  shewing  that  the  consent  of  the  rector  was 
actually  obtained  on  the  occasion  of  the  appointment  in  1708. 

Unless  there  be  an  endowment  or  an  immemorial  custom  to 
appoint  without  the  consent  of  the  rector,  the  Court  will  never 
grant  a  mandamus  to  the  bishop  to  license,  till  such  consent  is 
obtained.    2  Stra.  1192 ;  1  Wils.  11. 

He  mentioned  a  case  between  the  churchwardens  of  St.  Leo- 
nard's, Shoreditch,  and  Doctor  Denn,  in  the  Ecclesiastical  Court, 
in  the  year  1768,  where  Doctor  Denn  the  rector  of  the  parish 
entered  a  caveat  against  the  Reverend  J.  Day's  being  licensed, 
who  had  been  elected  by  the  parishioners  to  the  office  of  lecturer, 
and  the  licence  was  afterwards  refused,  because  the  rector  did 
not  consent. 

Bear  croft  and  Erskinef  contra,  insisted  upon  the  right  of  the 
parishioners  to  make  such  an  appointment ;  for  the  affidavits  ex- 
pressly state  an  immemorial  custom  in  them  to  choose  a  lecturer. 
As  to  the  consent  which  is  supposed  to  have  been  given  by  the 
rector  in  1708  to  the  election  of  Mr.  Shorthouse,  it  does  not 
appear  by  the  entries  that  such  consent  was  certified  o  the 
bishop  before  he  granted  his  licence. 

But  even  supposing  this  right  to  be  left  doubtful  upon  the 
affidavits,  the  Court  has  always  either  granted  a  mandamus  in 
such  cases,  or  directed  an  issue  to  be  tried,  in  order  that  the 
party  may  have  an  opportunity  to  assert  his  right. 

LoBD  Mansfield,  Ch.  J. : 

[  333  ]  Nothing  is  so  clear  as  that  no  person  can  use  the  pulpit  of  a 

rector  unless  he  consent ;  or,  in  other  words,  no  man  can  be  a 
lecturer  without  such  consent.  But  if  there  has  been  an  imme- 
morial usage,  the  law  supposes  that  there  was  a  good  foundation 
for  it.  If  the  lectureship  be  endowed,  that  affords  a  strong  argu- 
ment to  support  the  custom,  and  to  shew  that  it  had  a  legal 
commencement. 

When  an  application  is  made  for  a  mandamus,  and  the  ques- 
tion turns  upon  a  custom  which  the  parties  litigating  desire  to 
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have  tried,  the  Court  will  grant  the  writ  for  that  purpose,  or        1786. 
they  will  direct  an  issue  to  be  tried.    But,  in  such  cases,  a  foun-  thb^uto  «. 
dation  must  be  laid  before  them,  and  they  must  see  that  there  is  ^*l^™^ 
some  ground  for  the  application.    It  will  not  be  granted  merely 
for  asking.    In  the  present  case  there  is  not  a  colour  for  it ;  the 
lectureship  is  not  endowed,  it  depends  upon  a  voluntary  contri- 
bution.   All  the  evidence  tends  to  prove  that  the  consent  of  the 
rector  has  always  been  obtained.    The  only  entry  produced  is  in 
1708 ;  and,  even  in  that  instance,  it  appears  from  the  bishop's 
books,  that  the  rector  had  given  his  previous  consent  to  the  can- 
didate's standing  for  the  lectureship.    And  no  instance  has  been 
produced,  in  which  a  licence  has  been  granted  without  the  rector's 
consent. 

BULLEB,  J. : 

There  cannot  be  a  stronger  case.    There  is  no  contradictory       [  334  ] 

evidence,  and  therefore  there  is  nothing  for  a  jury  to  try.    For 

the  parties  applying  have  not  sworn  to  any  one  instance  in 

which  a  lecturer  has  been  licensed  without  the  consent  of  the 

rector. 

Rule  dUcharged. 


GUNDEY    V.    FELTHAM.  jll^^ 

(1  T.  E.  384— 338.)  * 

A  peocson  may  justify  trespasB  in  following  a  fox  with  hounds  oyer 
the  grounds  of  another,  if  that  is  the  only  means  of  killing  the  fox.* 

T&BSPASS  for  breaking  and  entering  the  plaintiff's  closes  with 
horses,  dogs,  &c.,  and  for  beating  and  hunting  for  game  therein, 
and  for  breaking  down,  trampling  down,  and  destroying  the 
hedges  of  the  plaintiff. 

Pleas. — Ist.  The  general  issue,  on  which  issue  was  taken. 
2ndly.  And  for  a  further  plea  in  this  behalf,  as  to  the  breaking 
and  entering  the  said  closes  of  the  said  plaintiff,  in  the  said  de- 
claration mentioned,  at  one  of  the  said  several  days  and  times 
when,  &c.,  in  the  said  declaration  mentioned,  and  with  feet  in 
walking,  and  with  the  said  horses  in  the  said  declaration  men* 

*  Paid  V.  Summerhayu  (1878)  4  Q.  B.  D.  9 ;  48  L.  J.  M.  0.  33. 
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1786.  tionedy  and  with  the  said  hounds,  greyhounds,  and  other  dogs, 
OinvDBTr.  ^  the  said  declaration  mentioned,  treading  down,  consuming, 
Fbltham.  gjj^  spoiling  a  little  of  the  grass  then  and  there  growing  and 
being ;  and  as  to  the  breaking  down,  trampling  down,  treading 
down,  prostrating,  and  destroying,  a  little  of  the  hedges  and 
fences  in  the  said  declaration  mentioned,  there  then  standing, 
growing,  and  being,  in  and  upon  the  said  closes  in  the  said 
declaration  mentioned,  by  the  said  defendant  above  supposed  to 
have  been  done,  he  the  said  defendant,  by  leave  of  the  Court,  &c., 
says,  that  he  the  said  plaintiff  ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him  the  said  defendant,  because 
he  says  that  before  and  at  the  said  several  days  and  times  when, 
&c.,  the  said  hounds,  greyhounds,  and  dogs,  in  the  said  declara- 
tion mentioned,  were  the  hounds,  greyhounds,  and  dogs,  of  one 
Humphry  Sturt,  Esq.,  and  that  the  said  Humphry  Sturt  was  then 
a  person  qualified  by  the  laws  and  statutes  of  this  realm  to  keep 
and  use  the  said  hounds,  greyhounds,  and  dogs,  in  the  said  de- 
claration mentioned.  And  that  the  said  H.  Sturt,  before  the 
said  several  days  and  times  when,  &c.,  to  wit,  on  the  first  day 
of  September,  1785,  aforesaid,  at  the  parish  aforesaid,  in  the  said 
county  of  Dorset,  had  retained  and  employed  the  said  defendant 
as  his  huntsman  and  servant,  to  hunt  and  take  care  of  the  said 
hounds,  greyhounds,  and  dogs,  in  the  said  declaration  mentioned ; 
and  that  the  said  defendant,  from  that  time  until  and  at  the 
said  several  days  and  times  when,  &c.,  had  remained  and  con- 
tinued, and  then  was  such  huntsman  and  servant  of  the  said  H. 
Sturt  as  aforesaid ;  and  that  just  before  each  of  the  said  several 
days  and  times,  when,  &c.,  he  the  said  defendant  had  started 
and  found  one  of  those  destructive  and  hurtful  vermin  and  beasts 
of  prey  naturally  inclined  to  do  mischief,  called  foxes,  in  and  upon 
certain  lands  near  to  the  said  closes  in  which,  &c.,  to  wit,  at  the 
parish  aforesaid  in  the  said  county  of  Dorset ;  and  that  he  the 
said  defendant,  being  such  huntsman  and  servant  of  the  said  H. 
Sturt  as  aforesaid,  a  little  before  each  of  the  said  days  and  times 
when,  &c.,  by  the  leave  and  licence  of  the  said  H.  Sturt,  in 
order  to  hunt,  pursue,  take,  kiU,  and  destroy,  the  several  respec- 
tive foxes  so  started  and  found  as  aforesaid,  and  to  hinder  and 
prevent  the  said  foxes  from  doing  any  mischief  in  the  neighbour- 
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hood,  had  caused  the  said  hounds,  greyhounds,  and  other  dogs,  1786. 
in  the  said  declaration  mentioned,  being  the  hounds,  greyhounds,  auirDBT  «« 
and  dogs,  of  the  said  H.  Sturt,  to  hunt,  follow,  and  pursue  the  ^"^thaji. 
said  foxes ;  and  that  because  each  respective  fox  of  the  said  foxes 
so  respectively  started  and  found  as  aforesaid,  a  little  before  each 
and  every  one  of  the  said  several  respective  days  and  times  when, 
&c.,  had,  during  the  said  pursuits,  fled  and  run  out  of  and  from 
the  said  lands  where  they  had  been  so  as  aforesaid  respectively 
started  and  found,  into  and  over  the  said  closes  in  which,  &c.,  in 
the  said  declaration  mentioned,  he  the  said  defendant,  being 
such  huntsman  and  servant  of  the  said  H.  Sturt  as  aforesaid, 
did,  at  the  said  days  and  times  when,  &c.,  in  the  pursuit  of,  and  to 
hunt,  take,  kiU,  and  destroy,  the  said  several  and  respective 
foxes,  and  as  the  only  way  and  mean  for  so  doing,  with  one  of 
the  said  horses  in  the  said  declaration  mentioned,  at  each  time 
when,  &c.,  and  with  the  said  hounds,  greyhounds,  and  other 
dogs,  in  the  said  declaration  mentioned,  follow  and  go  after  the 
said  respective  foxes  into  the  said  closes  in  which,  &c.,  with  an 
intent  to  kill  and  destroy  the  same,  and  did  take,  kiU,  and  destroy 
the  same ;  and,  in  so  doing,  he  the  said  defendant,  at  the  said 
days  and  times  when,  &c.,  did  break  and  enter  the  said  closes  of 
the  said  plaintiff  in  the  said  declaration  mentioned,  and  with  his 
feet  in  walking,  and  with  the  said  horses  in  the  said  declaration 
mentioned,  and  with  the  said  hounds,  greyhounds,  and  other 
dogs,  in  the  said  declaration  mentioned,  did  tread  down,  con- 
sume, and  spoil  a  little  of  the  grass  then  and  there  growing  and 
being,  and  did  a  little  break  down,  trample  down,  prostrate,  and 
destroy  the  said  hedges  and  fences  in  the  said  declaration  men- 
tioned, then  and  there  standing,  growing,  and  being  in  and  upon 
the  said  closes  in  the  said  declaration  mentioned,  as  he  lawfully 
might  for  the  cause  aforesaid,  doing  as  little  damage  to  the  said 
plaintiff  as  he  the  said  defendant  possibly  could ;  which  are  the 
said  several  trespasses  in  the  introduction  to  this  plea  mentioned, 
and  whereof  the  said  plaintiff  hath  above  complained  against  him 
the  said  defendant ;  and  this  he  the  said  defendant  is  ready  to 
verify ;  wherefore  he  prays  judgment,  &c. 

To  this  there  was  a  general  demurrer,  and  joinder  in  de- 
murrer. 
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1786.  Lawrence  for  the  plaintiflf : 

GuNDBT  V.  The  question  upon  this  record  is,  whether  a  person  hunting 
has  a  right  to  follow  foxes  upon  the  ground  of  another  ?  The 
qualification  of  the  person  is  entirely  out  of  the  question.  By  the 
general  law,  no  person  can  go  over  the  land  of  another  without 
his  permission  ;  and,  in  Sutton  v.  Moody*  Lord  Holt  said,  *'  If 
A.  start  a  hare  in  the  ground  of  B.  and  hunt  it  into  the  ground 
of  C.  and  kill  it  there,  the  property  is  in  A.  the  hunter ;  but  A. 
is  liable  to  an  action  of  trespass  for  hunting  in  the  grounds  as 
well  of  B.  as  of  G."  But  the  distinction  which  may  be  attempted 
to  be  taken  between  that  case  and  the  present  is,  that  a  fox  is  a 
noxious  animal,  and  therefore  that  every  person  is  at  liberty  to 
pursue  and  kill  it  wherever  it  is  found.  If  it  is  so  determined,  it 
must  be  upon  the  principle,  that  it  is  for  the  public  good  to 
destroy  the  animal,  and  that  the  convenience  and  rights  of  in- 
dividuals must  give  way :  but  this  will  equally  give  a  right  to 
destroy  fences,  to  go  into  standing  com,  or  gardens  and  nurseries, 
let  the  mischief  to  the  owner  be  ever  so  considerable.  The  prin- 
ciple applies  as  well  to  searching  for  those  animals  in  the  grounds 
of  another,  as  to  the  pursuit  of  them :  but  such  a  right  is  denied 
by  every  law-book  on  the  subject. 

In  the  case  of  Oedge  v.  Minne,\  it  was  determined  that  the 
defendant  could  not  justify  digging  for  a  badger.  And  though 
Ceokb,  J.  said  in  that  case,  that,  upon  a  pursuit,  the  defendant 
might  follow  and  kiU  noxious  animals  over  the  grounds  of  a 
third  person,  without  being  subject  to  an  action  of  trespass,  yet 
that  did  not  form  a  part  of  the  case,  and  was  merely  founded  on 
a  dictum  of  Bbookb,  J.  in  12  Hen.  VHI.  10,  where  he  said,  a  man 
might  justify  entering  into  the  lands  of  another  to  kill  a  fox, 
gray,  or  an  otter,  because  they  are  beasts  injurious  to  the  com- 
mon-wealth. But  the  principal  question  there  arose  concerning 
the  property  of  a  stag,  which  had  been  killed  in  hunting.  And 
upon  this  have  all  the  subsequent  decisions  been  made,  without 
regarding  the  occasion  which  gave  rise  to  it.  So  that  this  dictum 
in  Bulstrode  was  merely  founded  on  a  dictum. 

But  in  2  Bol.  Abr.  558,  tbave  is  an  express  authority  against 

«  1  Lord  Baym.  260.  t  2  Bulstr.  60. 
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such  a  doctrine ;   for  it  is  there  said,  ''  that  the  defendant  could        1786. 
not  justify  the  trespass  on  account  of  hunting  a  fox ; "  and  in    ouvdbt  v, 
the  same  case,  as  reported  in  Brownl.  224,  Pbnnbb,  J.  held,  "that     ^^I'Tham. 
it  was  not  lawful  to  break  hedges  in  the  pursuit."    And  breaking 
hedges  in  the  present  case  constitutes  a  part  of  the  trespass,  which 
is  confessed  by  this  plea.    These  authorities  are  recognised  in 
Com.  Dig.  title.  Pleader,  8  M.  87,  where  it  is  said,  the  defendant 
cannot  justify  either  entering  or  digging  for  a  fox. 

Oibbs,  for  the  defendant,  was  stopped  by  the  Court. 

Lord  Mansfield,  Gh.  J. : 

By  all  the  cases  as  far  back  as  in  the  reign  of  Henry  VIII.  it       [  337  ] 
is  settled  that  a  man  may  follow  a  fox  into  the  grounds  of  another. 
It  is  not  necessary  in  this  case  to  enter  into  the  exceptions  which 
have  been  made  to  that  general  rule,  because  this  demurrer  dis- 
putes the  general  proposition. 

WiLLEs,  J.  said  that  the  case  in  Popham,  162,  was  much       [337] 
stronger  than  the  present. 

BVLLBB,  J. : 

The  question  on  this  record  is,  whether  the  defendant  be  [338] 
justified  in  following  the  fox  at  all  over  another  man's  grounds. 
The  demurrer  admits  that  which  is  averred  in  the  plea,  namely, 
that  this  was  the  only  means  of  killing  the  fox.  This  case  does 
not  determine  that  a  person  may  unnecessarily  trample  down 
another  person's  hedges,  or  maliciously  ride  over  his  grounds : 
if  he  do  more  than  is  absolutely  necessary,  he  cannot  justify 
it;  and  such  circumstances  are  a  proper  subject  for  a  new 
assignment. 

Judgvientfor  the  dtfendant. 
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1786.  Lojjj,   BXJTE    V.    GEINDALL  and    Anothbe. 

(1  T.  E.  338—343.) 

The  ranger  of  a  royal  park  is  rateable,  as  such,  to  the  poor  for 
inclosed  lands,  in  the  park,  yielding  certain  profits ;  but  not  for  the 
herbage  and  pannage ;  which  yield  no  profits.  Affirmed  in  Exch.  Ch, 
27  Nov.  1793;  2  H.  Bl.  265. 

These  were  two  issues : — 1st,  Whether  the  plaintiff,  as  ranger 
and  keeper  of  his  Majesty's  park,  called  The  New  Park,  near 
Richmond,  in  the  county  of  Surrey,  was  liable  to  be  rated  to  the 
relief  of  the  poor  of  the  parish  of  Putney,  in  respect  of  199a.  Or. 
12p.  of  inclosed  lands,  being  meadow  and  arable,  part  of  the  said 
park,  and  89a.  Ir.  82p.  of  land,  open  to  park  pasture,  also  part  of 
the  said  park;  2ndly,  Whether  the  plaintiff  was  liable  to  be  rated, 
&c.,  in  respect  of  the  herbage  and  pannage  of  the  said  park  ? 

This  cause  was  tried  at  the  last  Assizes  for  the  county  of  Surrey, 
before  Gould,  J.  when  the  jury  found  a  special  verdict  setting 
forth  the  letters  patent  which  granted  to  the  plaintiff  the  office 
of  Banger  of  the  Park,  and  further  granted  him  for  the  better 
execution  of  the  office  the  herbage  and  pannage  of  the  park  over 
and  above  the  keeping  of  the  game  within  the  park,  and  other 
profits,  &c.,  as  they  have  been  enjoyed  by  former  holders  of  the 
office.  The  special  verdict  further  set  forth  that  269  acres  or 
thereabouts  of  the  said  park  are,  and  before  the  said  earl  became 
ranger,  were,  and  from  thence  hitherto  have  been,  situate  in  the 
parish  of  Putney,  in  the  county  of  Surrey ;  and  that  of  these 
part  were  inclosed  arable  lands,  part  meadow  and  part  open  to 
park  pasture.  The  manner  of  cultivation  was  then  set  forth  in 
detail ;  and  it  appeared  that  part  of  the  work  of  cultivation  was 
done  at  the  King's  expense,  and  part  at  the  expense  of  the  ranger. 
It  was  then  stated  that  the  profits  arising  to  the  ranger  from  the 
whole  of  the  said  lands  were  worth  1001.  a  year,*    That  as  to  the 

*  In  the  judgment  of  the  Exche-  strued  as  referring  to  the  profits  of 

quer  Ohamber,  deliyered  by  Eybe,  land  appertaining  to  his  office  of  ranger 

C.  J.  (2  H.  Bl.  267),  it  is  observed  —as  sufficient  to  support  the  judg- 

that  the  statement  of   this  special  ment  of  the  King's  Bench.     Quoad 

verdict  was  loose  and  inaccurate;  but  these  profits  he  is  an  occupier  of  the 

they  relied  upon  the  finding  above  land,  assessable  to  the  relief  of  the 

printed  in  italics— which  they  con-  poor. 
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89  acres  open  to  park  pasture,  the  ranger  had  not  received  any        1786. 
profit  at  all  from  them.    That  the  herbage  and  pannage  of  the    lobdbute 
said  park  had  yielded  no  profit  to  the  ranger.  *'•  Gbindall. 

After  hearing  counsel  for  the  plaintiff,  the  Court  delivered 
judgment  without  hearing  argument  on  the  part  of  the  defendant. 

Lord  Mansfield,  Gh.  J. : 

The  question  on  this  verdict  is,  Whether  the  plaintiff  is  rate-       [  342  ] 
able  at  all  ? — ^not  for  how  much,  or  in  what  proportion. 

It  is  clear  that  he  is  not  rateable  for  the  herbage  and  pannage, 
because  they  yield  no  profits.  But  there  is  a  parcel  of  land  in- 
closed, which  he  sows,  and  for  which  he  afterwards  reaps  the 
com  to  the  amount  of  lOOZ.  a  year ;  therefore  he  is  occupier ; 
and  quo  nomine  occupier  can  make  no  difference;  whether  by  gift 
or  for  wages.  This  is  like  the  case  of  The  King  v.  Matthews, 
where  it  was  held  that  a  servant  occupying  the  lodge  and  two 
acres  of  land,  whether  he  paid  for  them  by  a  rent  or  by  service, 
was  equally  liable. 

BULLER,  J. : 

It  is  perfectly  immaterial  what  interest  the  occupier  has  in  the       [  343  | 
lands ;  whether  he  holds  as  tenant  at  will,  or  by  any  other  tenure : 
It  is  not  necessary  to  inquire  into  the  occupier's  title. 


DE    HAHN    V.   HARTLEY.*  nse 

(1  T.  B.  343—346.)  ^^ne  30. 

Whateyer  is  written  in  the  margin  of  a  policy  of  inauranoe  is  a 
warranty,  and  must  be  literaUy  complied  with. 

This  was  an  action  upon  promises  brought  by  the  plaintiff  (an 
underwriter)  to  recover  back  the  amount  of  a  loss  which  he  had 
paid  upon  a  policy  of  insurance. 

Plea — ^the  general  issue. 

The  cause  was  tried  before  BuUer,  J.  at  the  sittings  after  last 
Easter  term  at  Guildhall,  when  the  jury  found  a  special  verdict 

*  Ihe  judgment  in  this  case  was  afterwards  unanimously  affirmed  in  the 
Excheouer  GH^mber. 
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1786.  which  recited  the  policy,  being  a  policy  setting  forth  the  facts, 
Db  hIhn  v.  which  were,  briefly,  as  follows : — The  policy  was  upon  goods,  &c., 
^^^^^®^'  and  also  upon  the  ship  Juno^  at  and  from  Africa  to  her  port  or 
ports  of  discharge  in  the  British  West  Indies,  &c.,  and,  in  the 
margin  of  the  policy  were  written  the  words  and  figures  following, 
''Sailed  from  Liverpool  with  14  six  -  pounders,  swivels,  small 
arms,  and  50  hands  or  upwards ;  copper  sheathed."  The  plaintiff 
had  underwritten  the  policy  for  200Z.  The  ship  was  captured, 
and  both  ship  and  cargo  were  totally  lost.  The  plaintiff,  upon 
news  of  the  loss  reaching  him,  paid  the  amounts  assured,  and 
afterwards  discovered  that  the  ship  had  sailed  from  Liverpool  with 
only  46  hands  on  board.  She  had  taken  in  six  more  hands  at 
Beaumaris,  and  the  fact  that  there  were  only  46  hands  on  board 
from  Liverpool  to  Beaumaris  did  not  diminish  her  safety  for  that 
part  of  the  voyage. 

Law,  for  the  plaintiff,  was  stopped  by  the  Court. 

Woodf  for  the  defendant,  admitted,  that  a  marginal  note  in 
a  policy  of  insurance  may  be  a  warranty;  but  contended  that  this 
was  distinguishable  from  the  case  of  Bean  v.  Stupart,*  and  all 
the  other  cases  on  the  subject.  Li  the  cases  decided,  it  has 
always  been  a  warranty  of  a  fact  relating  to  the  voyage  insured  : 
but  in  the  present  case,  that  which  is  written  in  the  margin  has 
no  relation  whatever  to  the  voyage,  for  it  relates  merely  to  the 
force  of  the  ship  at  Liverpool,  before  the  voyage  commenced, 
and  is  totally  unconnected  with  the  risk  insured.  The  in- 
surance is  "  at  and  from  Africa  to  her  port  of  discharge  in  the 
British  West  Lidies ; "  and  the  warranty  is  from  Liverpool ; 
which  is  antecedent  to  the  voyage  insured,  and  is  merely  a 
representation  of  the  state  of  the  ship  when  she  set  out  on  her 
voyage  from  Liverpool. 

But  even  if  the  Court  should  consider  the  whole  as  a  warranty, 
it  has  been  substantially  complied  with. 

LoBD  Mansfosld,  Gh.  J. : 

r  346  J  There  is  a  material  distinction  between   a  warranty  and  a 

representation.    A  representation  may  be  equitably  and  substan- 

*  Doug.  u. 
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tially  answered :  bat  a  warranty  must  be  strictly  complied  with.        1786. 
Supposing  a  warranty  to  sail  on  the  Ist  of  August,  and  the  ship    p^  Hahn  v. 
did  not  sail  till  the  2nd,  the  warranty  would  not  be  complied  with.     Habtlby. 
A  warranty  in  a  policy  of  insurance  is  a  condition  or  a  contin- 
gency, and  unless  that  be  performed,  there  is  no  contract.    It  is 
perfectly  immaterial  for  what  purpose  a  warranty  is  introduced ; 
but,  being  inserted,  the  contract  does  not  exist  unless  it  be  literally 
complied  with.    Now  in  the  present  case,  the  condition  was  the 
sailing  of  the  ship  with  a  certain  number  of  men ;   which  not 
being  complied  with,  the  policy  is  void. 

ASHHXJBBTy  J. : 

The  very  meaning  of  a  warranty  is  to  preclude  all  questions       [  346  ] 
whether  it  has  been  substantially  complied  with ;  it  must  be 
literally  so. 

BULLEB,  J. : 

It  is  impossible  to  divide  the  words  written  in  the  margin  in       [  346  ] 
the  manner  which  has  been  attempted;  that  that  part  of  it  which 
relates  to  the  copper  sheathing  should  be  a  warranty,  and  not 
the  remaining  part.    But  the  whole  forms  one  entire  contract, 
and  must  be  complied  with  throughout. 

Judgment  for  the  plaintiff. 


K.    B.    MICHAELMAS    TERM. 


BIECH   V.    WRIGHT.  ^sb. 

(1  T.  E.  378-388.)  .  ^^^^• 

An  action  for  use  and  occupation  may  be  maintained  by  a  grantee  of 
an  annuity  alter  a  recoyery  in  ejectment  against  a  tenant^  who  was  in 
possession  under  a  demise  from  year  to  year,  for  all  rent  in  his  hands  at 
the  time  of  notice  by  the  grantee,  and  down  to  the  day  of  the  demise  in 
the  ejectment ;  but  not  afterwards. 

Tms  was  an  action  for  use  and  occupation,  tried  at  the  sit- 
tings at  Westminster,  after  last  Easter  term,  before  BuUer,  J., 
when  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
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1786.        of  the  Court  of  King's  Bench,  on  a  case  which  stated  in  substance 
BiBCH  V,     as  follows : 

Wbioht.  The  defendant,  before  the  18th  of  July,  1777,  was  tenant  from 
year  to  year  of  the  lands  in  question  to  Mr.  Bowes,  at  the  yearly 
rent  of  223Z.  lOs. — payable  half  yearly,  viz,  on  the  12th  of  May, 
and  the  22nd  of  November. 

By  indenture  of  18th  of  July,  1777,  Mr.  Bowes  and  his  wife 
Lady  Strathmore  granted  annuities  to  several  persons  therein 
named  for  the  life  of  Lady  Strathmore ;  and  they  covenanted  to 
levy  a  fine  to  the  use  of  the  plaintiff  and  Mr.  Goostrey  (who  is 
since  dead)  upon  trust  to  receive  the  rents  and  pay  the  annuities 
out  of  them,  and  then  to  pay  the  residue  to  Mr.  Bowes  and  Lady 
Strathmore.    A  fine  was  levied  accordingly. 

The  defendant  paid  all  the  rent  which  was  due  on  the  22nd  of 
November,  1784,  except  81Z.  IBs.  to  Mr.  Bowes,  which  sum  of 
811. 158.  is  still  unpaid ;  and  no  rent  has  been  paid  by  the  defen- 
dant since  that  time. 

In  May,  1785,  the  plaintiff  and  Goostrey  brought  an  eject- 
ment against  the  defendant,  and  laid  the  demise  on  the  6th  of 
April,  1785. 

In  Trinity  term,  1785,  they  obtained  judgment;  and  in 
September,  1785,  gave  notice  to  the  defendant  of  their  title,  and 
required  him  to  attorn  to  them  and  to  pay  to  them  the  money 
already  in  his  hands :  but  the  defendant  refused  to  attorn,  and 
thereupon  a  writ  of  possession  was  executed,  and  the  defendant 
quitted  the  premises  mentioned  in  the  declaration. 

Lady  Strathmore  is  still  living. 

The  question  for  the  opinion  of  the  Court  is — Whether  the 
plaintiff  is  entitled  to  recover  any  and  what  sum  of  money  in 
this  action  ? 

After  argument : 

ASHHXJBST,  J. : 

[  379  J  It  is  very  material  to  distinguish  the  different  dates  and  times. 

From  the  6th  of  April,  1786,  to  the  time  of  recovering  in  the 
action  of  ejectment,  in  my  opinion  the  plaintiff  is  precluded  from 
recovering  in  this  form  of  action ;  for  that  would  be  blowing  both 
hot  and  cold  at  the  same  time,  by  treating  the  possession  of  the 
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defendant  as  that  of  a  trespasser,  and  that  of  a  lawful  tenant, 
daring  the  same  period.  The  plaintiff  cannot  first  recover  in 
ejectment,  and  then  for  use  and  occupation  for  the  time  subse- 
quent to  the  day  of  the  demise  in  such  ejectment. 

But  as  for  the  rent  due  antecedent  to  the  time  of  the  demise, 
there  is  no  doubt  but  this  action  is  maintainable.  For  the  statute 
of  the  4th  of  Anne  having  rendered  attornment  unnecessary,  and 
having  put  the  party  in  the  same  situation  by  the  conveyance 
as  if  the  tenant  had  attorned,  he  is  to  be  considered  in  possession ; 
and  then,  as  there  is  no  deed  between  these  parties,  he  may  main- 
tain this  action  for  use  and  occupation.  Moss  v.  OalUmore,*  is 
expressly  in  point,  and  stronger  than  the  present  case.  So  that 
the  plaintiff  may  recover  all  the  rent  due  at  the  time  of  notice 
given  which  remained  in  his  hands,  and  must  be  considered  as 
landlord  from  such  time,  provided  the  tenant  be  not  prejudiced 
by  the  payment  of  any  rent  before  notice. 

The  question  then  is,  whether  bringing  an  ejectment  is  a  bar 
to  an  action  for  use  and  occupation  for  rent  due  before  the  time 
of  the  demise  ?  In  my  opinion  it  is  not,  for  the  actions  are  not 
inconsistent.  The  landlord  admits  him  to  be  tenant  till  the  6th 
of  April,  1785,  and  consequently  is  entitled  to  rent  before  that 
period ;  and  after  that  he  considers  him  a  trespasser. 

BULLER,   J. : 

Upon  this  case  two  questions  have  been  argued : — 

1st.  Whether  the  plaintiff  be  entitled  to  any  of  the  rents  and 
profits  of  the  lands  occupied  by  the  defendant  ?  and, 

2ndly.  Supposing  him  to  be  entitled  to  them,  whether  he  can 
recover  them  in  this  form  of  action  ? 

The  material  thing  to  be  considered  is,  who  are  the  parties  in 
the  business,  and  what  are  their  respective  interests. 

First,  I  will  begin  with  the  defendant,  who  is  the  tenant.  He 
originally  came  into  the  estate  as  tenant  from  year  to  year  to  Mr. 
Bowes ;  he  was  so  at  the  time  of  the  conveyance  from  Mr.  Bowes 
to  the  plaintiff,  and  he  continued  to  hold  the  estate,  as  such, 
without  any  new  agreement  or  notice  of  the  conveyance  tiU  the 
ejectment  was  brought.    Whilst  he  was  tenant  to  Mr.  Bowes,  he 
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1786.  clearly  was  entitled  to  six  months'  notice  before  the  end  of  a  year 
BiBCH  V,  to  qiiitj  and  he  could  not  have  been  turned  out  without  it.  I 
hold  that  he  was  entitled  to  the  same  notice  from  the  plaintiff 
before  he  could  be  evicted ;  for  as  the  plaintiff  claims  under  a 
conveyance  from  Mr.  Bowes,  he  cannot  be  in  a  better  situation 
than  Mr.  Bowes  himself  was.  He  stands  exactly  in  the  place  of 
Mr.  Bowes,  with  this  difference,  that  his  title  is  subsequent  to 
the  title  of  the  defendant.  I  mention  this  difference  only  for  the 
purpose  of  at  once  laying  the  case  of  Keech  and  Hall,  Dougl.  21, 
out  of  the  question.  There  a  mortgagor  made  a  lease  for  years 
subsequent  to  the  mortgage,  and  that  lease  was  holden  to  be  void 
as  against  the  mortgagee. 

In  this  case  I  consider  the  defendant  as  holding  during  all  the 
time  under  a  demise  made  before  the  conveyance  to  the  plaintiff. 
For  if  a  tenant  from  year  to  year  hold  for  four  or  five  years, 
either  he  or  his  landlord  at  the  expiration  of  that  time  may  de- 
clare on  the  demise  as  having  been  made  for  such  a  number  of 
years.  So  it  is  expressly  laid  down  by  the  Court  in  Legg  v. 
Strvdwick,  Salk.  414 ;  though  in  the  next  preceding  page  there 
are  two  cases  which  at  first  seem  to  have  been  determined  other- 
wise ;  the  one  in  the  Court  of  Common  Pleas,  the  other  by  Holt, 
Ch.  J.,  at  nisi  prius :  but  those  are  short  loose  notes  jumbled  to- 
gether with  others,  and  not  to  be  relied  on.  Besides,  when  those 
cases  are  examined,  they  will  be  found  not  to  contradict  the  case 
of  Legg  v.  Strudwick.  That  in  the  Common  Pleas  was  Bellasis 
and  Burbrich ;  and  Salkeld  *  states  it  thus  :  On  a  lease  made  for 
a  year,  and  so  from  year  to  year  so  long  as  both  parties  pleased, 
it  was  adjudged  a  lease  for  two  years,  and  afterwards  at  will. 
The  same  case  is  reported  in  Lutw.  213  ;  and  it  was  an  action 
for  a  rescue  ;  and  the  plaintiff  stated  in  his  declaration  a  demise 
for  a  year,  and  so  from  year  to  year,  &c.,  and  he  distrained  for  a 
year  and  a  half's  rent.  It  was  objected  that  the  lease  determined 
at  the  end  of  one  year,  and  so  the  plaintiff  could  not  distrain  for 
the  rent  of  that  year  and  half  a  year  more :  but  it  was  answered, 
and  so  agreed  by  the  Court,  that  it  was  a  good  lease  for  two  years 
at  the  least.  Two  years  covered  the  whole  time  which  was 
material  in  that  case;   it  was  quite  unnecessary  to  say  what 
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would  be  the  effect  of  the  lease  after  the  two  years,  and  therefore  1786. 
the  Court  said  nothing  about  it.  Much  less  did  they  say  that  bisoh  v. 
after  the  two  years  it  was  only  a  lease  at  will ;  on  the  contrary, 
the  expression  of  "at  the  least,"  imports  that  it  might  be  good  for 
more.  The  other  is  a  case  said  to  have  been  determined  by  Holt, 
Ch.  J.  at  Nisi  Prim  at  Lincoln ;  and  Salkeld  reports  it  thus  :  If 
A.  demise  lands  to  B.  for  a  year,  and  so  from  year  to  year,  this 
is  not  a  lease  for  two  years  and  afterwards  at  will,  but  it  is  a 
lease  for  every  particular  year,  and  after  the  year  is  begun  the 
defendant  cannot  determine  the  lease  before  the  year  is  ended. 
But  in  a  lease  at  will,  the  defendant  may  determine  his  will  after 
the  payment  of  his  rent  at  the  end  of  a  quarter,  but  not  in  the 
beginning,  lest  his  lessor  should  lose  his  rent.  In  that  case  the 
question  seems  to  have  been  whether,  after  the  third  year  com- 
menced, the  lessor  was  entitled  to  the  whole  year's  rent,  and 
Holt,  Ch.  J.,  held  that  he  was ;  because  the  tenant  could  not 
determine  the  estate  in  the  middle  of  the  year.  And  the  expres- 
sion for  every  particular  year,  does  not  mean  that  such  a  lease 
operates  as  a  distinct  demise  for  each  year  separately,  but  that 
when  any  year  has  commenced,  it  is  good  for  the  whole  of  that 
year.  Besides,  if  the  case  admitted  of  any  other  construction, 
yet  after  Legg  and  Strudwick,  which  was  decided  by  Holt  him- 
self in  this  Court  ten  years  afterwards,  it  is  impossible  to  enter- 
tain a  doubt  about  it. 

It  would  be  unjust  to  a  tenant  to  say  he  should  be  turned  out 
by  the  assignee  of  a  reversion,  or  by  any  person  claiming  under 
his  lessor,  when  he  could  not  be  turned  out  by  the  lessor  himself. 
On  the  other  hand  it  is  no  injustice,  it  is  no  hardship  on  the 
assignee  to  say,  he  must  comply  with  the  same  rules  and  condi- 
tions as  the  person  of  whom  he  bought  has  subjected  himself 
to. 

Whether  the  plaintiff  be  considered  as  a  mortgagee  only,  or  as 
a  purchaser,  or  assignee  of  the  reversion,  it  will  make  no  dif- 
ference in  this  part  of  the  case.  His  title  first  accrued  in  July, 
1777  ;  it  was  too  late  then  to  give  notice  to  the  defendant  to  quit 
at  the  end  of  the  current  year,  for  that  expired  on  the  22nd  of 
November.  The  defendant,  therefore,  at  the  time  that  the  plain- 
tiff's title  accrued,  had  as  permanent  an  interest  in  the  estate  till 
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1786.        the  22nd  of  November,  1778,  as  if  it  had  been  leased  to  him  by 
Birch  v.     deed  till  that  time.    He  had  also  a  further  interest  in  it,  unless 
determined  by  six  months'  notice  previous  to  that  time ;  which 
notice  never  having  been  given,  he  continued  rightful  tenant  to 
some  one  down  to  the  time  that  the  ejectment  was  brought. 

This  brings  me  to  consider  who  is  entitled  to  that  rent  ?  That 
depends  on  the  nature  and  effect  of  the  conveyance  from  Mr. 
Bowes  to  the  plaintiff,  and  the  operation  of  the  statute  of  the  4th 
Anne,  c.  16  (ss.  9, 10).  And  whether  it  be  considered  as  a  mort- 
gage, or  as  an  absolute  grant  of  the  reversion,  in  my  opinion  it 
will  make  no  difference.  There  is  in  some  respects  an  analogy 
between  this  case  and  the  case  of  a  mortgage,  for  it  is  a  security 
for  money ;  the  annuities  or  rents  are  to  be  paid  out  of  the  rents 
and  profits,  and  then  the  remainder  of  those  rents  and  profits  is 
to  be  paid  to  Mr.  Bowes.  So  in  the  case  of  a  mortgage,  till  the 
principal  is  called  for,  the  interest  is  to  be  paid  out  of  the  rents 
and  profits,  and  the  remainder  is  to  be  retained  by  the  mortgagor. 
In  both  cases  the  borrower  would  be  liable  to  pay  it,  if  the  rents 
and  profits  were  not  sufficient ;  but  that  is  by  virtue  of  his  cove- 
nant. In  other  respects  this  case  is  not  at  all  like  a  mortgage ; 
for  a  mortgage  is  always  in  its  nature  redeemable,  but  these  an- 
nuities are  not  made  so.  And  I  hold  that  this  is  a  grant  of  the 
reversion,  and  not  a  mortgage. 

But  I  will  first  state  how  the  case  would  stand,  supposing  Mr. 
Bowes  and  the  plaintiff  are  to  be  considered  as  mortgagor  and 
mortgagee.  In  that  light  it  would  be  said  that  there  is  an  im- 
plied agreement  between  the  mortgagor  and  the  mortgagee,  that 
the  mortgagor  shall  hold  as  tenant  at  will  to  the  mortgagee, 
paying  the  interest  from  time  to  time,  and  the  principal  when 
called  for.  If  the  mortgagor  be  tenant  at  will,  he  is  entitled  to 
the  rents  and  profits  till  that  will  is  determined ;  and  whenever 
the  will  is  determined,  it  cannot  have  relation  back  to  a  former 
time;  because  that  would  be  by  a  subsequent  act  to  make  an 
estate  tortious  which  was  rightful  at  the  time  it  existed.  That 
a  mortgagor  has  often  been  called  a  tenant  at  will  to  the  mort- 
gagee in  Courts  of  law  and  equity  is  undoubtedly  true,  but  I 
think  inaccurately  so ;  and  the  expression  has  been  used  when 
it  was  not  very  material  to  ascertain  what  his  powers  or  interest 
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were,  or  to  settle  with  any  great  precision  in  what  respects  he        178C. 
did,  and  in  what  respects  he  did  not,  resemble  a  tenant  at  will,     birch  r. 
In  old  cases  he  is  sometimes  called  tenant  at  will,  and  some-     Wbioht. 
times  tenant  at  sufferance.    In  Keech  v.  Hall,  Wallace  called 
him  the  agent  of  the  mortgagee,  and  Lord  Mansfield  stated  him 
to  be  tenant  at  will  to  some  purposes,  but  not  to  others.    In 
Mo88  V.  GcMimare,  Lord  Mansfield  said  a  mortgagor  is  not  in 
reality  a  tenant  to  the  mortgagee ;  if  he  were  he  must  pay  rent, 
but  that  is  not  so.    To  many  purposes  he  is  Uke  a  tenant  at  will ; 
but  he  does  not  pay  rent ;  he  must  pay  interest  only.    Mr.  Justice 
AsHHURST  said,  ''  in  some  respects  a  mortgagor  is  strictly  tenant 
at  will :  "  but  that  is  not  so  here  ;  for  the  mortgagor  is  not  in 
possession,  and  there  cannot  be  a  tenant  to  a  tenant  at  will.    If 
a  tenant  at  will  lease,  it  determines  the  will. 

Whoever  wishes  to  wade  through  all  the  old  books  on  this 
subject  will  find  a  great  collection  of  cases  in  '^Gomyns's  Digest," 
title.  Estate,  1.  H.  But  it  is  an  Herculean  labour ;  and,  with  the 
opinion  which  I  hold,  namely,  that  this  is  not  a  mortgage,  it 
would  be  quite  useless  and  immaterial  in  the  present  case. 

Whenever  it  is  necessary  to  decide  a  similar  question  between 
the  mortgagor  and  mortgagee,  it  seems  to  me  that  it  will  be 
quite  sufficient  to  call  them  so,  without  having  recourse  to  any 
other  description  of  men,  or  to  what  they  are  most  like.  But  if 
a  likeness  must  be  found,  I  think,  as  it  was  put  by  Ashhurst,  J. 
in  Mo88  V.  Gallimarey  a  mortgagor  is  as  much,  if  not  more,  like 
a  receiver  than  a  tenant  at  will.  In  truth  he  is  not  either.  He 
is  not  a  tenant  aWill,  because  he  is  not  entitled  to  the  growing 
crops  after  the  will  is  determined.  He  is  not  considered  as 
tenant  at  will  in  those  proceedings  which  are  in  daily  use  between 
a  mortgagor  and  mortgagee ;  I  mean  in  ejectments  brought  for 
the  recovery  of  the  mortgaged  lands.  If  he  were  tenant  at  will, 
the  demise  could  not  be  laid  on  a  day  antecedent  to  the  deter- 
mination of  the  will.  But  it  is  every  day's  practice  to  lay  the 
demise  on  a  daylong  before  there  has  been  any  actual  determina- 
tion of  the  will ;  sometimes  back  to  the  time  when  the  mortgage 
became  forfeited,  and  no  objection  has  ever  been  made  on  that 
account.  He  is  not  a  receiver;  for,  if  he  were,  ho  would  be 
obliged  to  pay  all  the  rents  and  profits  to  the  mortgagee,  which 
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1786.  IB  not  the  case.  Two  things  which  differ  from  each  other  in  any 
BiBCH  V.  respect  cannot  be  the  same ;  therefore  he  is  neither  tenant  at 
Wbioht.  ^jjj  jjqj.  receiver.  Nor  is  it  necessary  that  he  should  be  so ;  for 
a  mortgagor  and  mortgagee  are  characters  as  well  known,  and 
their  rights,  powers,  and  interests  as  well  settled,  as  any  in  the 
law.  The  possession  of  the  mortgagor  is  the  possession  of  the 
mortgagee ;  and  as  to  the  inheritance,  they  have  but  one  title 
between  them.  The  mortgagor  has  no  power  of  making  leases 
to  bind  the  mortgagee.  He  cannot  against  the  will  of  the  mort- 
gagee do  any  act  to  disseise  him.  Cro.  Jac.  660 ;  Cro.  Gar.  804 ; 
8  Lev.  888 ;  and  Skin.  424.  And  the  reason  is,  because  the 
mortgagee,  so  long  as  he  receives  his  interest,  is  virtually  and  in 
the  eye  of  the  law  in  possession.  The  mortgagee  has  a  right  to 
the  actual  possession  whenever  he  pleases;  he  may  bring  his 
ejectment  at  any  moment  that  he  will ;  and  he  is  entitled  to  the 
estate  as  it  is  with  all  the  crops  growing  on  it.  He  is  also 
entitled  to  all  the  rents  which  have  become  due  since  his  mort- 
gage, and  which  are  unpaid ;  as  was  determined  in  Moss  and 
GalUmore,  which  case  I  hold  to  be  sound  law ;  and  I  am  desired 
by  Lord  Mansfield  to  declare,  that,  on  consideration,  he  is  most 
perfectly  satisfied  with  that  decision.  The  case  was,  that  one 
Harrison,  having  demised  an  estate  to  the  plaintiff  for  twenty 
years,  afterwards  mortgaged  it  to  the  defendant,  who,  without 
having  ever  been  in  the  actual  possession  of  the  rents,  distrained 
on  the  plaintiff  for  rent  in  arrear,  and  the  distress  was  held  law- 
ful. The  legality  of  the  distress  depended  on  the  stat.  4  Anne,  c. 
16.  Before  that  statute,  if  a  reversion  were  granted  over  by  deed 
which  operated  only  as  a  common  law  conveyance,  without  at- 
tornment the  grant  itself  was  void  to  all  intents  and  purposes. 
But  it  was  not  so  where  the  grant  was  by  fine  or  by  deed  of  uses, 
on  which  the  stat.  27  H.  VIII.  operated ;  for,  in  the  case  of  a  fine, 
the  estate  passed  to  the  conusee  and  his  heirs,  and  an  attorn- 
ment in  that  case  was  necessary  only  to  make  a  privity  between 
the  tenant  and  the  conusee,  and,  if  made  after  the  death  of  the 
conusee  to  his  heirs,  was  sufficient.  Where  the  reversion  was 
conveyed  by  a  deed  of  uses,  the  grantee  might  distrain  without 
any  attornment  at  all.  Co.  Lit.  809 ;  6  Co.  68 ;  Cro.  Jac.  192. 
The  statute  enacts,  that  all  grants  or  conveyances  thereafter  to 
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be  made  by  fine  or  otherwise,  of  any  manors,  rents,  reversions,  1786. 
or  remainders,  shall  be  good  and  effectual  to  all  intents  and  pur-  bieoh  v, 
poses,  without  any  attonmient  of  their  tenants,  as  if  their  attorn-  Wbight. 
ment  had  been  made.  This  clause  comprehends  all  grants  and 
conveyances,  and  therefore  whether  it  be  a  grant  by  way  of  mort- 
gage, or  of  the  fee-simple,  or  only  of  the  reversion  for  a  term  of 
years,  as  in  the  present  case,  it  makes  no  difference.  And  the 
effect  of  the  clause  is,  that  it  creates  an  immediate  privity  between 
the  grantee  and  the  tenant.  It  cannot  be  restrained  merely  to 
the  making  of  the  grant  good  as  between  the  grantor  and  grantee : 
Ist,  because  it  expressly  mentions  grants  by  fine ;  and  they  were 
good  to  all  purposes  before  without  attornment,  except  as  to 
creating  such  a  privity  as  would  enable  the  grantee  to  distrain ; 
2dly,  because  the  statute  says  the  conveyance  shall  have  the 
same  effect  as  if  an  attonmient  had  been  made.  Now  if  an 
attornment  in  fact  were  made  before  the  statute,  there  can  be  no 
doubt  but  the  grantee  was  perfect  landlord  to  the  tenant,  and 
entitled  to  all  the  rents  accruing  due  from  the  time  of  the  attorn- 
ment; though  according  to  Go.  Lit.  810  b,  it  would  not  have 
entitled  him  to  the  rents  which  became  due  between  the  time  of 
the  grant  and  the  time  of  the  attornment ;  which  is  contrary  to 
what  the  plaintiff's  counsel  have  contended  on  this  point, 
namely,  that  the  attornment  would  relate  back  to  the  time  of  the 
grant. 

The  legislature  having  gone  the  length  of  making  the  grantee 
a  perfect  landlord  without  the  knowledge  of  the  tenant,  it  occurred 
to  them  that  mischiefs  might  ensue  by  leaving  the  tenant  open 
to  a  distress  or  action  for  the  rent  at  the  suit  of  a  person  of  whom 
he  knew  nothing,  and  after  he  had  paid  his  rent  to  his  original 
landlord ;  and  therefore  they  prudently  added  the  proviso,  that 
no  person  should  be  prejudiced  by  payment  of  rent  to  any  grantor 
or  conusor,  or  by  breach  of  any  condition  for  non-payment  of  the 
rent,  before  notice  should  be  given  to  him  of  the  grant  by  the 
conusee  or  grantee.  I  say  they  prudently  added  that  proviso, 
because  perhaps  it  was  not  absolutely  necessary ;  for  the  wisdom, 
the  benevolence,  and  the  liberality  of  the  common  law  had  made 
the  same  provision  before. 

The  case  of  Sir  John  Watts  and  others  v.  Ognell,  Cro.  Jac.  892, 
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1786.  IB  a  strong  proof  how  much  equity  and  good  sense  have  always 
BiBCH  V.  prevailed  in  the  law.  That  case  was  debt  for  rent  by  the  assignees 
Weight,  ^j  ^  reversion  under  a  fine  levied  to  their  use.  Several  objections 
were  made  in  arrest  of  judgment ;  one  of  which  was  that  the 
declaration  was  not  good,  because  it  was  not  alleged  that  the 
lessee  upon  this  grant  by  fine  attorned,  nor  that  he  had  any 
notice  of  the  use  limited ;  and  even  if  he  might  avow  without 
attornment,  yet  notice  ought  to  be  given  to  the  lessee,  for  other- 
wise he  should  be  at  mischief ;  for  the  use  might  be  limited,  and 
he  not  having  conusance  thereof  might  pay  his  rent  to  his  ancient 
lessor.  Of  this  point  the  Court  doubted;  but  afterwards  they 
held  that  the  action  was  well  brought,  and  that  notice  need  not 
be  alleged  in  the  declaration.  But  they  agreed  that  the  lessee  is 
not  bound  to  pay  without  notice ;  and  if  he  hath  paid  it  to  his 
ancient  lessor,  it  is  a  good  excuse  for  him,  and  he  may  plead  it : 
and  if  he  hath  not  paid  it,  the  action  gives  him  notice  to  pay  it 
to  the  grantee,  and  then  he  is  chargeable  for  all  which  was  not 
paid.  This  case,  though  decided  almost  100  years  before  the 
passing  of  the  act  of  Queen  Anne,  where  actual  attornment  was 
not  necessary,  established  the  same  rule  which  the  Act  professes 
to  make.  And  it  is  a  case  well  worthy  of  observation  ;  for,  1st, 
It  shews  how  much  the  common  law  regarded  and  required 
notice,  where  a  person  had  not  the  means  of  knowing ;  for  at 
that  time  there  was  no  statute  which  required  notice  to  be  given. 
2dly,  It  shews  that,  where  attornment  is  dispensed  with  or 
supplied  by  a  statute,  the  grantee  has  as  complete  and  perfect  a 
title  as  if  attornment  had  actually  been  made.  8dly.  This  case 
fortifies  an  argument,  on  which  I  relied  much  in  the  case  of  Moss 
and  Gallimorey  drawn  from  the  form  of  pleading,  namely,  that 
since  the  statute  an  attornment  never  is  alleged  either  in  a 
declaration  in  covenant,  or  in  an  avowry ;  which  can  only  be 
because  it  is  supplied  by  the  statute,  and  therefore  unnecessary. 
And,  4thly,  It  proves  that  nothing  can  excuse  the  lessee  from 
paying  the  rent  to  the  assignee,  but  actual  payment  to  the 
original  lessor  without  notice  of  the  grant ;  and,  if  that  be  his 
case,  he  may  plead  it. 

From  hence  I  conclude  that  the  plaintiff  was  the  landlord  of 
the  defendant.    He  had  a  clear  legal  title  which  he  could  support 
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upon  pleading,  either  in  an  action  of  covenant,  or  in  avowry ;        1786. 
and  the  tenant  was  answerable  to  his  action,  unless  he  could     bibch  r. 
allege  some  legal  bar  in  his  defence,  and  which  I  think  he  could     wbioht. 
only  do  by  shewing  payment  to  the  grantor  before  notice. 

The  first  proposition  which  I  laid  down  was,  that  the  defendant 
under  his  first  demise  continued  rightful  tenant  to  some  one  till 
the  time  when  the  ejectment  was  brought.  And  now  I  say  that 
that  some  one,  during  all  the  time  that  the  rent  in  arrear  accrued, 
was  the  plaintiff.  Consequently  the  plaintiff  is  entitled  to  main- 
tain an  action  for  use  and  occupation  against  the  defendant  for 
all  that  is  due  and  unpaid,  as  rent  during  the  time  that  the 
plaintiff  was  landlord  and  the  defendant  had  the  premises  as  his 
tenant. 

But  then  another  question  remains  to  be  considered,  namely, 
down  to  what  time  the  plaintiff  is  entitled  to  recover  that  rent  in 
the  present  action. 

For  the  plaintiff  it  was  contended,  that  he  had  a  right  to  recover 
it  down  to  the  time  of  executing  the  writ  of  possession ;  and  to 
establish  this  point  four  cases  were  quoted. 

1st.  A  Nisi  Prius  determination  cited  in  Cowp.  246.  There  is 
no  name  to  it;  but  it  was  tried  at  Launceston  assizes  when 
Gould,  J.  was  at  the  bar ;  and  there  the  lessor  of  the  plaintiff  in 
ejectment  had  likewise  brought  an  action  for  use  and  occupation 
of  the  same  premises  for  rent  which  had  accrued  subsequent  to 
the  time  of  the  demise.  Both  actions  came  on  to  be  tried  at  the 
same  assizes ;  and  in  the  action  for  use  and  occupation  it  was 
objected  that  it  was  an  action  founded  on  promises,  and  a 
supposed  permission  by  the  plaintiff  to  the  defendant  to  occupy, 
therefore  an  acknowledgment  on  the  part  of  the  plaintiff  that  he 
was  tenant,  and  consequently  a  waiver  of  his  notice.  But  the 
objection  was  overruled,  and  the  plaintiff  recovered,  first  in  the 
ejectment  and  afterwards  in  the  action  for  use  and  occupation. 
This  at  best  is  but  a  Nisi  Prim  determination ;  and  I  can  find 
no  principle  whatever  on  which  to  support  it  to  the  extent  to 
which  it  goes.  If  the  plaintiff  recovered  only  in  the  action  for 
use  and  occupation  to  the  time  of  the  demise  in  the  ejectment, 
which  he  might  do  notwithstanding  his  declaration  claimed  the 
rent  to  a  later  period,  I  think  the  case  is  good  law.    But  if  he  re- 


Wbioht. 
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1786.  covered  rent  due  after  the  demise,  I  cannot  give  my  assent  to  it. 
BiBOH  V.  For  the  action  for  use  and  occupation  is  founded  on  contract ; 
and  unless  there  were  a  contract  either  express  or  impUed,  the 
action  could  not  be  maintained ;  as  was  held  by  Lord  Mansfield 
in  the  case  cited  at  the  bar  of  Carmier  v.  Mercer,  which  was 
tried  about  two  years  ago.  And  if  there  were  a  contract  subsisting 
at  the  time  of  the  demise,  the  ejectment  could  not  be  maintained. 

Two  other  cases  quoted  were  Ilavihly  v.  Trott,  Cowp.  871,  and 
Goodtitle  v.  North  and  others,  Dougl.  562.  But  as  those  cases  do 
not  seem  to  me  to  apply  to  the  present,  I  shall  pass  them  over. 
They  only  relate  to  the  questions,  what  actions  may  be  main- 
tained against  an  executor  or  a  bankrupt,  and  what  die  with  the 
person,  or  are  barred  by  the  certificate. 

The  last  quoted  was  Feltham  v.  Teiry*  where  an  action  for 
money  had  and  received  was  brought  against  an  overseer  of  the 
poor  to  recover  money  in  his  hands  which  had  been  levied  on  a 
conviction,  but  that  conviction  was  afterwards  quashed  ;  and  the 
Court  held  that  the  action  was  maintainable  for  the  clear  money 
in  the  defendant's  hands,  because  the  plaintiffs  might  waive  the 
tort  and  sue  for  the  clear  money  really  due.  I  agree  that  he  may 
do  so  ;  but  in  the  present  case  the  plaintiff  has  not  waived  the 
tort :  he  has  brought  his  ejectment  and  obtained  judgment  on  it, 
which  is  insisting  on  the  tort ;  and  he  cannot  be  permitted  to 
blow  both  hot  and  cold  at  the  same  time.  The  action  for  use 
and  occupation,  and  the  ejectment,  when  applied  to  the  same 
time,  are  totally  inconsistent ;  for  in  one  the  plaintiff  says  the 
defendant  is  his  tenant,  and  therefore  he  must  pay  him  rent ;  in 
the  other  he  says  he  is  no  longer  his  tenant,  and  therefore  he 
must  deliver  up  the  possession.  He  cannot  do  both.  The 
plaintiff's  counsel  admit  that  an  action  would  lie  for  the  mesne 
profits ;  it  is  of  course  after  ejectment,  and  may  be  maintained 
without  proving  any  title.  The  ejectment  is  the  suit  in  which 
the  defendant  is  considered  as  a  trespasser;  and,  unless  the 
judgment  in  ejectment  be  laid  out  of  the  case,  the  tort  is  not 
waived.  The  defendant  stands  convicted  on  record  by  judgment 
as  a  trespasser  from  the  6th  of  April,  1785. 

♦  E.  13  Geo.  in.  B,  R,  cited  in  Cowp.  419. 
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Therefore  I  am  of  opinion  that  the  plaintiff  is  in  this  action        1786. 
entitled  to  recover  the  81Z.  158.  which  remained  unpaid  as  part  of     bibch  v, 
the  half  year's  rent  due  on  the  22nd  of  November,  and  also  a     Wbioht. 
proportional  part  of  the  rent  up  to  the  6th  of  April,  1785  ;  the 
defendant  having  continued  tenant  to  the  plaintiff  up  to  that 
time,  which  is  the  day  of  the  demise  laid  in  the  declaration  in 
ejectment.    But  I  think  he  is  not  entitled  in  this  action  to  re- 
cover any  rent  subsequent  to  that  day. 

Per  Curiam  :  Let  the  Postea  be  delivered  to  the  plaintiff'. 


DOE,     ON     THE      SEVERAL     DEMISES     OF     THE     DeAN     AND  1786. 

Chapter    op    WESTMINSTER    and    Others,    v.      ^^'^'  ^^' 
FEEEMAN  and  Wife. 

(1  T.  B.  389—393.) 

Under  a  devise  to  a  wife  for  life,  provided  she  remains  a  widow,  but 
in  case  she  marries  a  second  husband,  then  to  J.  S.  when  he  shall  attain 
his  age  of  23  years,  the  wife  has  an  absolute  estate  till  J.  S.  is  23,  though 
she  marry  before. 

This  was  an  ejectment  for  property  held  onder  the  following 
title  : — 

William  Warraker,  being  seised  according  to  the  custom  of  the 
manor  of  Harpenden,  by  his  will  dated  the  25th  of  October,  1781, 
devised  as  follows ;  "  I  give,  will  and  devise  unto  my  loving  wife 
Sarah  Warraker  all  that  my  copyhold  messuage  or  tenement 
wherein  I  now  dwell,  with  the  appurtenances  thereto  belonging, 
situate  in  Harpenden,  at  the  time  of  my  decease,  for  and  during 
the  term  of  her  natural  life,  provided  she  remains  a  widow,  and 
does  not  marry  a  second  husband  ;  but  if  in  case  she  marries  a 
second  husband,  then  I  give,  will  and  devise  the  said  copyhold 
messuage  or  tenement,  and  all  and  every  the  appurtenances  as 
above-mentioned,  unto  my  nephew,  John  Surry,  son  of  my  late 
sister  Elizabeth  Surry  lately  deceased,  when  he  shall  attain  his 
full  age  of  twenty-three  years,  to  have  and  to  hold  unto  him  and 
his  assigns  for  ever ;  but  upon  condition  that  he  my  said  nephew 
John  Surry,  shall  pay  unto  my  two  nephews  George  Bruton  and 
Bichard  Bruton,  sons  of  my  late  sister  Sarah  Bruton,  and  also 
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1786,  unto  my  nephews  and  nieces  Sarah  Warraker,  Sophia  Warraker, 
^^^  and  John  Warraker,  children  of  my  brother-in-law  John  War- 
Fbbkm AN.  raker,  and  also  unto  Ann  Graham,  William  Graham,  and  Thomas 
Graham,  children  of  my  sister  Ann  Graham,  five  pounds  a-piece, 
within  two  years  after  he  is  in  possession  of  the  said  copyhold 
messuage  or  tenement  and  premises  thereunto  belonging,  pro- 
vided they  are  at  their  several  ages  of  twenty-one  years.  But 
further  my  will  and  meaning  is  such,  that  in  case  my  said 
nephew  John  Surry,  shall  depart  this  life  before  he  is  in  posses- 
sion of  the  said  copyhold  messuage  or  tenement  and  premises, 
then  I  give,  will  and  devise  the  said  copyhold  messuage  or  tene- 
ment and  premises  as  above-mentioned  unto  my  nephew  John 
Warraker,  son  of  my  brother-in-law  John  Warraker,  to  have  and 
to  hold  unto  him  and  his  heirs  and  assigns  for  ever,  on  condition 
of  his  paying  the  said  legacies." 

The  copyhold  estate  was  surrendered  to  the  use  of  the  will ; 
and  the  testator  died  soon  after  making  the  will. 

Sarah  Warraker  the  widow  in  1784  married  the  defendant. 

The  plaintiff  claimed  under  the  following  lessors,  or  one  or 
other  of  them^  viz. :  1st,  John  Surry,  the  nephew  mentioned  in 
the  will,  who  had  not  then  attained  his  age  of  twenty-three  years ; 
2dly,  J.  B.  and  J.  S.,  heirs-at-law  of  the  testator;  8dly,  The 
Dean  and  Chapter  of  Westminster,  Lords  of  the  Manor  of  which 
the  premises  were  holden. 

ASHHUBST,  J. : 

[  392  ]  It  is  a  settled  principle  that  limitations  in  restraint  of  marriage 

are  not  to  be  favoured.  Wherever  an  estate  is  given  to  a  widow 
for  life,  provided  she  shall  not  marry,  unless  there  be  a  devise 
over  immediately,  it  is  merely  in  terrorem.  In  the  present  case 
there  is  a  devise  over :  but  that  cannot  be  extended  farther  than 
the  words  of  that  devise,  which  are  "  to  my  nephew  John  Surry, 
when  he  shall  attain  his  full  age  of  twenty-three  years."  Accord- 
ing to  the  true  construction  of  the  will,  it  is  a  devise  to  the  wife 
during  her  widowhood,  and  for  so  much  longer  time  as  till  the 
testator's  nephew  shall  be  twenty-three  years  of  age. 

This  is  not  like  the  case  cited,  where  there  was  a  devise  to 
the  wife  during  her  widowhood,  and  upon  her  marriage  a  devise 


K.  B.  MICH.  TEEM— 1  T.  E.  389-393.  237 


over  to  the  son  presently :  those  words  are  not  like  the  present,        1786. 
and  therefore  not  applicable  here.  DoB~r. 

Taking  it  not  to  vest  till  the  nephew  comes  of  age,  there  is  no  ^^^^^^^ 
chasm  to  be  supplied  by  interposing  the  heir-at-law ;  and  the  in- 
convenience of  the  estate  being  in  abeyance  in  the  interim  is  by 
those  means  prevented.  And  it  seems  to  have  been  the  testator's 
intention  that  the  widow  should  continue  in  possession  till  the 
nephew  took  it. 

BULLEB,  J. : 

The  intention  of  the  testator  is  extremely  clear ;  if  the  widow       [  3^8  ] 
did  not  marry,  she  was  to  enjoy  the  estate  for  her  life ;  if  she  did 
marry,  she  was  then  only  to  have  it  till  the  nephew  attained  his 
age  of  twenty-three,  when  he  was  to  take  it. 


THE    KING    V.    THE    BISHOP    OF    CHESTER.  J^®^- 

Nov.  13. 
(1  T.  B.  396—405,)  

A  mandamus  to  a  bishop  to  license  a  curate  of  an  augmented  curacy, 
where  there  was  a  cross  nomination,  refused ;  because  the  party  had 
another  specific  legal  remedy  by  quare  impediU 

A  BULE  had  been  obtained  last  Term,  calling  on  the  defendant 
to  shew  cause  why  a  mandamus  should  not  issue,  commanding 
him  to  license  William  Finch  to  preach  in  the  chapel  of  St. 
Helen's,  which  is  situated  in  the  hamlet  of  Hardshaw,  in  the 
parish  of  Prescot,  in  the  county  of  Lancaster. 

It  appeared  that  this  chapel  had  been  consecrated  from  time 
immemorial,  and  that  the  usual  offices  of  the  church  had  been 
constantly  performed  therein.  It  also  appeared  to  have  been 
twice  augmented  by  Queen  Anne's  bounty. 

The  present  dispute  concerning  the  nomination  of  a  curate 
thereto  arose  upon  the  death  of  Peter  Berry,  clerk,  the  last  in- 
cumbent, who  died  on  the  28th  of  November,  1785;  at  which 
time  the  right  of  appointing  to  the  curacy  was  claimed  by  two 
several  parties  adversely,  by  certain  feofiEees  who  had  nominated 
Finch,  and  by  the  vicar  of  the  parish  of  Prescot,  who  had 
appointed  another  person  to  the  curacy. 
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1786.  The  feoffees  and  the  vicar  severally  entered  caveats  in  the 

ThbIEing  V,  bishop's  court  against  each  other's  claims. 
The  Bishop 
OP  Chesteb. 

Cowper  and  Law  shewed  cause  against  the  rule  : 

They  argued  that  the  Court  have  qjiformly  laid  it  down  as  a 
rule  never  to  grant  a  mandamus  but  where  there  is  no  other 
specific  legal  remedy.  It  was  so  said  in  the  case  of  The  King 
V.  Blooer,*  which  was  recognised  in  The  King  v.  Barker  and 
othersf  ;  and  in  many  other  cases.  It  was  refused  in  the  case  of 
The  King  v.  The  Bank  of  England^t  because  the  party  had 
another  remedy,  namely,  by  an  action  on  the  case.  They  also 
cited  The  King  v.  Dr.  Askew  and  others.  §  Now  the  right  of 
nomination  to  this  chapel  may  be  recovered  in  the  same  manner 
as  a  presentation  to  a  vicarage  presentative,  by  darrein  present- 
ment  or  quare  impedit.  The  writ  of  quure  impedit  lay  for  chapels 
before  the  statute  for  the  augmentation  of  livings ;  for  in  the  18 
Ed.  I.  c.  5,  s.  6,  it  is  said,  that  **  from  henceforth  writs  of  quare 
impedit  shall  be  granted  for  chapels,  &c."  In  Mallory's  quare 
impedit  there  are  many  case  mentioned  where  this  remedy  has 
lain  for  donatives.  ||  This  curacy  has  always  been  subject  to 
ecclesiastical  jurisdiction;  and  therefore,  independently  of  the 
statute  of  augmentation,  which  puts  them  upon  the  same  footing 
with  presentative  benefices,  quare  impedit  would  lie :  it  was  so 
held  in  MiWank  and  Powell  by  Lord  Mansfield  ;  who  also  said 
that  a  mandamus  would  not  lie  where  quare  impedit  did.  In  the 
case  of  The  King  and  Bishop  of  Chester**  a  similar  motion  was 
made  on  the  part  of  the  inhabitants  of  Troutbeck  for  a  mandamus 
to  compel  the  bishop  to  license  a  curate,  which  he  had  refused, 
because  there  was  a  contrary  claim  set  up  by  the  rector  of  the 
parish.  But  the  Court  refused  the  writ,  because  the  parties  had 
another  remedy,  namely,  by  quare  impedit. 

Hill,  Serjeant,  and  Bearcroft,  in  support  of  the  rule,  admitted 
that  a  mandamus  was  always  granted  where  there  was  no  other 

♦  2  Burr.  1045.  ||   Fv/.  Co.  Lit.  344,  a. 

t  3  Burr.  1265.  ^  Vid.  1  T.  B.  400  n. 

I  Dougl.  606.  **  E.  24  G.  HI.  B.  E. 
$  4  Burr.  2186. 
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specific  legal  remedy,  but  denied  the  reverse  of  the  proposition ;  1786. 
for  there  are  instances  in  which  the  Court  have  granted  a  the'kino  «. 
mandamus  even  though  there  was  another  remedy.  As  for  Jp^ch^steh. 
instance,  in  the  case  of  an  office,  for  which  a  mandamus  has 
frequently  been  granted  although  the  party  had  another  remedy 
by  assize.  So  in  the  case  of  Clarke  v.  The  Bishop  of  Sarum* 
where  a  mandamus  was  granted  to  admit  the  party  to  a  canonry 
of  Sarum,  though  it  was  strongly  opposed,  on  the  ground  that  it 
would  be  turning  the  common  law  remedy  by  qimre  impedit  into 
another  channel;  the  Court  said,  as  to  there  being  another 
remedy,  the  same  might  be  said  equally  in  cases  where  an  assize, 
or  an  action  upon  the  case,  would  try  the  right,  and  yet  that  was 
never  thought  a  ground  to  deny  the  mandamus.  Watson's 
Incumb.  oct.  565.  In  the  case  of  The  King  and  Blooer\  a 
mandamus  was  granted  to  restore  a  curate  to  a  chapel  which  was 
a  donative,  and  that  case  was  afterwards  recognised  by  Lord 
Mansfield  in  The  King  v.  Barker  and  another 4 

Those  instances  in  which  the  Court  have  refused  such  an 
application  as  the  present,  because  the  party  had  another  specific 
legal  remedy,  have  been,  where  the  mandamus,  if  granted,  would 
necessarily  have  decided  the  question  of  right  one  way  or  the 
other.  But  that  is  not  the  case  here  ;  for  if  the  bishop  obey  the 
writ,  the  title  cannot  be  tried  by  this  mandamus.  All  that  is 
required  is  a  licence  to  preach.  There  is  no  other  specific  legal 
remedy  for  a  licence  besides  a  mandamus,  unless  it  be  by  appeal 
in  the  ecclesiastical  Court ;  and  that  has  never  been  allowed  as  a 
sufficient  reason  for  refusing  a  mandamus. 

The  case  of  The  King  and  The  Bishop  of  Carlisle  §  is  precisely 
in  point  with  this  case,  except  as  to  the  lapse.  In  the  year  1752 
and  1758,  a  dispute  happened  in  the  cathedral  church  of  Carlisle 
about  the  dean's  negative  power  in  conferring  benefices.  Mr. 
Bichardson  was  nominated  by  the  chapter  to  the  perpetual 
curacy  of  St.  Cuthbert's,  Carlisle.  The  dean  entered  a  caveat, 
and  the  bishop  refused  to  admit  and  license  him.  But  the  Court 
of  B.  B.  granted  a  mandamus  to  the  bishop  to  admit  and  license 
the  curate. 

♦  2  Stra.  1082.  J  3  Burr.  1263. 

t  2  Burr.  1043.  S  2  Bum's  Ecc.  Law,  103. 
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1786.  ASHHUBST,  J.  : 

The  Kino  v.      The  only  question  is,  whether  we  will  in  our  discretion  grant 

The  Bishop  •»    *  '^ 

OF  Chester,  the  writ.     We  will  not,  unless  we  think  the  Bishop  has  acted 
[  *03  ]       wrong. 

As  there  were  cross  nominations,  the  Bishop  was  not  bound  to 
decide  which  of  the  contending  parties  had  the  better  title ;  and 
if  he  did  not  take  upon  himself  to  decide  that  question,  he  might 
equally  be  bound  to  grant  a  licence  to  both ;  in  which  case  the 
parties  would  be  contesting  for  the  possession  of  the  pulpit. 
Therefore  it  was  more  fit  and  proper  that  he  should  withhold  his 
licence  till  the  right  was  determined.  In  the  case  of  The  King  v. 
The  Bishop  of  Carlisle,  there  was  no  cross  nomination.  And  here 
either  party  has  another  remedy  to  enforce  his  right.  In  the 
case  of  a  donative,  the  party  is  in  full  possession  immediately 
on  the  nomination  ;  and,  if  any  other  person  takes  the  rents  and 
profits,  he  may  maintain  an  action  for  money  had  and  received. 
And  besides,  each  of  them  has  a  specific  remedy  by  qtuire  impedit. 
Therefore  we  are  not  bound  to  grant  this  mandamus,  but  it  is  a 
jnatter  of  discretion ;  and  there  is  no  difference  between  this  case 
and  that  of  The  King  v.  The  Bishop  of  Chester. 

BULLEB,  J. : 

[  404  ]  The  very  ground  on  which  this  motion  is  founded  is  that  this 

curacy  is  a  donative.  And  it  is  admitted  that  a  qtuire  impedit 
will  lie ;  then  if  it  will,  the  question  is  whether  this  Court  will 
interpose  by  granting  a  mandamus. 

In  ancient  cases  the  grounds  on  which  this  Court  has  granted 
or  refused  a  mandamus  are  not  explicitly  stated  :  but  during  the 
time  Lord  Mansfield  has  presided  here,  he  has  taken  great  pains 
to  state  particularly  the  grounds  on  which  this  Court  will  either 
grant  or  refuse  such  writs.  He  has  always  said,  this  Court  will 
not  interpose  by  granting  a  mandamus,  unless  the  party  making 
the  application  has  no  other  specific  legal  remedy.  It  must  be  a 
legal  and  a  specific  remedy.  Some  cases  have  been  mentioned  at 
the  bar,  where  the  Court  granted  a  mandamus  even  though  the 
party  had  another  special  legal  remedy,  such  as  an  assize  for 
office.  But  those  offices  have  generally  been  such  as  are  created 
by  letters  patent ;  and  it  is  peculiarly  the  duty  of  this  Court  to 
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see  that  the  powers  created  by  the  King's  charters  are  properly        1786. 
exercised.    Besides  the  Court  have  said,  in  answer  to  those  xhe^eino  r. 
particular  cases,  that  though  the  party  had  a  remedy  by  assize,   ^p  ch^eb 
yet  it  is  now  obsolete,  and  therefore  they  have  made  an  exception 
in  those  instances. 

As  to  The  King  v.  The  Bishop  of  Carlisle,  it  does  not  apply  to 
the  present  case.  For  whatever  might  have  been  the  fact, 
whether  that  living  was  augmented  before  the  application  to  this 
Court  or  not,  it  did  not  appear  to  the  Court  that  it  had  been 
augmented.  Then  it  must  be  taken  as  a  case  where  there  was 
no  augmentation  ;  for  de  non  apparentihus  et  de  non  existentibus 
eadem  est  ratio. 

Then  there  is  no  case  apposite,  but  that  of  The  King  v.  The 
Bishop  of  Chester.  That  is  the  only  one  which  has  arisen  since 
the  statute  of  George  I.:  and  there  the  Court  said,  that, 
as  the  party  had  another  specific  legal  remedy,  they  would  not 
grant  a  mandamus.  That  determination  is  perfectly  consistent 
with  the  rule  uniformly  laid  down  of  late  years. 

It  is  true,  as  the  counsel  for  the  rule  have  said,  that  if  the 
bishop  were  compelled  to  grant  his  licence,  it  would  enable  the 
party  licensed  to  maintain  an  action  for  money  had  and  received, 
to  recover  the  profits  of  the  curacy,  which  he  would  not  perhaps 
otherwise  do :  but  even  if  that  were  doubtful,  it  is  no  ground  for 
the  Court  to  grant  a  mandamus,  because  the  party  has  another 
remedy  by  quare  impedit. 

Rule  discharged. 

The  Court  desired  it  to  be  understood  that,  as  two  different 
applications  had  been  made  for  a  mandamus  to  a  Bishop  without 
a  good  foundation,  if  a  similar  one  were  made  in  future  on  the 
same  ground,  they  would  discharge  the  rule  with  costs. 


B.R. — ^VOL.  I. 
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1786.  BICKEEDIKE    and    Anotheb,   Assignees    of 

2fov^4.  EEICHAED  A  Bankrupt,  v.  BOLLMAN. 

(1  T.  B.  405—410.) 

The  drawer  of  a  bill  who  has  not  at  the  time  of  drawing  the  bill,  or 
afterwards,  any  effects  of  the  drawee  in  his  hands,  is  not  discharged  by 
want  of  notice  of  dishonour.  (See  now  Bills  of  Exchange  Act,  1882, 
B.  60  (2)  (c).) 

The  nature  of  the  case,  so  far  as  relates  to  any  point  of  general 
interest,  sufficiently  appears  from  the  following  extract  of  the 
judgment  of  Mr.  Justice  Buller  : 

[  410  ]  The  law  requires  notice  to  be  given  for  this  reason,  because  it 

is  presumed  that  the  bill  is  drawn  on  account  of  the  drawee's 
having  efiEects  of  the  drawer  in  his  hands ;  and  if  the  latter  has 
notice  that  the  bill  is  not  accepted,  or  not  paid,  he  may  withdraw 
them  immediately.  But  if  he  has  no  effects  in  the  other's  hands, 
then  he  cannot  be  injured  for  want  of  notice.  Soon  after  I  sat 
on  this  bench  I  tried  a  cause  at  Guildhall,  on  a  bill  of  exchange 
which  was  either  drawn  or  accepted  by  a  person  residing  in 
Holland,  and  a  full  special  jury,  under  my  direction,  found  a 
verdict  for  the  plaintiff,  notwithstanding  no  notice  had  been 
given  to  the  drawer  of  the  bill's  having  been  dishonoured,  be- 
cause he  had  no  effects  in  the  hands  of  the  person  on  whom  the 
bill  was  drawn.  That  verdict  never  was  objected  to :  and  if  it  be 
proved  on  the  part  of  the  plaintiff  that  from  the  time  the  bill 
was  drawn,  till  the  time  it  became  due,  the  drawer  never  had  any 
effects  of  the  drawee  in  his  hands,  I  think  notice  to  the  drawer 
is  not  necessary;  for  he  must  know  whether  he  had  effects 
in  the  hands  of  the  drawee  or  not ;  and  if  he  had  none,  he  had 
no  right  to  draw  upon  him,  and  to  expect  payment  from  him ; 
nor  can  he  be  injured  by  the  non-payment  of  the  bill,  or  the 
want  of  notice  that  it  has  been  dishonoured.  On  these  grounds  I 
think  the  petitioning  creditor's  debt  was  sufficient  to  support  the 
commission. 
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HOLDFAST,    on   the    Demise    op    COWPER,    v.  irse. 

MAETEN    AND    Anothee.  ^"ll^ 

(1  T.  E.  411—414.) 

Wheie  the  testator  **  gaye  and  bequeathed  to  A.  hia  estate  at  B."  and 
'*  the  rest  of  his  effects,  fomiture,  estates  real  and  personal,  to  C,"  A. 
took  the  estate  at  B.  in  fee.  The  word  ''estate"  of  itself  carries  a 
fee ;  and  words  of  restraint  must  be  added  to  make  it  carry  a  leas  estate.* 

Tms  was  an  ejectment  in  which  the  title  depended  on  the  will 
of  Thomas  Spooner,  who,  being  seised  in  fee  of  the  premises  in 
question,  consisting  of  an  house,  bam,  and  about  fifty-nine  acres 
of  land,  situate  at  Braywick,  in  the  county  of  Berks,  by  his  will, 
bearing  date  the  17th  of  August,  1775,  devised  the  same  in  the 
words  following :  "  I  give  and  bequeath  to  Mrs.  Marten,  daughter 
of  my  late  uncle,  Dr.  Benjamin,  my  estate  at  Braywick,  Berks." 
And  after  giving  several  legacies,  the  will  proceeded  thus :  '^  After 
these  legacies  I  give  and  bequeath  all  the  rest  of  my  effects, 
furniture,  estates  real  and  personal,  or  all  the  rest  that  I  may 
have  and  leave  at  the  time  of  my  blessed  departure,  to  my 
nephew,  Mr.  Joseph  Cowper." 

Plumer  for  the  lessor  of  the  plaintiff  (the  above-named 
Joseph  Cowper)  contended  that  under  the  devise  to  Mrs.  Marten 
an  estate  for  life  only  passed. 

Abbot,  for  the  defendant,  was  stopped  by  the  Court. 

ASHHUBST,  J. : 

There  can  be  no  doubt  of  the  testator's  intention  in  this  case :       [  4i3  ] 
if  the  intermediate  words  between  the  two  devises  be  omitted,  the 
will  runs  thus :  '^  I  give  and  bequeath  to  Mrs.  Marten  my  estate 
at  Braywick,  and  the  rest  I  give  to  my  nephew." 

BULLBR,  J. : 

The  word  estate  is  the  most  general  word  that  can  be  used.       [  4i4  ] 
For  so  far  from  its  being  necessary  to  add  words  of  inheritance 

*  JTofo.— This  case  is  retained  for  "^ot  o.  26,  s.  28)  renders  the  actual 
the  principle  of  oonstruotion  inyolved  decision  unimportant  in  regard  to  a 
b  the  judgment.    The  Wills  Act  (1      will  made  after  Ist  Jan.,  1838.— B.O. 

B  2 


Mabten. 
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1786.  in  order  to  make  it  pass  a  fee,  words  of  restraint  must  be  added 
Holdfast  v.  ^  order  to  carry  a  less  estate :  for  it  is  genua  generaUssimum. 
If  the  word  ''  estate  "  in  the  residuary  clause  carries  a  fee  to  the 
nephew,  it  must  also  have  the  same  effect  in  the  first  devise. 
The  intention  of  the  devisor  is  clear :  he  meant  to  give  his  whole 
estate  in  Braywick  to  Mrs.  Marten,  and  the  rest  to  his  nephew 
Cowper.  The  word  "estate"  was  much  commented  upon  by 
Holt,  Ch.  J.  in  the  Countess  of  Bridgwater's  case.* 

The  case  of  Chester  v.  Painter  is  likewise  an  authority  for  this 
determination.  There  it  appeared  that  the  testator  knew  how  to 
give  an  estate  in  fee,  for  he  gave  an  estate  to  his  son  and  his 
heirs :  but  where  he  wished  to  give  only  an  estate  for  life,  he 
omitted  the  word  "  heirs."  Now  apply  that  to  the  present  case : 
in  another  part  of  this  will  (which  does  not  form  a  part  of  this 
case)  the  testator  gave  an  estate  for  life  in  express  words ;  which 
shews  that  if  he  had  intended  to  have  given  only  an  estate  for 
life  to  Mrs.  Marten,  he  would  have  added  the  same  words  in  the 
devise  to  her. 


1786.  STOCKS    V.    BOOTH. 

^^^^'  (1  T.  E.  428-432.) 

PoBseasion  for  aboye  60  years  of  a  pew  in  a  churcli  is  not  a  sufficient 
title  to  maintain  an  action  upon  the  case  for  disturbance  in  the  enjoy- 
ment of  it;  but  the  plaintiff  must  prove  a  prescriptive  right,  or  a 
faculty,  and  should  claim  it  in  his  declaration  as  appurtenant  to  a 
messuage  in  the  parish.    A  faculty  to  a  man  and  his  heirs  is  bad.t 

Case  for  disturbing  the  plaintiff  in  his  pew.  The  declaration 
stated  that  the  plaintiff  had  a  right  to  this  pew,  without  laying  it 
to  be  appurtenant  to  a  messuage  in  the  parish. 

At  the  trial  of  this  cause  before  BuUer,  J.,  at  the  last  Tork 
assizes,  the  plaintiff  did  not  allege  any  faculty  from  the  bishop, 
or  shew  any  enjoyment  in  respect  of  any  house,  but  offered 
evidence  of  possession  for  above  sixty  years,  deducing  a  title 
from  one  Ghappel,  to  whom  the  minister  and  the  churchwardens 
in  the  year  1718  gave  their  consent  in  writing  to  build  the  pew 
in  question. 

*  6  Mod.  106 ;  Salk.  256.         t  On$p  v.  Mariin  (1876),  2  P.  D.  16. 
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The  learned  judge,  being  of  opinion  that  this  did  not  entitle 
the  plaintiff  to  recover,  directed  a  nonsuit ;  which 

Bolton,  Serjeant,  moved  on  a  former  day  to  set  aside  on 
three  grounds ;  1st.  That  no  faculty  was  necessary.  2dly.  That 
if  necessary,  a  faculty  might  be  presumed  after  such  a  length  of 
possession.  8dly.  That  mere  possession  was  sufficient  to  main- 
tain the  action  against  a  wrong-doer. 

Chumbre  now  shewed  cause,  and  contended  that  no  title  to 
a  pew  can  be  derived  but  by  prescription,  or  by  a  faculty. 

There  is  no  pretence  for  the  first ;  for  it  was  stated  by  the 
plaintiff's  counsel  at  the  trial  that  the  pew  was  built  in  1718. 
Neither  is  any  title  claimed  under  a  faculty.  A  faculty  is  only 
to  the  first  grantee,  and  cannot  be  transferred  by  him.  A  faculty 
to  a  man  and  his  heirs  ^  is  not  good  in  point  of  law.  This 
doctrine  is  recognised  in  the  case  of  Langley  v.  Chute. \ 

Wood,  in  support  of  the  rule : 

1st.  No  faculty  was  necessary.  In  Bum's  Ecclesiastical  Lawt 
it  is  said,  ''  if  the  incumbent,  churchwardens,  and  parishioners, 
agree  that  more  pews  are  necessary,  it  doth  not  seem  that  there 
is  any  necessity  for  the  ordinary's  interposition."  Therefore  the 
plaintiff  has  made  out  a  sufficient  title  under  the  consent  of  the 
minister  and  churchwardens  in  1718  to  build  this  pew. 

2dly.  But  a  faculty,  if  necessary,  may  be  presumed,  the 
plaintiff  and  his  ancestors  having  had  actual  possession  above 
sixty  years.  In  Rogers  v.  Brooks  §  possession  for  thirty-six  years 
was  held  to  be  evidence  of  a  prescriptive  right,  though  there  was 
no  evidence  of  a  faculty  from  the  bishop,  and  though  the  church 
itself  had  been  rebuilt  within  forty  years. 

8dly.  There  might  probably  be  a  doubt  whether  the  plaintiff 
had  a  right  as  against  the  minister  or  the  ordinary.  But  the 
defendant  was  a  wrong-doer ;  and  in  Kenrick  v.  Taylor\\  it  was 
held  that  bare  possession  was  sufficient  against  a  wrong-doer ; 
and  that  the  plaintiff  need  not  shew  repairs  in  an  action  against 
him,  which  would  have  been  necessary  in  an  action  against  the 


1786. 

Stocks  v. 
Booth. 


*  Poph.  140. 

t  Sir  T.  Baymond,  246. 

X  1  Bom,  331. 


§  M.  24  a.  in.,  B.  E. ;  1  T.  E. 
431,  note. 
II  1  Wils.  326. 
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]J^        ordinary,  (which  distinction  was  taken  in  1  Lev.  71,  and  8  Lev. 

Stocks  v.     73)  and  the  Court  there  said  '^  that  it  was  a  rule  of  law,  that  one 

in  possession  need  not  shew  any  title  or  consideration  for  such 

possession  against  a  wrong-doer."    The  same  doctrine  is  laid 

down  in  Gibs.  Cod.  197,  8. 

ASHHURST,  J. : 

[  430  ]  In  an  action  against  a  wrong-doer  it  is  not  necessary  to  set 

forth  so  strict  a  title  as  in  an  action  against  the  ordinary. 

But  a  bare  possession  can  never  give  a  right,  because  every 
parishioner  has  a  right  to  go  into  the  church.  And,  if  the 
plaintiff  will  not  take  the  trouble  of  applying  to  the  ordinary  for 
a  faculty,  or  to  the  minister  or  churchwardens  to  allot  him  a 
seat,  he  cannot  maintain  this  action,  though  against  a  wrong- 
doer ;  because  he  has  not  set  forth  that  the  pew  is  appurtenant 
to  a  messuage  in  the  parish.  If  bare  possession  were  allowed  to 
be  a  sufficient  title,  it  would  be  an  encouragement  to  commit  dis- 
orders in  the  church  ;  for  disputes  would  frequently  arise  respect- 
ing the  possession. 

BULLBR,  J. : 

r  430  ]  This  is  an  action  on  the  case,  and  not  an  action  of  trespass. 

Trespass  will  not  lie  for  entering  into  a  pew,  because  the  plaintiff 
has  not  the  exclusive  possession ;  the  possession  of  the  church 
being  in  the  parson.  The  word  ''  possession  *'  must  always  be 
understood  secundum  subjectam  materiam.  Therefore  in  an  action 
on  the  case  for  disturbing  the  plaintiff  in  his  pew,  for  which 
trespass  will  not  lie,  the  plaintiff  must  prove  a  right  either  by 
prescription,  or  by  a  faculty.  I  do  not  go  the  length  which  the 
defendant's  counsel  went,  in  saying  that  a  faculty  only  extends 
to  the  first  grantee ;  for  if  a  faculty  be  annexed  to  a  messuage, 
it  may  be  transferred  with  the  messuage  to  another  person. 
And  therefore  if  the  plaintiff  had  declared  for  disturbance  in  a 
pew  as  annexed  to  a  mesduage  in  the  parish,  such  a  right  would 
have  been  colourable,  and  against  a  wrong-doer  would  have  been 
sufficient.  A  pew  may  be  annexed  to  an  house  by  a  faculty,  as 
as  well  as  by  prescription,  for  the  latter  supposes  a  faculty.  I 
have  lately  seen  a  faculty  for  exchanging  seats  in  a  church : 
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after  stating  that  A.  in  right  of  a  particular  house  in  the  parish        1786. 

had  inunemorially  a  right  to  a  certain  pew  in  the  church,  the     stocks  v. 

ordinary  gave  his  consent  to  exchange  it  for  another ;  but  still 

each  was  annexed  to  the  house.    There  cannot  be  a  gift  of  a  pew 

to  a  man  without  a  faculty :  it  was  so  said  in  the  case  of  Rogers 

y.  Brooks,*  in  which  case  it  was  laid  as  appurtenant  to  an  ancient 

messuage.    It  was  also  said  in  the  case  in  Wilson  that  it  must 

be  laid  as  appurtenant  to  a  messuage.    But  there  never  existed 

a  case  before  the  present,  where  the  plaintiff  attempted  to  make 

out  a  title  to  a  pew,  without  laying  it  to  be  appurtenant  to  a 

messuage. 

A  faculty  of  a  pew  to  a  man  and  his  heirs  is  not  good ;  so  of  an 
aisle  in  the  church.  And  Dr.  Bum  saysf  ''  no  title  can  be  good 
either  upon  prescription  or  upon  any  new  grant  by  a  faculty 
from  the  ordinary  to  a  man  and  his  heirs ;  but  the  aisle  must 
always  be  supposed  to  be  held  in  respect  of  the  house,  and  will 
always  go  with  the  house  to  him  that  inhabits  it."  12  Go.  106 ; 
2  Keb.  92 ;  2  Bulstr.  150 ;  1  Sid.  88. 

Therefore  I  am  of  opinion  that  this  nonsuit  was  right. 

Rule  discharged. 


SMITH   V.  MAPLEBACK.  irse. 

(1  T.  R  441—446.)  JV^^«. 

Where  by  agreement  between  a  lessor  and  the  assignee  of  the 
original  lessee,  the  lessor  is  to  haye  back  the  premises  and  pay  a 
particular  sum  oyer  and  above  the  rent  towards  the  goodwill  already 
paid  by  that  assignee,  this  agreement  operates  as  a  surrender  of  the 
whole  term ;  and  the  sum  in  the  agreement  is  oonsidered  as  a  sum  to 
be  paid  annually  in  gross  and  not  as  rent. 

Tms  was  an  action  of  replevin,  and  the  question  was  whether 
the  defendant  had  the  right  to  distrain. 

The  facts  were  as  follows : 

The  plaintiff,  William  Smith,  being  possessed  of  the  premises 
for  a  long  term  of  years,  by  indenture  of  lease  dated  the  25th 
March,  1788,  demised  unto  Robert  Swin  all  that  messuage  or 

*  Rogers  t.  Brocks  and  wife.    M.  \  2  Bum's  Ecc.  Tiaw.  316. 

24  G.  in,  B.  B. ;  1  T.  B.  431  note. 
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1786.        tenement,  &c.  (the  premises  mentioned  in  the  pleadings)  from  the 

Smith  r.     day  of  the  date  of  the  said  indenture  for  the  term  of  eight  years, 

Mapleback.  ^^  ^jjg  yearly  rent  of  81i.  10«.  payable  quarterly  on  the  four  usual 

quarter  days.    Robert  Swin  entered  and  took  possession  of  the 

premises  under  the  said  lease.    By  indenture  dated  12th  of  April, 

1785,  Robert  Swin  in  consideration  of  1452.  18«.  assigned  the 
premises  to  William  Swin  for  the  remainder  of  the  term  ;  who, 
afterwards  by  indenture  dated  6th  July,  1785,  assigned  over  to 
the  said  William  Marmaduke  Sellon.  Sellon  entered  and  took 
possession  under  that  assignment.  The  plaintiff,  William  Smith, 
afterwards  applied  to  Sellon  to  take  the  said  premises ;  and  the 
following  agreement  was  entered  into  between  William  Sellon 
and  Ann  Smith,  as  agent  for  her  husband  the  plaintiff.  '^  Agree- 
ment between  Mr.  Smith  and  Mr.  Sellon  for  '  The  Three  Jolly 
Sailors '  at  Rotherhithe :  Mr.  Smith  to  have  the  house  on  the 
terms  as  mentioned  in  the  lease,  and  to  pay  82.  10«.  over  and 
above  the  rent  annually,  towards  the  good- will,  already  paid  by 
Mr.  Sellon." 

The  plaintiff  Smith  took  possession  of  the  premises  under  the 
said  agreement ;  and  the  premises  described  as ''  The  Three  Jolly 
Sailors  "  in  the  agreement  are  the  same  premises  demised  by  the 
lease  of  the  25th  March,  1788,  of  which  the  plaintiff,  William 
Smith,  at  the  time  of  the  agreement  aforesaid  had  the  reversion. 
The  defendant  ad  bailiff  of  William  Sellon  on  the  14th  of  January, 

1786,  took  the  distress  for  one  quarter's  rent. 

After  argument,  in  which  the  Court  stopped  the  counsel  for 
the  plaintiff  in  his  reply,  judgment  was  given  as  follows : 

ASHHURST,   J. : 

[445]  It  is    not  necessary  to  determine  whether  this  agreement 

amounts  to  a  surrender  of  the  whole  interest,  or  is  to  be  con- 
sidered as  an  under-lease  only ;  though  if  it  were  necessary,  I 
should  say  it  was  intended  that  the  premises  should  be  assigned 
for  the  whole  term.  But  even  supposing  it  is  not  so,  and  that  it 
was  only  intended  to  be  a  demise  from  year  to  year,  we  must 
necessarily  give  judgment  for  the  plaintiff ;  because  first,  I  am  of 
opinion  that  the  61. 10«.  at  all  events  was  reserved  annually,  and 
not  by  way  of  rent ;  but  was  intended  to  be  a  payment  of  a  sum 


V. 

Maplxback. 


K,  B.  MICH.  TERM— 1  T.  B.  441-446.  249 

in  gross.    For  the  plaintiff  was  to  hold  on  the  terms  mentioned        1786. 
in  the  lease,  and  to  pay  8Z.  10«.  over  and  above  the  rent  annually     smith 
reserved  towards  the  good-will :  that  in  my  apprehension  does 
not  mean  a  sum  to  be  paid  as  a  rent,  but  a  sum  in  gross. 

But  even  if  it  were  reserved  as  rent,  yet  it  is  reserved  annually ; 
therefore  it  could  not  be  due  till  the  end  of  the  year,  and  the 
defendant  had  no  right  to  distrain  till  that  time.  Then  the  year 
not  being  at  an  end,  only  a  proportion  of  it  could  be  due. 

The  plaintiff  in  his  plea  in  bar  says  the  rent  was  not  in  arrear ; 
and  it  was  not  so ;  because  if  the  original  lessor  were  tenant  to 
the  lessee  under  this  agreement,  yet  as  having  an  interest  in  the 
premises,  Sellon  was  to  pay  rent  to  the  plaintiff.  The  conse- 
quence is,  that  the  plaintiff  has  a  rent  in  his  own  hands ;  that 
balances  the  rent  claimed ;  and  then  there  was  nothing  in  arrear. 

BULLEB,  J. : 

I  am  satisfied  that  this  was  intended  to  be  a  surrender  of  the  [  446  ] 
whole  term.  The  lease  came  into  the  hands  of  Sellon  by  assign- 
ment, and  Smith  wished  to  have  it  again.  And  there  is  no 
colour  to  say  that  Smith  only  wanted  it  for  a  particular  period 
of  the  term ;  for  when  the  agreement  says  he  shall  have  it  on  the 
terms  of  the  original  lease,  it  means  for  the  whole  term. 

Then  as  to  the  81.  10«.  that  is  the  consideration,  on  which  the 
surrender  is  made,  to  be  paid  towards  the  good- will.  Sellon  had 
paid  a  sum  of  money  in  gross  in  order  to  get  the  assignment  of 
the  lease.  Instead  of  taking  back  that  sum  which  he  had  paid, 
he  agreed  that  he  would  receive  it  back  again  by  annual  pay- 
ments. As  it  is  not  expressed  on  the  face  of  the  agreement  from 
what  time  the  payment  of  the  8Z.  10«.  was  to  commence,  it  must 
be  taken  to  mean  from  the  time  when  the  agreement  was  made. 
Supposing  it  paid  in  the  middle  of  a  quarter,  it  cannot  be  applied 
to  rent ;  because  it  was  to  be  paid  for  the  good-will  from  the  time 
of  the  agreement.  In  doubtful  cases  where  the  parties  express 
themselves  inaccurately,  the  Courts  will  expound  their  contracts 
according  to  their  intention.  And  it  is  a  maxim  in  law  so  to 
judge  of  contracts  as  to  prevent  a  multiplicity  of  actions ;  there- 
fore this  must  be  taken  to  be  a  surrender,  in  order  to  prevent  two 
actions  instead  of  one.    For  if  Sellon  were  to  recover  against 
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1786.  Smith,  the  latter  might  recover  upon  the  lease  against  the  former, 
Smith  r.  which  would  be  absurd.  And  it  is  on  that  ground,  that  the 
Courts  have  construed  express  words  of  covenant  into  a  release. 
As  supposing  the  obligee  of  a  bond  covenanted  that  he  would  not 
sue  on  it,  the  Courts  say  that  shall  operate  as  a  release ;  for  if  it 
operated  only  as  a  covenant,  it  would  produce  two  actions.  So 
here  it  being  clear  that  Smith  was  to  have  the  lease  back  again, 
it  operates  as  a  surrender ;  and  Sellon  cannot  recover  any  more 
than  the  81. 10«.  which  is  to  be  paid  annually  as  a  sum  in  gross ; 
and  therefore  he  is  entitled  to  an  action  of  assumpsit  to  recover 
that  sum. 


1786.  DENN,    ON  THE   SEVERAL   DEMISES  OF  ANN    GOODWIN, 

^::!l^^-  AND  GEOKGE  WEAGG,  and  ANN  his  Wife,  v. 

SPKAT. 

(1  T.  R.  466—476.) 

A  custom  within  a  manor,  that  lands  ahaU  descend  to  the  elder  sister, 
where  there  is  neither  a  son  nor  a  daughter,  does  not  extend  to  an  eldest 
niece ;  but  the  lands  must  descend  according  to  the  rules  of  the  common 
law,  in  default  of  such  a  son,  daughter,  and  sister.  A  oustnmary  of  a 
manor,  appearing  to  be  of  great  antiquity,  and  delivered  down  with  the 
court-rolls  from  steward  to  steward,  although  not  signed  by  any  person, 
IS  good  evidence  to  prove  the  course  of  descent  within  the  manor. 

This  was  an  ejectment  for  copyhold  lands  lying  in  the  manor 
of  Bolsover,  in  the  county  of  Derby. 

Joseph  Stanley  was  seised  of  this  copyhold  estate,  and  died  in- 
testate, and  without  issue,  leaving  one  niece,  Ann  Wragg,  and 
the  representatives  of  two  other  nieces,  who  died  before  him, 
namely,  Ann  Goodwin  (lessor  of  the  plaintiff),  only  child  of  Mary 
his  second  niece,  and  the  defendant  Joseph  Spray,  the  eldest  son 
of  Elizabeth  his  eldest  niece;  which  three  nieces  were  the 
daughters  and  only  children  of  Thomas  Stanley,  who  was  the 
eldest  brother  of  the  said  Joseph  Stanley,  and  who  died  in  his 
life-time.  The  defendant  is  now  in  possession  of  the  whole 
estate,  and  claims  to  be  heir  according  to  the  custom  of  the 
manor. 


Sprat. 
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A  parchment  writing  was  produced  by  Mr.  John  Gladwin,  the  1786. 
steward  of  the  manor,  as  the  castnmary  of  the  manor.  Mr.  dbnk  v. 
Gladwin  had  been  steward  for  five  years ;  he  was  clerk  to  Mr. 
Dakin  his  immediate  predecessor,  who  became  steward  in  the 
year  1748,  and  had  the  possession  of  the  custnmary  all  that 
time,  and  had  received  it  from  Mr.  Robert  Wilmot  the  preceding 
steward. 

The  parchment  writing  bears  no  date,  and  purports  to  contain 
rules  of  succession  to  be  observed  in  the  manor :  and  amongst 
others : — 

Art.  5.  '^  Item,  omnes  terrse  et  tenementa  post  mortem  cujus- 
libet  tenentis  infra  dominicum  prsedictum  per  Bedellum  villsB 
debent  sesiri  et  remanere  in  manu  domini  cum  omnibus  proficuis 
de  se  provenientibus,  quousque  proximus  haeres  satisfaceret 
domino  regi  Bs.  4d.  pro  relevio  suo,  et  faceret  fidelitatem  in  plen& 
curia,  quia  nulla  tenementa  hujus  manerii  sunt  partibilia  nee 
inter  hseredes  masculos  nee  femellas." 

Art.  18.  '*  Item,  si  aliquis  tenens  hujus  manerii  obierit,  filius 
suus  primogenitus  et  legitime  procreatus  habeat  hereditamenta, 
et  dabit  domino  regi  6«.  4d.  pro  relevio  suo ;  et  si  contingat  alicui 
tenenti  quod  non  habeat  filium,  filia  sua  ante  nata  habeat  hsere- 
ditatem  suam,  absque  partitione,  prseter  dotem,  et  dabit  domino 
regi  58.  4d.  pro  relevio  suo,  sicut  filius  primogenitus  faceret." 

Various  entries  appeared  in  the  Court  books  of  the  admission 
of  an  eldest  daughter  and  heir. 

Four  entries  were  also  produced  and  not  disputed  of  the  ad- 
mission of  an  eldest  sister  as  heir ;  and  one  other  entry  of  the 
admission  of  a  sister  without  mentioning  whether  she  were  the 
eldest  or  an  only  sister. 

As  to  nieces,  there  being  no  instances,  the  defendant's  claim 
depends  entirely  on  the  before-mentioned  evidence. 

The  question  was  whether  the  lessors  of  the  plaintiff  are  en- 
titled to  recover? 

Clarke,  for  the  lessors  of  the  plaintiff,  after  observing  that, 
where  no  particular  custom  intervened^  copyhold  lands  must 
descend  according  to  the  course  of  the  common  law,  contended, 
1st,  That  as  there  was  no  instance  of  any  admission  of  an  eldest 
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1786.  niece,  it  would  be  incumbent  on  the  defendant  to  show  that 
Dbnn'«.  usage  was  not  necessary  to  prove  the  custom.  2ndly,  That  a 
Spray.       custom  cannot  be  extended  by  construction. 

As  to  the  first ;  Custom  is  founded  on  long  usage.  (Day.  82.) 
In  Co.  Lit.  110.  b.  it  is  said,  "  of  every  custom  there  are  two 
essential  parts,  namely,  time,  and  usage."  To  an  information 
on  the  5th  Eliz.  c.  4,  for  using  a  trade,  the  custom  of  London  was 
pleaded,  but  held  insufficient,  because  the  defendant  in  this  plea 
did  not  shew  that  it  was  used.  (2  Bulst.  187,  and  there  cited 
22  E.  IV.  fo.  41.)  Custom  must  be  proved  by  usage.  (Sty.  480.) 
Upon  a  return  of  a  writ  of  restitution  Gltn,  Chief  Justice,  said, 
"  Here  appears  no  such  custom  upon  the  return ;  for  the  return 
is,  that  for  such  offences  the  parties  have  used  to  be  removeable 
and  dischargeable,  which  is  merely  imaginary  and  a  thing  in 
Jierif  and  not  in  facto,  or  in  usage ;  for  you  have  not  shewn  that 
it  was  at  any  time  put  in  practice."  As  well  the  existence  of 
private  customs  must  be  shewn,  as  that  the  thing  in  dispute  is 
within  the  custom  alleged.  (1  Bl.  Com.  76.)  As  to  the  case  of 
Doe  dem.  Mason  v.  Mason  ;*  there  was  an  instance  of  admission 
to  prove  the  custom. 

2ndly,  Every  custom  which  departs  from  the  common  law 
must  be  construed  strictly,  t  Customs  are  not  to  be  enlarged 
beyond  the  usage.  (Fitz.  248.)  Where  lands  in  Borough 
English  descend  to  the  youngest  son,  and  he  dies  without  issue, 
they  shall  not  go  to  the  younger  brother ;  for  that  custom  doth 
not  hold  place  between  brothers.  (Cro.  Jac.  198.)  The  same 
strictness  holds  in  lands  in  gavelkind.  (Dyer  810.)  It  was 
held  in  4  Leon.  242,  that  a  custom,  that  elder  sisters  should 
take,  did  not  extend  to  eldest  aunts  or  nieces.  And  in  that  case 
it  was  said  by  Goes,  Chief  Justice,  "  That  there  are  two  pillars  of 
custom,  one  the  common  usage,  the  other  that  it  be  time  out  of 
mind.  And  therefore  upon  the  evidence  given  to  the  jury,  the 
Court  enforced  the  parties,  which  maintained  the  custom,  to 
shew  precedents  in  the  court-rolls,  to  prove  the  usage ;  and  he 
said,  that  without  such  proof,  and  that  it  had  been  put  in  use, 
although  it  had  been  deemed  and  reported  to  be  the  true  custom, 
yet  the  Court  could  not  give  credit  to  the  proof  by  witnesses." 
♦  3  WHb,  63.  t  Co.  Cop.  43. 
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The  custom,  which  is  to  alter  the  course  of  descent  by  the        1786. 
common  law,  can  only  operate  from  the  person  last  seised.    But      d^^^. 
Thomas,  the  brother  of  Joseph  the  person  last  seised,  was  never       8'^^. 
seised  himself.    And  therefore  the  defendant  can  only  claim 
under  a  niece  of  Joseph ;   and  to  nieces  the  custom  does  not 
extend. 

The  custumary  was  not  admissible  evidence. 

But  if  it  be  admissible  evidence,  it  can  have  little  weight.  A 
prescription  merely  in  the  negative  is  bad.  (2  Ro.  Abr.  270 ;  11 
E.  IV.  2.  b ;  18  E.  IV.  8.  b.  and  8  H.  VI.  4.  there  cited.)  There 
should  be  an  affirmative  mixed  with  it.  Therefore  the  fifth 
article,  which  is  only  in  the  negative,  is  bad.  But  the  18th 
article,  which  is  in  the  affirmative,  is  good ;  and  that  explains 
what  is  meant  before  by  "  heirs  male  and  female,"  and  confines 
it  to  "  eldest  sons  and  daughters." 

RomiUy  for  the  defendant : 

1st,  As  to  the  custumary.  The  6th  article,  ''  that  no  tene- 
ments of  this  manor  are  partible  either  between  heirs  male  or 
female,"  is  couched  in  terms  best  calculated  to  express  a  custom 
extending  to  all  co-heirs.  The  18th  article  says,  ''  if  a  tenant 
have  no  son,  his  eldest  daughters  should  have  his  inheritance 
without  partition,  except  dower."  And  the  instances  of  the 
admittance  of  the  eldest  co-heirs  stated  in  the  case  leave  no 
uncertainty ;  for  it  appears  from  them,  that  the  custom  is  that 
the  eldest  of  the  co-heirs  shall  succeed  to  the  whole  tenement. 
The  whole  should  be  taken  together  as  forming  one  general 
custom. 

But  if  there  be  any  doubt  on  the  custumary  itself,  the  admit- 
tances stated  in  the  case  entirely  remove  it.  The  custom  is 
either  confined  to  daughters,  or  it  extends  to  all  collateral  heirs : 
now  the  instances  of  sisters  shew  that  it  is  not  confined  to 
daughters;  therefore  it  must  extend  to  all  heirs.  It  is  to  be 
inferred  that  it  has  never  happened,  since  the  time  from  which 
the  court  rolls  are  extant,  that  any  tenant  has  died  leaving  any 
other  co-heirs  than  daughters  or  sisters :  to  require  therefore 
the  instance  of  an  eldest  niece  being  admitted  is  to  require  an 
impossibility. 
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1786.  But  if  the  Court  think  that  the  custumary  ought  to  be  wholly 

D^K  «.  disregarded,  it  appears  from  the  admittances  alone  that  the 
Sprat.  defendant  is  entitled  to  all  the  premises,  as  heir,  according  to  the 
custom.  It  it  admitted  that  the  custom  extends  to  an  eldest 
sister ;  now  an  eldest  niece  f aUs  within  a  custom  for  an  eldest 
sister  to  inherit.  The  cases  indeed  show  that  the  Court  will  not 
extend  to  collateral  heirs  a  custom  for  the  eldest  of  any  lineal  heirs 
to  inherit ;  but  there  is  no  authority  against  extending  to  lineal 
heirs  more  remote,  a  custom  for  the  eldest  lineal  heir  to  inherit ; 
or  against  extending  to  collateral  heirs  more  remote,  a  custom 
for  the  eldest  collateral  heir  to  inherit.  A  case  in  1  Bo.  Abr. 
624,  pi.  2,  seems  to  warrant  this  distinction.  It  is  not  to  be 
disputed  but  that  the  issue  of  the  persons  named  in  the  custom 
will  take  under  it ;  for  in  all  these  customs  the  jus  representa- 
tionis  takes  place  as  well  as  in  descents  by  the  common  law.  It 
has  been  so  held  in  gavelkind  tenure.  Clements  v.  Scudamore.* 
So  in  gavelkind,  a  custom  for  brothers  to  succeed  equally  to  the 
tenement  of  their  brother  extends  to  nephews  jure  representa- 
tionis  A  So  in  a  custom  like  the  present.  Godfrey  v.  BuUocLl 
So  in  the  case  of  Borough  English.    Clements  v.  Scvdamore. 

Clarke  in  reply : 
The  cases  cited  tend  to  support  the  argument  urged  for  the 
plaintiff ;  because  they  shew  that  a  custom  can  never  be  extended. 
For  in  the  cases  where  children  take  by  right  of  representation, 
they  take  by  common  law,  and  not  by  custom. 

The  custumary  is  merely  evidence  of  reputation,  which  cannot 
establish  a  custom,  because  there  is  no  instance  to  support  it. 
Therefore  the  usage  ought  to  have  been  shewn. 

Cvr.  adv.  vult. 

[  ^73  ]  And  on  this  day,  Ashhubst,  J.  delivered  the  opinion  of  the 

Court.    After  stating  the  facts : 

A  doubt  was  made,  whether  this  parchment  was  admissible 
evidence,  not  being  properly  a  court-roll:  But  we  think  the 
evidence  was  very  proper  to  be  received.    It  is  an  ancient  writing 

*  1  P.  WmB.  63.  t  1  Bo.  Abr.  623,  pi.  3. 

t  Som.  Gayelk.  7. 
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found  amongst  the  court-rolls,  and  delivered  down  from  steward        1786. 
to  steward.    It  is  stated  to  be  ex  assenm  omnium  tenentium.    It      dsnk  «« 
could  not  well  be  supposed  to  be  the  interest  of  any  of  the       Spray. 
tenants  to  fabricate  it ;  for  it  was  competent  to  any  of  them  by 
his  own  act  to  do  that  which  the  custom  is  made  to  do  for  him : 
BO  neither  could  the  lord  have  any  interest.     Therefore  it  is 
certainly  admissible  evidence. 

The  words  are,  that  the  next  heir  shall  satisfy  to  the  lord  6s. 
4d. ;  because  no  tenements  are  divisible,  either  between  heirs 
male  or  female. 

But  then  the  question  is,  who  is  this  customary  heir  ?  The 
18th  article  shews  who  shall  be  deemed  such  in  the  immediate 
course  of  lineal  descent.  And  to  shew  that  this  has  obtained  in 
practice,  the  court-roll  17th  June,  1784,  was  given  in  evidence, 
which  proves  the  admission  of  Ann  Williams  (formerly  Ann 
Palmer)  as  eldest  daughter  and  heir  of  John  Palmer.  Then  to 
shew  that  the  custom  does  not  stop  there,  but  that  it  extends 
to  collaterals,  the  court-roll  9th  June,  1646,  was  given  in 
evidence ;  by  which  it  appears  that  William  Springf eUow  died 
seised  of  a  tenement  held  of  the  manor,  and  that  Helena  (wife 
of  John  Pinns)  was  admitted  as  eldest  sister  and  heir  of  the 
said  William;  and  there  were  three  other  entries  to  the  like 
purpose. 

But  then,  as  Thomas  Stanley,  the  brother  of  Joseph,  (and  who 
would  have  been  his  heir  had  he  survived  him,)  died  in  the  life- 
time of  Joseph,  the  question  is,  to  whom  the  estate  shall  go  in 
right  of  representation  to  Thomas  ? 

Now  it  seems  to  be  a  first  principle  in  regard  to  copyholds, 
that  custom  is  of  the  very  essence  of  a  copyhold ;  and  if  the 
custom  be  silent,  the  common  law  must  regulate  the  course  of 
descent.  Ld.  Coke  says,  in  the  case  of  RatcUffe  v.  Chapman* 
*'  that  there  are  two  pillars  of  custom,  one  the  common  usage ; 
the  other,  that  it  be  time  out  of  mind ;"  and  therefore  he  says, 
**  upon  the  evidence  given  to  the  jury,  the  Court  enforced  the 
parties,  which  maintained  the  custom,  to  shew  precedents  in  the 
court-rolls,  to  prove  the  usage,  and  that  without  such  proof,  and 

*  4  Leon.  242. 


Spbat. 
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1786.  that  it  had  been  put  in  use,  (although  it  had  been  deemed  and 
DsKirv.  reputed  to  have  been  the  true  custom,)  yet  the  Court  could  not 
give  credit  to  the  proof  by  witnesses."  Now  here  there  is  no 
proof  at  all  in  the  court-rolls,  as  to  the  course  of  succession  in 
the  collateral  line,  further  than  the  case  of  a  sister.  And  it  is 
expressly  laid  down  by  the  Court  in  4  Leon.  242,  in  the  above 
case  of  Ratcliffe  v.  Chapman,  that  where  the  custom  is  that  the 
eldest  sister  shall  inherit,  yet  by  that  custom  the  eldest  aunt  or 
the  eldest  niece  shall  not  inherit  the  land.  That  this  is  the  law 
in  regard  to  collaterals  is  further  proved  by  the  case  in  1  Bol. 
Abr.  624,  pi.  2,  where  it  is  said,  that  if  the  custom  be  that  the 
youngest  son  shaU  inherit,  and  a  man  has  issue  two  sons  and 
dies,  and  the  land  descends  to  the  youngest  son,  who  dies  with- 
out issue,  the  eldest  son  of  the  eldest  brother  shall  have  the 
land ;  because  the  custom  does  not  hold  in  the  transversal  line, 
but  only  in  the  lineal  descent.  These  two  cases  therefore  seem 
in  point  in  favour  of  the  plaintiff. 

Another  argument  in  favour  of  the  plaintiff  seems  to  arise 
from  the  particular  penning  of  the  custom,  (as  it  appears  in  the 
18th  article,)  which  is  the  only  piece  of  evidence  prescribing  the 
rule  in  the  course  of  descents ;  and  that  says,  si  aliquis  tenens 
hujus  manerii  obierit,  his  eldest  son,  or  (if  no  son)  his  eldest 
daughter,  shall  inherit.  Now  the  defendant's  grandfather 
Thomas  (under  whom  he  derives  his  descent)  never  was  a  tenens 
manerii ;  and  therefore  the  custom,  as  to  the  course  of  descent, 
never  attached  upon  him.  For  these  reasons  we  are  of  opinion 
that  the  lessors  of  the  plaintiff  are  each  entitled  to  recover  an 
undivided  third  part  of  the  premises  in  question. 

Postea  to  be  delivered  to  the  plaintiff. 
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1786. 


SUTTON    V.   JOHNSTONE. 

JOHNSTONE    V.    SUTTON.  -^^Jll^^- 

(1  T.  R  493—550.) 

Opinion  of  Lord  Mansfield  and  Lord  LouoHBOROuaH  that  an  action 
does  not  lie  by  a  subordinate  officer  in  the  Naval  service  against  his 
superior  for  accusing,  arresting,  and  bringing  him  to  a  court-martial 
for  disobedience  to  orders. 

Decision  in  the  Exchequer  Chamber,  and  temhle  in  the  House  of  Lords, 
that  where  an  order  has  in  fact  been  disobeyed,  there  is  a  probable  cause 
for  the  accusation,  arrest,  and  court-martial,  although  by  the  sentence  of 
that  court  the  disobedience  wasfound  to  be,  in  the  circumstances,  excusable. 

This  action,  although  tried  in  the  first  instance  in  the  Court 
of  Exchequer,  is  reported  by  Dumford  and  East  (1  T.  B.  493), 
on  account,  as  well  of  its  historic  interest,  as  of  the  circumstance 
that  the  opinion  of  Lord  Mansfield  (in  which  Lord  Loughborouqh 
concurred)  forms  the  ground  of  the  reversal  of  the  decision  in  the 
Exchequer  Chamber. 

The  declaration  in  the  action  (by  the  first  count)  stated,  in 
efifect,  as  follows : — 

In  the  prosecution  of  the  war  against  France,  a  British 
squadron  was  sent  on  a  particular  service  under  the  command  of 
the  defendant  Johnstone.  The  squadron  sailed  on  that  service 
to  Port  Praya  Boad,  Santiago.  The  plaintiff  Sutton  was  a  cap- 
tain in  command  of  the  Ms,  one  of  the  ships  of  the  squadron. 
On  the  16th  of  April,  1781,  the  squadron  was  attacked  by  a 
French  squadron ;  and  after  the  action,  the  French  squadron 
sailed  away.  Johnstone,  as  commander  of  the  squadron,  there- 
upon ordered  the  commanders  of  the  English  ships,  to  slip  their 
cables  and  put  to  sea  after  the  French  squadron ;  and  subse- 
quently signalled  to  the  squadron  to  form  line  of  battle,  and  bear 
down  upon  the  enemy ;  which  they  did  about  sunset.  No  further 
engagement  however  took  place,  and  the  English  squadron  re- 
turned to  Port  Praya  Boad.  The  declaration  then  alleges  that 
the  plaintiff  Sutton  did  his  best,  having  regard  to  the  condition 
of  his  ship  (the  Isis)  to  obey,  and  did  not  wilfully  disobey,  the 
orders ;  and  that  he  did  not  wilfully  or  improperly  fall  out  of  his 
place  in  the  line.  It  is  however  to  be  inferred,  both  from  the 
facts  directly  set  forth  in  the  declaration,  and  from  the  finding  of 

R.R. — VOL.  I.  8 
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1786.  the  court-martial  stated  in  a  later  part  of  the  declaration,  that 
Sutton  v.  some  delay  took  place  in  consequence  of  the  condition  of  the  Isis 
before  her  cable  was  actually  sUpped,  and  that  further  time  was 
lost  in  clearing  the  wreck  of  the  foretop-mast.  So  that  the  Isis 
fell  behind,  and  did  not  at  once  take  up  her  station  in  the  line  of 
battle.  It  is,  however,  stated  that  she  was  in  her  place  when  the 
English  squadron  bore  down  upon  the  enemy  about  sunset. 

The  gist  of  the  charge  laid  in  the  declaration  was  that  the  de- 
fendant, weU-knowing  the  premises  (i.e.  that  the  plaintiff  did 
his  best,  having  regard  to  the  condition  of  the  ship,  and  that  he 
did  not  wilfully  or  improperly  disobey  orders,  or  fall  behind,  &c.), 
but  maliciously  contriving  to  hurt  the  plaintiff  in  his  good  name, 
and  reputation  as  a  captain  in  His  Majesty's  service,  and  to  de- 
prive him  of  his  rank  of  captain  and  commander  of  the  Isis,  and 
of  the  profits,  &c.,  falsely  and  maliciously  and  without  any  rea- 
sonable or  probable  cause,  charged  and  accused  the  plaintiff  with 
disobedience  of  orders  in  not  cutting  his  cables,  and  putting  to 
sea  after  the  enemy ;  and  for  falling  astern  after  he,  the  said 
Evelyn  had  joined  the  squadron ;  and  not  keeping  up  in  the  line 
of  battle ;  and  afterwards,  at  Fort  Fraya  Boad,  under  colour  and 
pretence  of  the  said  supposed  crimes,  falsely,  maliciously,  wrong- 
fully, and  injuriously,  and  without  any  reasonable  or  probable 
cause  put  the  plaintiff  under  arrest,  in  order  that  he,  the  plain- 
tiff, might  be  tried  by  a  court-martial  for  the  supposed  crimes ; 
and  also  wrongfuUy,  maliciously,  and  injuriously,  and  without 
any  reasonable  or  probable  cause,  under  colour  and  pretence  of 
the  said  supposed  crimes,  suspended  the  plaintiff  from  his  post  of 
captain  of  the  ship  Isis,  until  a  court-martial  should  be  held  for 
his  trial ;  and  maliciously,  and  without  any  reasonable  or  prob- 
able cause,  sent  him  under  arrest  to  the  East  Indies,  and  from 
thence  to  Great  Britain,  in  order  to  be  tried  by  a  court-martial ; 
and  maliciously,  and  without  any  reasonable  or  probable  cause, 
kept  him  under  such  arrest,  from  the  said  22nd  April,  1781,  un- 
til the  11th  December,  1788,  and  until  the  time  of  the  trial  and 
acquittal  next  mentioned.    It  was  further  charged  that  the  de- 
fendant maliciously,  and  without  probable  cause,  procured  the 
plaintiff  to  be  tried  by  a  court-martial  upon  a  charge  of  delaying 
he  public  service,  and  also  of  disobedience  of  orders,  &c. ;  at  which 
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said  trial,  the  oourt-martial,  having  heard  the  witnesses,  etc.,        1786. 

and  haying  maturely  and  deliberately  weighed  and  considered  the     button  v. 

whole,  was  of  opinion  that  it  appeared  to  them,  that  the  said   Johnstone. 

Sutton  (plaintifi)»  did  not  delay  or  discourage  the  public  service, 

on  which  he  was  ordered,  on  the  said  16th  April,  1781 ;    That, 

from  the  circumstances  proved  of  the  condition  the  Im  was  in, 

it  appeared  to  the  said  court-martial,  that  the  said  Sutton  was 

justifiable  in  not  immediately  cutting  or  slipping  the  cable  of  the 

Isis,  after  his  getting  on  board  her  on  that  day ;  and  that,  after 

the  wreck  of  the  foretop-mast  had  been  cleared,  the  said  Sutton 

did  his  utmost  to  regain  his  station  in  the  line  of  battle ;  and 

that  the  Im  was  in  her  station  about  sunset  of  that  day ;  the 

Court  did  therefore  adjudge  the  said  Sutton  to  be  honourably 

acquitted  of  the  whole  of  the  said  charge,  and  he  was  thereby 

honourably  acquitted  accordingly. 

Special  damage  was  laid  by  reason  of  loss  of  prize  money 
which  the  plaintiff  would  have  gained  if  he  had  not  been  sus- 
pended and  removed  in  the  manner  stated. 

There  was  a  separate  count  (the  third)  charging  that  it  was  the 
duty  of  the  defendant  to  have  held  a  court-martial  immediately 
at  Port  Praya  Boad,  where  there  was  a  competent  number  of 
officers  for  the  purpose ;  but  that  the  defendant  wrongfully  and 
maliciously  delayed  the  holding  of  the  court-martial  for  an  un- 
reasonable time;  whereby  the  plaintiff  had  suffered  special 
damage. 

The  defendant  pleaded  the  general  issue. 

This  cause  was  twice  tried  before  the  Chief  Baron  at  Guildhall, 
by  special  juries ;  on  the  former  of  which  the  jury  found  a  ver- 
dict for  the  plaintiff,  with  5,0002.  damages,  and  on  the  latter  they 
gave  6,000Z. 

Afterwards  a  motion  was  made  in  the  Court  of  Exchequer, 
in  arrest  of  judgment,  which,  after  a  very  elaborate  discussion, 
was  refused.  And,  in  the  absence  of  the  Chief  Baron,  who  was 
indisposed, 

Jmm15,1786. 

Eyre,  Baron,  delivered  the  unanimous  opinion  of  the  Court :         the  CoSrt  of 
In  this  case  of  Sutton  v.  Johnstone,  it  has  been  moved  to  arrest  ^*?^j^* 

0  2  ^         ^ 
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1786.        the  judgment,  upon  objections  taken  to  the  first  and  third  counts 

SuTTov  r.    ^  the  declaration. 

JoHHSTONE.  j^  jg  gjj  action  on  the  case  brought  by  the  plaintiff,  captain  of 
the  Isis  ship  of  war,  one  of  the  squadron  under  the  command  of 
the  defendant :  And  the  first  count  imputes  to  the  defendant 
the  having  maliciously,  and  without  probable  cause,  charged  the 
plaintiff  with  the  crimes  of  disobedience  of  orders,  and  the  delay 
of  the  public  service  in  which  the  squadron  was  engaged ;  and, 
upon  that  charge,  having  put  him  under  arrest,  suspended  him 
from  his  command,  sent  him  under  arrest  to  the  East  Indies,  and 
from  thence  to  Great  Britain,  in  order  to  be  tried  ;  and  having 
maliciously,  and  without  probable  cause,  kept  him  under  arrest 
till  his  trial;  and  having  maliciously,  and  without  probable 
cause,  procured  him  to  be  tried  by  a  court-martial,  upon  a  false, 
malicious,  and  injurious  charge. 

This  being  the  ground  of  the  action,  expressed  in  the  first 
count  of  the  declaration,  it  is  objected,  in  arrest  of  judgment, 
that  no  action  for  a  malicious  prosecution  will  lie  for  a  subor- 
dinate officer  against  the  conmiander  of  a  squadron  for  improper 
conduct  while  under  his  command ;  or,  as  put  by  one  of  the 
counsel,  no  action  lies  for  a  subordinate  officer  against  his  superior 
officer,  for  an  act  done  in  the  course  of  discipline,  and  under 
powers  incident  to  his  situation. 

These  propositions  have  been  supported  by  arguments  drawn 
from  the  analogy  the  case  is  supposed  to  bear  to  the  case  of 
judges,  jurors,  and  the  Attorney-General  in  respect  of  his  power 
to  file  informations  ex  officio,  and  from  general  principles  of  pub- 
lic policy  and  convenience;  and  they  have  been  rested  upon 
those  grounds,  there  being  no  adjudged  case  or  other  authority 
in  our  law,  that  can  be  made  to  bear  upon  the  point,  so  as  to  give 
it  any  support :  On  the  contrary,  it  was  necessary  to  press  into 
the  service  distinctions  and  refinements,  in  order  to  take  the  case 
out  of  the  class  of  adjudged  cases  bearing  very  strongly  the 
other  way.  The  cases  I  allude  to  are  those  of  Wall  and  M'Na- 
mara*  and  Fabrigas  and  Mosiyn ;  f  which  being  cases  in  which 
one  species  of  action  is  supported  against  military  men  in  com- 

*  Sittings  after  Michaelmas,  1783,       Vide  post,  285. 
at  Westminster,  cor.  Lord  Mansfield.         f  Cowp.  161. 
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mandy  in  one  instance  by  a  subordinate  officer,  in  the  other  by  a        1786. 
person  subject  to  the  powers  incident  to  the  situation  of  those    button  r. 
military  men  in  command,  for  acts  done  by  colour  of  their   Jo"**''^^*- 
authority,  or,  in  the  language  of  one  of  the  propositions,  under 
the  powers  incident  to  their  situation,  it  does  not  readily  occur, 
why  another  species  of  action,  differing  from  those  in  form 
rather  than  in  substance,  should  not  also  be  sustained.    These 
cases  certainly  cut  up  all  argument  drawn  from  public  policy  and 
convenience;    because  public  policy  and  convenience,  if  they 
operate  at  all,  must  operate  with  strength  sufficient  to  bar  one 
species  of  action  as  much  as  another. 

The  Court  never  had  a  difficulty  upon  this  part  of  the  case. 
The  principle  of  the  action,  which  is  pretty  clearly  ascertained 
in  the  two  cases  of  Saville  v.  Roberts,*  and  Joties  v.  Otvynn,\ 
is  general  and  universal.  In  the  cases  alluded  to  of  judges  and 
jurors,  it  cannot  apply,  because  the  law  gives  faith  and  credence 
to  what  they  do ;  and  therefore  there  must  always,  in  what  they 
do,  be  cause  for  it ;  and  there  never  can  be  any  malice  in  what 
they  do.  The  presumption  of  law,  that  judges  and  jurors  do 
nothing  causelessly  and  maliciously,  does  not  derogate  from  the 
universality  of  the  principle,  ''  that  where  it  can  be  shewn  that 
one  man  has  causelessly  and  maliciously  accused  another  of  a 
crime,  or  has  otherwise  vexed  him  by  causelessly  and  maliciously 
exercising  upon  him,  to  his  damage,  powers  incident  to  his 
situation  of  superior,  the  injured  party  is  entitled  to  redress  by 
this  species  of  action."  The  commander-in-chief  of  a  squadron 
of  ships  of  war  is  in  the  condition  of  every  other  subject  of  this 
country,  who,  being  put  in  authority,  has  responsibility  annexed 
to  his  situation. 

The  propositions,  which  attempt  to  establish  a  distinction  for 
him,  are  dangerously  loose  and  indefinite.  It  is  said,  subordi- 
nate officers  may  be  brought  to  a  court-martial  for  improper 
conduct,  and  that  no  action  lies  for  anything  done  in  a  course 
of  discipline,  or  under  powers  incident  to  situation.  If,  by  im- 
proper conduct,  be  meant  a  breach  of  the  articles  for  the  govern- 
ment of  the  navy ;  if,  by  a  course  of  discipline,  be  meant  exacting 

*  Gilb.  Bep.  185.  f  10  Mod.  148. 
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1786.  that  which  the  discipline  of  the  navy  requires ;  if,  by  what  is 
JSUTTON  V.  done  under  powers,  be  meant  that  which  is  warranted  to  be  done 
under  those  powers ;  it  will  be  agreed  simply,  for  doing  any  of 
those  acts  no  action  will  lie ;  for  those  are  lawful  acts  in  them- 
selves, and  there  is  nothing  added  to  make  them  unlawful  in  the 
particular  case.  But  in  respect  of  the  first  branch  of  this  pro- 
position, if  it  be  meant  that  a  commander-in-chief  has  a  privilege 
to  bring  a  subordinate  officer  to  a  court-martial  for  an  offence 
which  he  knows  him  to  be  innocent,  of,  under  colour  of  his  power, 
or  of  the  duty  of  his  situation  to  bring  forward  inquiries  into  the 
conduct  of  his  officers,  the  proposition  is  too  monstrous  to  be 
debated. 

Under  the  second  branch  of  it,  it  may  not  be  fit,  in  point  of 
discipline,  that  a  subordinate  officer  should  dispute  the  com- 
mands of  his  superior,  if  he  were  ordered  to  go  to  the  mast-head: 
but  if  the  superior  were  to  order  him  thither,  knowing  that,  from 
some  bodily  infirmity,  it  was  impossible  he  should  execute  the 
order,  and  that  he  must  infallibly  break  his  neck  in  the  attempt, 
and  it  were  so  to  happen,  the  discipline  of  the  navy  would  not 
protect  that  superior  from  being  guilty  of  the  crime  of  murder. 
And  one  may  observe  in  general,  in  respect  of  what  is  done  under 
powers  incident  to  situations,  that  there  is  a  wide  difference  be- 
tween indulging  to  situation  a  latitude  touching  the  extent  of 
power,  and  touching  the  abuse  of  it.  Cases  may  be  put  of  situa- 
tions so  critical  that  the  power  ought  to  be  unbounded  :  but  it 
is  impossible  to  state  a  case  where  it  is  necessary  that  it  should 
be  abused ;  and  it  is  the  felicity  of  those  who  Uve  under  a  free 
constitution  of  government,  that  it  is  equally  impossible  to  state 
a  case  where  it  can  be  abused  with  impunity.  The  counsel  for 
the  defendant  were  disposed  to  agree  to  this  general  doctrine, 
provided  that  the  question  was  not  to  be  discussed  in  an  action  at 
law,  which  unavoidably  brings  the  inquiry  into  a  matter  of  fact 
before  a  jury.  We  enter  into  all  the  difficulties  in  the  situation 
of  an  officer,  whose  honour  and  fortune  may  come  to  be  so  staked. 
In  this  particular  case  they  have  had  their  weight  with  us ;  the 
decision  has  not  been  a  hasty  one ;  but  considerations  of  this 
nature  cannot  exclude  the  estabUshed  jurisdiction  of  the 
country :  on  the  contrary  those  jurisdictions  must  be  presumed 
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to  be  equal  to  their  functions ;  it  must  be  presumed  that  they        1786. 
will  do  their  duty  honestly ;  if  they  do,  no  man  can  have  much    saTroN  «. 
to  fear.    To  situations  which  require  indulgence,  they  will  shew   •'^^™'"^" 
it ;  but,  be  the  risk  more  or  less,  all  men  hold  their  situations  in 
this  country  upon  the  terms  of  submitting  to  have  their  conduct 
examined  and  measured  by  that  standard  which  the  law  has  es- 
tablished.   Men  of  honour  will  do  their  duty  and  will  abide  the 
consequences. 

We  decide  against  this  first  objection,  upon  the  mere  abstract 
state  of  it,  without  referring  to  the  particular  case  made  upon  this 
record ;  which  is  certainly  the  most  advantageous  way  of  consider- 
ing it  for  the  defendant ;  for  undoubtedly  upon  this  record,  which 
must  now  be  taken  to  be  proved,  there  is  a  strong  case  stated  of 
hardship,  if  not  of  wrong,  injustice,  and  violence.  Before  I  leave 
this  head  of  objection,  I  will  observe  upon  an  order  of  the  justices 
of  gaol  delivery,  which  is  printed  at  the  end  of  Kelynge's  Re- 
ports, from  whence  it  was  inferred  that  the  Court  have  thought 
themselves  at  liberty  to  control  this  species  of  action ;  but  the 
nature  of  that  control,  which  was  the  withholding  of  the  evidence, 
rather  proves  that  the  action  itself  was  thought  to  be  beyond  the 
reach  of  any  control ;  in  truth,  it  seems  to  be  nothing  more  than 
substituting  a  particular  licence  to  give  copies  upon  motion,  to 
the  general  licence  which  the  officer  of  the  Court  had  been  per- 
mitted to  assume ;  both  founded  upon  the  absolute  power  of  the 
Court  over  the  records  of  their  proceedings  for  felony,  while  they 
remained  in  their  custody.  The  object  of  this  order,  and  of 
many  of  the  expressions  we  meet  with  in  our  books,  tending  to 
discourage  this  species  of  action,  could  not  be  to  protect  any  par- 
ticular class  of  cases  from  being  made  the  subject  of  the  action ; 
but  were  to  prevent  a  frivolous  and  vexatious  action  of  this  species 
being  brought  in  any  case. 

The  next  objection  taken  to  this  count  was,  that,  this  being  an 
action  founded  on  the  want  of  probable  cause  for  making  the 
charge,  the  action  fails ;  because  upon  the  face  of  the  record, 
and  upon  the  plaintiffs  own  shewing,  there  was  probable  cause. 
It  is  upon  the  face  of  the  sentence  of  the  court-martial  that  the 
probable  cause  is  said  to  appear ;  part  of  the  charge  being  for 
disobedience  of  orders,  in  not  slipping  the  cable  of  the  Isis,  im- 
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1786.  mediately  after  the  plaintiff  got  on  board  :' the  language  of  the 
Sutton  v.  sentence  is,  that,  from  the  circumstances  proved  of  the  condition 
JoHNBTONB.  ^.j^^  j^^^  ^^^  ^^  -j  appeared  to  the  court-martial  that  the  plaintiff 
was  justifiable  in  not  immediately  cutting  or  slipping  the  cable 
after  his  getting  on  board  ;  from  whence  it  was  collected,  that  it 
appears  that  the  plaintiff  did  disobey  the  orders  of  the  defendant, 
and  that  he  was  driven  to  justify  himself  by  circumstances,  and 
that  his  acquittal  proceeded,  not  upon  the  ground  of  his  not 
having  disobeyed,  but  on  the  ground  of  his  justification. 

Upon  this  part  of  the  case  there  has  been  some  hesitation 
amongst  us.  A  case  not  cited  in  the  argument  at  the  bar,  as 
I  recollect,  but  which  occurred  to  us  in  the  searches  that  have 
been  made,  gave  considerable  countenance  to  the  objection.  The 
case  I  refer  to  is  that  of  Reynolds  v.  Kennedy,  reported  in  Wilson.* 
It  was  a  case  in  error  from  the  King's  Bench  in  Ireland :  an 
action  was  brought  for  maliciously,  and  without  probable  cause, 
prosecuting  for  condemnation  brandy  seized  as  forfeited;  the 
declaration  stated  that  the  brandy  was  condemned  by  the  sub- 
commissioners,  and  that  that  condemnation  was  most  rightfully 
reversed,  on  appeal  to  the  commissioners.  The  judgment  was 
arrested  in  the  Court  of  King's  Bench  in  Ireland,  and  that  judg- 
ment affirmed  here ;  and  it  was  said  by  Lord  Chief  Justice  Lee, 
"the  plaintiff  has,  by  his  own  declaration,  shewn  that  the 
prosecution  was  not  malicious,  because  the  sub-commissioners 
gave  judgment  for  the  defendant ;  and  therefore  we  cannot  infer 
any  malice  in  him."  Perhaps  it  would  have  been  more  correctly 
stated,  if  they  had  said,  and  therefore  we  will  infer  that  there 
was  probable  cause  for  prosecuting  that  brandy  to  condemnation. 
To  my  apprehension,  I  confess,  the  fact  of  the  orders  having 
been  disobeyed  seems  fairly  to  be  collected  from  the  sentence, 
which  takes  upon  itself  to  justify  the  not  obeying,  and  to  make 
that  the  ground  of  the  acquittal.  If  the  state  and  condition  of  a 
ship  be  such  that  an  order  given  cannot  be  obeyed,  the  not  obey- 
ing in  that  case  is  not  disobedience,  and  requires  no  justification ; 
but  there  ought  to  be  an  acquittal  upon  the  ground  of  the  charge 
of  disobedience  not  being  made  out.    But  if  a  subordinate  officer 

♦  1  Wilfl.  232. 
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having  received  an  order  which  might  be  obeyed,  does  not  obey,        178ft. 
becanse,  regard  being  had  to  the  state  and  condition  of  his  ship,    buttoit  «. 
he  is  of  opinion  that  such  an  order  ought  not  to  have  been   Johkstokb. 
issued  to  him,  in  this  case  the  not  obeying  is  disobedience,  in  my 
apprehension,  and  he  would  be  to  justify  himself  as  he  could. 

The  sentence  not  being  examinable  here,  I  am  relieved  from 
the  difficulty  of  comprehending  what  circumstances  can  amount 
to  a  justification  of  a  subordinate  officer,  in  disobeying  the  order 
of  his  superior.  We  are  bound  by  the  sentence  to  understand 
the  plaintiff  in  this  case  to  stand  justified.  But  the  question  is, 
whether  we  are  not  also  bound  to  conclude,  from  this  sentence, 
that  he  did  in  fact  disobey  ?  and  whether  that  be  not  probable 
cause  for  bringing  him  to  a  court-martial,  there  to  justify  himself 
for  that  disobedience  ?  Doubtless  a  court-martial  is  not  bound 
to  express  itself  in  strict  technical  language,  and  this  court- 
martial  may  have  used  in  this  case  the  word  justifiable  in  some 
sense  different  from  our  notion  of  justification  :  but  having 
acquitted  the  plaintiff  generally  of  the  charge  of  delaying  the 
public  service,  which  was  one  of  the  two  specific  charges  brought 
against  him,  and  having  made  this  special  acquittal  upon  the 
charge  of  disobedience  of  orders,  it  does  seem  as  if  they  meant 
to  say  that  he  did  not  delay  the  public  service,  but  that  he  did 
disobey  the  order,  and,  for  some  reason  satisfactory  to  them,  was 
justified  in  that  disobedience.  If  this  be  the  true  meaning  of  the 
sentence,  will  not  the  fact  of  disobedience  thus  estabUshed  be  a 
probable  cause  for  bringing  him  to  a  court-martial?  If  the 
defendant  is,  upon  this  declaration,  to  be  taken  to  be  ignorant, 
or  if  he  is  not  averred  to  be  cognizant,  of  all  the  circumstances 
which  constituted  the  justification,  I  should  in  that  case  hold 
most  clearly  that  it  would  be  probable  cause.  Beasonable 
suspicion  was  probable  cause  in  the  ancient  proceedings  in 
conspiracy :  There  is  more  than  suspicion  here,  the  carpus  delicti 
in  this  case  stands  confessed.  It  is  averred  against  the  defen- 
dant in  this  declaration  that  he  knew  the  ship  had  received 
damage,  that  he  knew  that  the  plaintiff  obeyed  his  orders  as  far 
as  the  state  and  condition  of  his  ship  would  permit ;  but  it  is  not 
averred  that  he  knew  the  circumstances  of  the  state  and  condition 
of  the  ship,  which  were  proved  to  the  court-martial,  upon  which 
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1786.  ihe  juBtification  is  built.  This  undoubtedly  is  rather  critical : 
suTTOK  «.  but  what  if  the  defendant  were  taken  to  be  cognizant  of  all  the 
JoHKSTOOT.  circumstances  of  the  state  and  condition  of  the  ship  proved  to 
the  court-martial ;  did  he  know  or  was  he  bound  to  know  that 
they  would  amount  to  a  justification  in  the  judgment  of  the 
court-martial  ?  In  our  law,  justification  is  a  conclusion  of  law, 
which  necessarily  results  from  a  given  state  of  facts ;  and  yet  I 
doubt,  whether  if  a  man  were  to  indict  one  for  murder,  who  had 
committed  homicide,  under  circumstances  within  the  knowledge 
of  the  prosecutor,  which  made  it  justifiable,  it  could  be  said  that 
there  was  no  probable  cause  for  preferring  that  indictment.  But 
I  am  not  sure  that  justification  in  the  law  martial  is  a  matter  of 
equal  certainty  in  its  nature,  so  as  to  impute  to  the  defendant  a 
knowledge  that  he  was  prosecuting  in  a  case,  where,  of  necessity, 
there  must  be  an  acquittal  upon  the  ground  of  justification,  the 
fact  of  the  charge  being  established.  These  are  questions  of 
moment  and  difficulty,  upon  which,  I  have  already  said,  we  have 
hesitated ;  and  we  shall  not  now  give  an  opinion  upon  them ; 
because,  upon  consideration,  we  are  of  opinion,  that  admitting, 
for  the  sake  of  the  argument,  that  probable  cause  did  appear 
upon  this  record  for  making  a  charge  of  disobedience  of  orders, 
it  cannot  operate  to  arrest  this  judgment. 

The  defendant  is  charged,  by  this  count  in  the  declaration, 
with  having  maliciously,  and  without  probable  cause,  brought 
the  plainti£f  to  a  court-martial  upon  one  entire  charge,  but  con- 
sisting of  two  distinct  articles  under  two  separate  articles  for  the 
government  of  the  navy  ;  the  first,  for  delaying  the  public 
service ;  the  second  for  disobedience  of  orders.  I  have  observed 
that  the  sentence  of  the  court-martial  acquits  him  generally  of 
the  first.  They  say  he  did  not  delay  the  service.  It  is  impos- 
sible therefore  to  find  in  the  sentence  probable  cause  for  this 
part  of  the  charge.  Then  it  will  stand  thus  ;  the  plaintiff 
charges  the  defendant  with  having  maliciously,  and  without 
probable  cause,  brought  the  plaintiff  to  a  court-martial  upon  one 
charge,  for  which  there  was  no  probable  cause,  and  upon  another 
charge,  for  which  there  was  probable  cause ;  the  declaration  is 
therefore  felo  de  se  with  respect  to  the  latter,  but  good  as  to  the 
former.    In  that  ease,  after  a  verdict,  the  jury  must  be  taken  to 
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have  given  damages  for  that  part  of  the  case  only  which  is  ^786. 
actionable.  This  is  familiar  in  the  case  of  the  action  for  words,  button  v. 
The  words  in  one  count  may  consist  of  several  distinct  para- 
graphs or  periods,  some  actionable,  some  not ;  it  is  no  objection, 
after  a  verdict,  that  some  of  the  words  given  in  evidence,  and 
charged  in  that  comit,  are  not  actionable ;  if  there  be  actionable 
words  to  which  the  damages  can  be  applied,  the  jury  are 
presumed  to  have  given  their  damages  for  the  words  which  are 
actionable.  It  is  enough  to  sustain  a  judgment  upon  this  count, 
that  a  cause  of  action  appears  in  it ;  that,  which  does  not 
amount  to  a  cause  of  action,  is  merely  surplusage. 

It  is  further  objected  to  this  count  that  the  assignment  of  the 
special  damage  is  ill  laid.  The  count  states,  that  the  plaintiff 
lost  a  large  sum  of  money,  viz.  20,000i.  which  he  would  have 
gained,  if  he  had  not  been  suspended  and  removed  from  his  rank 
and  post  of  captain  of  the  Isia,  from  prizes  taken  by  the  lata  and 
the  other  ships  of  the  squadron,  in  the  course  of  the  service,  and 
during  his  arrest  and  suspension.  It  is  objected  that  there  is  no 
averment  or  allegation  of  title  to  prize-money ;  that  it  does  not 
follow  from  the  fact  stated  that  the  prize-money  was  lost ;  that 
by  law  the  prize-money  was  not  lost,  and  that  the  jury  have 
therefore  found  damages  which  by  law  could  not  be  found.  We 
are  clearly  of  opinion  that  this  objection  must  be  over-ruled. 
The  damages  are  well  assigned  by  stating  that  the  loss  happened 
by  reason  of  the  wrong  complained  of;  the  rest  is  matter  of 
evidence ;  and  if  anything  which  can  now  be  suggested  would 
have  proved  the  loss  to  have  happened  by  that  means,  after 
verdict  we  must  suppose  that  proof  to  have  been  given.  The 
objection  therefore  resolves  itself  into  the  last  branch  of  it,  viz. 
that  the  jury  have  found  damages  which  could  not  possibly  arise 
in  the  case,  and  could  not  therefore,  by  law,  be  found.  To 
support  which  proposition,  it  has  been  argued  that  a  suspended 
captain  is  entitled  to  the  prize-money  for  captures  made  during 
the  time  of  his  suspension.  The  proclamation  must  be  the  rule 
by  which  this  point  is  to  be  decided.  By  the  proclamation,  the 
captain  of  a  King's  ship,  who  shall  be  actually  on  board  at  the 
taking  of  any  prize,  shall  have  a  certain  proportion.  Is  one  who 
had  been  suspended  and  removed  frotn  his  rank  and  post  of 
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1786.  captain,  and  was  in  that  state  of  suspension  when  the  prize  was 
Sutton  v.  taken,  the  captain  of  such  ship  actually  on  board  at  the  taking 
of  such  prize  ?  It  is  enough  to  state  the  question ;  it  answers 
itself.  Not  having  original  jurisdiction  in  matter  of  prize,  we 
cannot  decide  that  question  so  as  to  affect  the  right  of  prize- 
money  ;  but  we  are  obliged  to  decide  it  as  far  as  it  is  incidental 
matter  in  this  cause,  and  for  the  purpose  of  this  cause.  And 
premising  this,  we  hold,  in  this  case,  that  the  plaintiff,  by  reason 
of  his  suspension  and  removal,  did  lose  the  prize-money  which 
he  would  have  gained  from  prizes  taken  by  the  Isis  and  other 
ships  during  his  suspension,  and  consequently  that  this  is  well 
assigned  as  special  damage  in  this  action. 

It  is  objected  to  the  third  count  of  this  declaration,  the 
grievance  complained  of  in  which  is,  the  refusing  and  neglecting 
to  hold  a  court-martial  for  the  trial  of  the  plaintiff,  while  the 
squadron  was  under  the  defendant's  command,  and  then  keeping 
him  under  arrest  till  his  trial  in  Great  Britain,  that  this  is 
damnum  sine  injuria ;  that  the  law  has  fixed  no  time,  short  of  the 
term  of  three  years,  within  which  courts-martial  are  to  be  held  ; 
and  therefore  it  could  not  be  the  duty  of  the  commander  to  hold 
a  court-martial  at  any  time  within  that  period,  or  so  soon  as  he 
reasonably  and  conveniently  could  after  the  charge  exhibited, 
and  consequently  that  the  averments,  that  it  was  the  duty  of  the 
defendant  to  hold  such  court-martial ;  that  the  defendant  might 
reasonably  and  conveniently  have  held  a  court-martial ;  and  that 
he  wilfully,  wrongfully,  and  injuriously,  and  contrary  to  his 
duty,  omitted,  neglected,  and  refused,  to  hold  such  court-martial ; 
cannot  give  to  the  plaintiff  a  cause  of  action.  The  answer  to 
this  objection  is,  that  every  breach  of  a  public  duty,  working 
wrong  and  loss  to  another,  is  an  injury,  and  actionable ;  that  the 
three  years  are  only  a  limitation  of  time,  beyond  which  no  court- 
martial  shall  be  held  ;  consistent  with  which  it  may  be  the  duty 
of  those  who  have  power  to  hold  courts-martial  to  hold  them 
within  a  much  shorter  space.  It  is  a  familiar  qualification  of 
powers  of  various  kinds,  that  they  should  be  executed  within  a 
reasonable  time.  Suspension  and  arrest  being  incident  to  the 
power  of  holding  a  court-martial,  it  seems  an  essential  ingredient 
in  such  a  power,  and  absolutely  necessary  to  qualify  the  rigour 
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of  it,  that  it  should  be  executed  in  a  reasonable  time;  other- 
wise a  power  of  holding  a  court-martial  would  necessarily  involve 
in  it  a  power  to  imprison  for  three  years  previous  to  the  trial, 
which  could  not  be  borne.  The  usage  of  the  navy  might  have 
made  it  the  duty  of  the  commander-in-chief,  in  a  case  where  it 
did  not  speak  so  strongly  for  itself :  how  it  becomes  his  duty,  is 
to  be  shewn  in  evidence,  in  proof  of  the  averment  that  it  was  his 
duty,  and,  after  verdict,  finding  that  it  was  his  duty,  must  be 
taken  to  have  been  sufficiently  proved.  It  must  also  be  taken  to 
have  been  proved  that  there  was  no  impediment  in  the  way ;  and 
under  these  circumstances,  the  not  holding  a  court-martial,  and 
the  plaintiffs  having  sustained  loss  and  damage  thereby,  both 
which  circumstances  we  must  consider  as  proved,  constitute  a 
good  cause  of  action,  upon  which  judgment  may  be  now  given. 

The  Court  are  therefore  of  opinion,  that  the  rule  for  arresting 
this  judgment  is  to  be  discharged. 

Ride  discharged. 


1786. 

Sutton  v. 
Johnstons. 


In  Michaelmas  Term,  1786,  the  defendant  brought  a  Writ 
of  Error  in  the  Exchequer  Chamber. 

This  case  was  argued  on  the  2nd  of  February,  1786,  at 
Serjeants'  Inn,  before  Lord  Mansfield,  Chief  Justice  of  the  Court 
of  King's  Bench,  and  Lord  Loughborough,  Chief  Justice  of  the 
Court  of  Common  Pleas,  by  Dallas  for  the  plaintiff  in  error,  and 
Bower  for  the  defendant;  and  again  on  the  4th  of  November 
last,  at  the  same  place,  before  the  two  Chief  Justices,  by  Erskine 
for  the  defendant  in  error:  Scott  was  to  have  argued  for  the 
plaintiff  in  error,  but  the  Court  were  satisfied  upon  the  former 
argument. 

The  errors  specially  assigned  were,  in  their  order,  as  follows : — 
1st.  "  That  damages  have  been  assessed  against  the  plaintiff 
in  error,  generally,  for  all  and  each  of  the  offences  in  the 
declaration  mentioned,  whereas  it  appears  in  and  by  the  said 
declaration  and  record,  that  the  plaintiff  in  error  had  reasonable 
and  probable  cause  to  arrest,  suspect,  and  bring  the  defendant  in 
error  to  trial  before  a  court-martial." 


1786. 

Johnstone 
9.  Sutton, 
in  Error. 
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1786.  2nd.  "  That  the  Barons  of  the  Exchequer  have  decided  upon  a 

JOHN8TOI7E    question  not  cognizable  in  a  Court  of  law,  inasmuch  as  it  appears 

V.  Sutton,    ^y  ^he  record  that  the  offences  in  the  declaration  mentioned  are 
in  Error.         •' 

charged  to  have  been  committed  by  the  plaintiff  in  error,  as 
commander-in-chief  of  a  squadron  of  His  Majesty's  ships  of  war, 
in  the  due  course  of  discipline,  and  in  the  exercise  of  powers 
legally  incident  to  his  station  as  such  commander,  and  while  the 
defendant  in  error  was  serving  as  an  officer  in  the  said  squadron 
under  his  command." 

8rd.  ''  That  the  damages  have  been  assessed  for  the  loss  of 
prize-money,  whereas  no  such  loss  has  happened  by  reason  of 
the  premises  in  the  declaration  mentioned." 

4th.  ''  That  damages  have  been  assessed  for  a  delay  in  bring- 
ing the  defendant  in  error  to  a  court-martial,  whereas  by  the  law 
of  the  land,  an  action  will  not  lie  for  any  such  delay  as  is  charged 
in  the  declaration." 

6th.  (An  additional  error  assigned  in  argument)  "  That  it  is  not 
shewn  upon  the  record,  that  Johnstone  had  authority  to  assemble 
a  court-martial,  which  renders  the  charge  of  delaying  it  defective." 

Arguments  for  the  plaintiff  in  error  : 

The  counsel  for  the  plaintiff  in  error  dealt  first  with  the  second 
of  the  errors  assigned  as  above  stated. 
2nd  Error.  2nd  error. — This  error  applies  to  all  the  counts ;  the  relative 
situation  of  the  parties  being  stated  in  each.  But  there  being  a 
general  verdict,  and  the  damages  being  generally  assessed,  if  any 
one  of  the  several  counts  be  bad,  the  judgment  must  be  reversed. 

The  first  objection  arising  from  the  capacity  in  which  the 
plaintiff  in  error  appears  to  have  acted,  as  stated  on  the  record, 
and  that  capacity  being  of  a  public  nature,  and  having  certain 
duties  annexed  to  it  by  law,  the  Court  will  be  bound  to  consider 
the  precise  nature  of  that  capacity,  and  the  legal  duties 
consequent  thereto.  The  commander-in-chief  of  a  squadron  of 
ships  of  war  is  bound,  as  such,  to  superintend  and  regulate  the 
conduct  of  those  under  his  command,  to  arrest  and  bring  them 
to  trial  before  a  court-martial  for  all  offences  committed  against 
the  articles  for  the  government  of  the  navy,  or  the  custom  of  the 
same ;  and  if  he  omit  to  do  it,  where  there  is  cause,  he  is  him- 
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self  liable  to  be  punished  for  the  neglect.    He  is,  therefore,  in        ^786. 
this  respect,  different  from  any  private  accuser.    It  appears  on    Johnbtokb 
the  record  that  the  plaintiff  in  error  acted  in  this  capacity ;  nor    ^in^Srorf ' 
is  it  alleged  that  he  has  done  any  single  act  without  legal  powers, 
which  would  have  made  it  necessary  to  bring  a  different  action : 
but  it  is  charged  that  he  perverted  those  powers,  with  which 
by  law  he  was  invested  for  purposes  of  pubUc  utility  and  advan- 
tage, to  the   ends  of  malice   and  oppression;    and  that  the 
defendant  in  error  has  thereby  suffered  the  injury  of  which 
he  complains.    Notwithstanding  the  jury  have  found  a  verdict 
for  the  defendant  in  error;  and  that  the  averments  in  the 
declaration,  namely,  that  the  plaintiff   in  error  accused  the 
defendant  falsely  and  maliciously,  and  without  any  reasonable 
or  probable  cause,  must  now  be  taken  to  be  true,  and  that  the 
defendant  in  error  has  sustained  an  injury  to  the  extent  found 
by  the  verdict,  yet  in  point  of  law  the  judgment  cannot  be 
supported. 

An  action  cannot  be  maintained  against  the  commander-in- 
chief  of  a  squadron  of  ships  of  war  for  accusing,  arresting,  and 
bringing  to  trial  a  subordinate  officer,  he  having  by  law  an 
authority  so  to  do,  notwithstanding  that  the  perversion  of  his 
authority  is  made  the  ground  of  the  action,  as  in  the  present 
case ;  or,  in  other  words,  an  action  on  the  case  for  a  malicious 
prosecution  will  not  lie  at  the  suit  of  a  subordinate,  against  his 
commanding  officer,  for  an  act  done  in  the  course  of  discipline, 
and  under  the  powers  legally  incident  to  his  situation.  The 
maxim  of  law,  that  there  is  no  wrong  without  a  remedy,  is 
not  universally  true ;  and  a  great  variety  of  cases  exist  to  which 
it  does  not  apply ;  or,  at  least,  in  which  the  remedy  cannot  be  in 
the  shape  of  a  civil  action  to  recover  damages  for  the  injury 
sustained.  No  action  will  lie  against  a  judge  for  any  act  done  in 
his  judicial  capacity ;  nor  against  a  grand  juryman  for  presenting 
or  finding  a  bill  of  indictment ;  nor  against  a  petit  juryman  for 
his  verdict ;  though  the  act  done  should  be  charged  to  be  wrong- 
ful and  malicious.  This  doctrine,  and  the  reasons  of  it,  are  stated 
in  the  case  of  Floyd  v.  Barker  and  others,*  where  one  of  the 

•  12  Rep.  23,  24. 
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1786.  defendants  was  one  of  the  justices  of  the  grand  sessions  in  the 
joHKSTOKB  county  of  Anglesea ;  there  it  was  resolved  by  the  Lord  Chancellor, 
Vkto^^'  the  two  Chief  Justices,  the  Chief  Baron,  and  all  the  Court  of 
Star  Chamber,  "  that  when  a  grand  inquest  indicts  one  of  murder 
or  felony,  and  after  the  party  is  acquitted,  yet  no  conspiracy  lies 
for  him  who  is  acquitted  against  the  indictors,  for  this  that  they 
are  returned  by  the  sheriff,  by  process  of  law,  to  make  enquiry  of 
offences  upon  their  oath,  and  it  is  for  the  service  of  the  king  and 
commonwealth."  StowhaU  v.  Anaell  *  was  an  action  on  the  case 
against  a  juryman  for  maliciously  indicting  the  plaintiff  of 
barratry.  After  a  verdict  for  the  plaintiff,  on  a  motion  in  arrest 
of  judgment,  it  was  resolved  that  the  action  did  not  lie,  although 
it  was  laid  malitiose.  In  Hawkins  f  it  is  laid  down  '^  that  no  one 
is  liable  to  any  prosecution  whatever,  in  respect  of  any  verdict 
given  by  him  in  criminal  matters  either  upon  the  grand  or  petit 
jury ; "  and  he  states  the  reason  to  be,  ^*  that  they  may  not  be 
biassed  with  the  fear  of  being  harassed  with  vexatious  suits  for 
acting  according  to  their  consciences."  The  situation  of  a 
commander-in-chief  of  a  squadron  of  ships  of  war  is  analogous  to 
that  of  a  grand  juror,  in  those  respects  whereby  the  latter  is 
exempted  from  this  species  of  action.  All  the  arguments  of 
impolicy  and  inconvenience  apply  more  strongly.  He  is  a  public 
of&cer,  and  has  public  duties  to  discharge;  he  must  act  in 
arduous  and  difScult  times;  he  is  responsible  for  his  conduct 
while  in  command ;  and  he  is  invested  with  legal  authority  over 
those  serving  under  him,  for  public  purposes.  By  his  situation 
he  is  in  the  nature  of  a  public  prosecutor,  and  it  is  his  duty  to 
bring  offenders  to  trial,  either  on  the  information  of  others,  or 
from  his  own  knowledge  and  belief.  It  is  of  more  consequence 
that  a  commander-in-chief  should  have  no  such  bias  on  his  mind, 
than  that  a  grand  juror  should  have  none.  The  safety  of  the 
State  is  declared  by  the  Act,  establishing  articles  for  the  govern- 
ment of  the  navy,  to  depend  chiefly  on  the  discipline  of  the  navy. 
That  discipline  depends  principally  on  the  chief  person  in 
command.  The  safety  of  the  State  is  therefore  materially 
interested  in  his  conduct ;  and  he  should  be  consequently  secured 

♦  Comb.  11.  t  Hawk.  PI.  C.  191. 
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from  any  fear  of  doing  his  duty  from  any  possible  consequences.        1786. 
Arguments  of  impolicy  and  inconyenience  could  not  avail,  if  this    johvstonb 
were  a  decided  case :  but  it  is  the  first  action  of  the  kind ;  and    \^^j/ 
it  is  to  new  and  undecided  cases  that  the  maxim  peculiarly 
applies,  quod  inconveniens  est  non  licitum  est.  * 

But  there  are  other  arguments  of  impolicy  and  inconvenience 
against  this  action  in  the  case  of  a  commander-in-chief  for  an 
act  done  in  the  course  of  discipline,  namely,  that  every  action  of 
this  kind  must  necessarily  involve  an  inquiry  into  subjects,  which 
those  who  are  to  try  the  cause  cannot  reasonably  be  presumed  to 
understand.  A  jury  cannot  be  supposed  competent  to  the  trial 
of  a  question  of  naval  discipline.  The  law  has  recognised  this  in- 
competence, and  made  provisions  accordingly,  by  specially  con- 
stituting a  tribunal,  namely,  a  court-martial,  before  which 
offences  against  military  or  naval  law  are  to  be  tried.  Then,  if  a 
jury  be  incompetent  to  try  the  original  charge,  they  are  equally 
incompetent  to  try  a  civil  action,  in  which  the  sole  question  must 
be,  whether  that  charge  was  properly  made.  If  it  be  urged,  as 
it  was  on  the  motion  to  arrest  the  judgment,  that  this  doctrine 
places  every  subordinate  officer  out  of  the  protection  of  the  law, 
and  reduces  him  to  a  state  of  servile  dependence  on  his  superior 
officer,  in  favour  of  whom  it  establishes  a  despotic  and  un- 
controllable power :  the  answer  to  it  is,  that  the  statute  of  the 
22  Geo.  n.  c.  33,*  has  expressly  declared,  that  "  if  any  flag- 
officer,  &c.,  shall  be  convicted  before  a  court-martial,  of  acting  in 
a  scandalous,  infamous,  cruel,  oppressive,  and  fraudulent  manner, 
unbecoming  the  character  of  an  officer,  he  shall  be  dismissed 
His  Majesty's  service."  Every  officer,  therefore,  who  suffers 
by  the  false  and  malicious  accusation  of  his  commander,  may 
bring  >n*ni  before  a  court-martial  for  such  conduct,  and  procure 
his  dismission  from  the  service.  This  is  the  safeguard  of 
subordinate  officers  against  oppression.  But  it  may  be  said 
that  this  is  no  compensation  to  such  an  officer ;  but  that  the  law 
should  enable  him  to  recover  damages  proportionate  to  the 
injury.  In  this  respect,  however,  he  is  in  no  worse  situation 
than  other  subjects  of  this  country,  on  a  variety  of  occasions  of 
a  similar  nature.    It  is  perfectly  clear,  that  whatever  damage 

*  S.  33. 
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1786.  may  be  sustained  by  the  wrongful  and  malicious  act  of  a  judge, 
joHvsTOKB  or  grand  or  petit  juror,  acting  as  such,  the  party  injured  cannot 
^'iif  Krror^'  recover  a  pecuniary  compensation  for  the  wrong  sustained.  This 
is  the  first  action  of  this  sort,  notwithstanding  innumerable 
occasions  for  it  must  have  occurred.  There  are  many  instances 
in  which  courts-martial  have,  in  their  sentence,  expressly  de- 
clared the  charge  to  be  false  and  malicious.  There  are  many 
others  in  which  officers  have  been  dismissed  the  service  for 
infamous  behaviour  in  preferring  false  and  malicious  charges. 
Yet  an  action  of  this  nature  never  before  occurred.  The  argu- 
ment of  negative  usage  is  extremely  strong.  In  the  case  of 
Le  Caux  v.  Eden*  this  argument  was  admitted  to  have  great 
weight,  and  the  language  of  the  Court  in  giving  judgment  in  that 
case  appUes  with  pecuUar  force  to  the  present.  And  Buller,  J. 
there  said,  ''an  universal  silence  in  Westminster  Hall,  on  a 
subject  which  so  frequently  gives  occasion  for  litigation,  is  a 
strong  argument  to  prove  that  no  such  action  can  be  maintained." 
ift  Error.  But  if  the  Court  should  be  of  opinion,  that  no  distinction  can 

be  admitted  between  this  and  common  actions  for  a  malicious 
prosecution,  still  the  judgment  must  be  reversed  for  the  first 
error  assigned  as  above  mentioned. 

First,  it  is  to  be  observed  that,  even  in  common  cases,  this 
action  is  not  to  be  encouraged.  In  the  case  of  Saville  v.  Roberts,} 
Ld.  Ch.  J.  Holt  expressly  said,  "  though  this  action  will  lie,  yet 
it  ought  not  to  be  favoured,  but  managed  with  great  caution." 
The  same  doctrine  was  laid  down  by  Ld.  Ch.  J.  Lee,  in  the  case 
of  Reynolds  v.  Kennedy ,%  and  is  adopted  by  Blackstone.§  The 
principles  of  this  kind  of  action  are  in  some  measure  stated  in 
the  two  cases  of  SaviUe  v.  Robeiis,  and  Jones  v.  Gwinn,  \\  both 
which  were  actions  for  a  maUcious  prosecution.  In  the  former 
of  those,  Ld.  Holt  said,  ''If  the  indictment  be  found,  the 
defendant  in  such  action  will  not  be  bound  to  shew  a  probable 
cause,  but  the  plaintiff  will  be  constrained  to  shew  express  malice 
and  iniquity  in  the  prosecution."  And  in  the  latter,  Ld.  Ch,  J. 
Pabeeb  said,  "  The  true  grounds  of  these  sorts  of  actions  are  on 

♦  DougL  580.  §  3  Black,  Com,  126. 

t  1  Ld.  Raym.  374.  ||  Gilb.  Cas.  in  Law  and  Eq.  185. 
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the  plaintifTs  side,  his  innocencei  and  the  damages  sustamed  by  1786, 
him  through  a  false  accusation ;  on  the  defendant's  side,  that  Johnstone 
this  was  not  an  honest  prosecution  of  justice,  and  a  bare  mistake,  \^^^^/ 
but  it  was  done  in  downright  malice,  that  is,  wickedly,  and  with- 
out any  cause."  But  the  law,  as  now  settled,  does  not  exactly 
agree  with  either  of  these  cases.  It  is  not  necessary,  as  stated  by 
Ld.  Holt,  that  the  plaintiff  should  prove  express  malice,  for  it 
may  be  implied  from  a  causeless  prosecution ;  nor  is  it  true,  as 
stated  by  Ld.  Ch.  J.  Pabkeb,  that  the  term  '^  malice,"  imports  the 
want  of  probable  cause,  for  a  probable,  nay  even  a  just  charge, 
may  be  preferred  from  a  malicious  motive.  The  true  foundation 
of  the  action,  as  settled  at  this  day,  is  to  be  found  in  the  case  of 
Farmer  v.  Darling*  where  it  is  stated,  "  That  malice  either 
express  or  implied,  and  the  want  of  probable  cause,  must  both 
concur  to  support  this  action."  And  so  it  was  stated  by  Eybe, 
Baron,  on  a  motion  for  a  new  trial  in  this  cause.  The  terms  in 
the  declaration,  '^  maliciously,  and  without  reasonable  or  pro- 
bable cause,"  are  terms  of  legal  import  to  be  determined  by  the 
judge  who  tries  the  cause,  from  the  evidence  before  the  jury ;  or 
by  the  Court  from  what  is  stated  on  the  record.  There  can  be 
no  doubt  as  to  the  tiarm  ''  maliciously."  It  was  so  determined 
by  all  the  judges  in  the  case  of  the  King  v.  Oneby ;  t  and  in 
Jones  V.  Givinn,  Ld.  Ch.  J.  Pabkeb  said,  ''  malice  "  and  ''mali- 
ciously "  I  take  to  be  terms  of  law.  I  The  word  "  reasonably  "  is 
likewise  a  term  of  law  (2  Inst.  222,  Co.  Lit.  56,  7;  Metcglfv. 
HaU,  T.  22  G.  III.  B.  R.§).  The  term  "probable"  is  merely 
synonymous  with  "  reasonable ; "  and  what  is  probable  cause  is 
matter  of  law ;  or,  in  other  words,  the  probability  of  the  charge 
preferred  is  to  be  a  legal  inference  from  the  facts  given  in 
evidence  before  the  jury,  or  the  averments  on  the  record.  The 
case  of  Jmes  v.  Gwinn  proves  this  position.  For  there  Lord 
Chief  Justice  Pabkeb  argued,  that  malice  involved  the  want  of 
probable  cause,  and  therefore  it  was  not  necessary  expressly  to 
allege  it ;  and  he  stated  it  as  perfectly  clear,  that  "  malice  "  was 
a  term  of  law,  and  therefore  to  be  determined  by  the  judge  and 
not  the  jury.    Then  if  malice  be  a  term  of  law,  and  involve  the 

♦  4  Burr.  1971.  t  Gilb.  193. 

t  2  Lord  Baym,  1493.  5  Vide  TindalY.  Brown,  ante,  p.  171. 
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1786.  Want  of  probable  cause,  omne  majus  continet  in  se  mimis,  and  con- 
JouKSTONB  Bequently  '^  probable  cause  "  miist  be  matter  of  law.  In  Reynolds 
f  E^^'  V.  Kennedy*  which  was  a  writ  of  error  from  the  King's  Bench  in 
Ireland,  on  a  judgment  in  an  action  for  a  malicious  prosecution, 
the  judgment  was  reversed  because  a  foundation  for  the  prosecu- 
tion appeared  on  the  record ;  so  that  the  Court  took  upon  them 
to  judge  what  was  a  foundation,  or,  in  other  words,  a  probable 
cause.  In  "  Bull.  N.  P."  t  it  is  said,  that "  probable  cause  "  for  a 
prosecution  for  perjury,  is  "to  be  determined  by  the  judge,  and 
not  the  jury."  It  is  true  that  there  is  a  qu<ere  in  the  margin  ; 
but  that  doubt  must  now  be  at  an  end.  For  at  the  sittings  at 
Guildhall  after  Michaelmas  Term,  1785,  an  action  X  for  malici- 
ously and  without  any  reasonable  or  probable  cause  holding  the 
plaintiff  to  bail,  was  tried  before  Buller,  J.  who  stated  to  the  jury 
that  there  were  two  questions  to  be  determined :  1st.  Whether 
the  facts  in  evidence  were  true;  2dly.  Whether,  if  true,  they 
shewed  a  want  of  reasonable  or  probable  cause  :  and  the  learned 
Judge  added,  ''  what  is  reasonable  or  probable  cause  is  matter 
of  law ; "  and  he  then  gave  his  opinion  upon  the  case. 

The  present  record  contains  averments,  which,  in  point  of 
law,  constitute  a  reasonable  and  probable  cause ;  and  the  verdict 
of  the  jury,  which  is  the  foundation  of  the  present  judgment,  is 
a  finding  of  the  averments  on  the  record.  In  every  action  of  this 
sort,  the  plaintiff  must  shew  what  has  become  of  the  original 
prosecution,  either  that  it  was  deserted,  or  that,  having  been 
prosecuted,  he  was  acquitted.  In  the  present  case,  the  defendant 
in  error  was  acquitted :  but  that  of  itself  is  not  sufficient  to 
exclude  the  idea  of  reasonable  and  probable  cause.  In  Jones  v. 
Gwinn,  it  is  said,  that  ''  the  determination  must  be  such  as  does 
not  admit  a  reasonable  cause  for  the  prosecution ;  as  if  a  pardon 
be  pleaded,  which  admits,  in  some  sort,  guilt ;  however,  it  is 
quitting  the  vindication  of  innocence,  or  justification,  which  admits 
the  fact,  and  consequently  reasonable  cause  of  complaint."  § 
The  defendant  in  error  has  stated  in  his  declaration  the  sentence, 
by  which  he  was  acquitted,  whereby  it  appears  that  the  facts, 

♦  1  Wils.  232.  London. 

t  BuU.  N.  P.  14.  5  Gilb.  215. 

X  Candell   otherwise  Barhotidl  t« 
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with  which  he  was  charged,  were  found  to  be  true,  but  justified ;        1786, 
and  consequently  that  there  was  reasonable  cause  of  complaint.      Johnstons 

The  acquittal  was  founded  not  on  the  falsehood  of  the  fact  *'in  jj^r^' 
charged,  but  on  a  justification  resulting  from  a  combination  of 
circumstances.  This  falls  expressly  within  the  doctrine  stated  in 
Jones  V.  Gwinn,  namely,  '*  justification  which  admits  the  fact,  and 
consequently  reasonable  cause  of  complaint."  Taking  then  the 
acquittal  as  it  is,  it  constitutes  a  probable  cause. 

But  the  acquittal  is  in  itself  illegal ;  and  the  illegality  appears 
on  the  face  of  it.  The  court-martial  have  justified  disobedience 
to  a  lawful  command,  which  is  directly  repugnant  to  the  22nd 
article,  and  to  the  oath  which  they  took.  The  justification  is 
therefore  illegal,  and  consequently  is  the  strongest  case  of  pro- 
bable cause,  namely,  the  fact  found  and  justified,  but  the  justifi- 
cation not  legal.  In  Reynolds  v.  Kennedy*  which  was  an  action 
on  the  case  for  maliciously  and  without  probable  cause  prosecut- 
ing for  condemnation  brandy,  seized  as  forfeited,  the  declaration 
stated,  that  the  brandy  was  condemned  by  the  sub-commisioners, 
and  that  the  condemnation  was  most  justly  reversed  on  appeal  to 
the  commissioners;  the  plaintiff  recovered,  but  the  judgment 
was  arrested  in  the  Court  of  King's  Bench  in  Ireland,  and  that 
judgment  was  affirmed  here ;  and  Ld.  Ch.  J.  Lee  said,  '*  the 
plaintiff  has  by  his  own  declaration  shewn  that  the  prosecution 
was  not  malicious ;  because  the  sub-commissioners  gave  judg- 
ment for  him,gand  therefore  we  cannot  infer  any  malice  in  him." 
And  so,  in  this  case,  the  justification  constituting  a  probable 
cause,  and  that  justification  being  stated  on  the  record,  the  Court 
cannot  presume  the  want  of  what  actually  appears. 

The  declaration  itself  does  not  deny  that  the  order  was  given, 
nor  aver  that  it  was  obeyed :  it  only  denies  that  the  defendant 
**  wilfully  or  willingly  disobeyed  orders  or  signals."  As  to  the 
other  parts  of  the  charge,  a  direct  negative  is  put  on  the  delay 
and  discouragement :  but  as  to  the  charge  of  falling  a-stem,  the 
denial  is,  "  that  he  did  it  wilfully  or  willingly." 

The  declaration  having  averred  that  the  defendant  in  error  did 
his  duty  according  to  the  best  of  his  skill  and  ability,  and  the 
state  and  condition  of  his  ship,  alleges  that  such  state  and  con- 

*  1  Wils.  232. 
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1786.        dition  was  known  to  the  plaintiff  in  error,  and  therefore  it  is 
JoHNSTONB    argued  that  he  accused  the  defendant  in  error,  knowing  him  to 
''iif  Errorf '    ^  innocent.    But  admitting  the  plaintiff  in  error  to  have  known 
all  the  evidence  produced  before  the  court-martial,  the  con- 
sequence does  not  follow  that  he  knew  the  defendant  in  error  to 
be  innocent.     Such  facts  existing  as  were  primd  facie  criminal, 
the  defendant  could  only  be  acquitted  by  a  justification:  but 
justification  is  a  conclusion  of  law,  resulting  from  facts  in  evidence, 
and  therefore  not  for  the  prosecutor,  but  the  Court,  to  make. 
This  is  clearly  the  doctrine  of  the  common  law  of  England  (22 
Ass.  77 ;  Fitz.  N.  B.  114 ;  D.  Bro.  Abr.  Title,  Corone,  pi.  89). 
3rd  Error,  As  to  the  third  error  assigned : — 

The  declaration  charges  that,  by  means  of  his  arrest,  suspen- 
sion, and  imprisonment,  the  defendant  in  error  has  lost  divers 
sums  of  prize-money,  to  which  he  would  otherwise  have  been 
entitled.  The  allegation  of  such  loss  from  the  premises 
mentioned  is  an  averment  of  law  on  the  record,  and  which  there- 
fore the  judge  at  the  trial  was  to  decide,  and  not  the  jury ;  and 
consequently  is  now  open  for  the  examination  of  the  Court.  In 
point  of  fact  this  was  sustained  as  a  question  of  law  both  at  the 
trial  and  on  the  motion  in  arrest  of  judgment,  on  both  which 
occasions  it  was  decided  against  the  plaintiff  in  error.  But  such 
decision  is  against  law.  The  title  to  any  prize-money  can  only 
accrue  under  His  Majesty's  proclamation,  which  being  referred 
to  in  the  Prize  Act,^  must  be  considered  as  part  of  the  Act,  and 
is  therefore  before  the  Court.  The  proclamation  expressly  directs 
that  all  prizes  shall  be  for  the  benefit  of  officers,  &c.,  in  our  pay, 
and  of  seamen,  mariners,  and  soldiers,  on  board  our  ships  at  the 
time  of  capture.  The  right  to  prize-money  under  the  proclama- 
tion consists  in  being  in  the  pay  of  the  Crown,  as  an  officer  or 
private  man,  on  board  the  ship  making  the  capture,  at  the  time 
of  the  capture.  It  is  not  alleged  in  the  declaration  that  the 
defendant  in  error,  by  means  of  any  part  of  the  conduct  of  the 
plaintiff,  ceased  to  be  in  the  pay  of  the  Crown ;  nor  is  it  alleged 
that  he  was  removed  from  his  ship.  And  since  he  was  acquitted 
by  the  court-martial  he  became  entitled  to  be  re-instated  in  that 
situation  in  which  he  would  have  been,  if  he  had  not  been 

♦  21  Oeo.  m.  c.  15. 


K.  B.  MICH.  TERM— 1  T.  B.  493-530.  879 

suspended  and  tried.  On  enquiry  at  the  Admiralty  no  case  has  1786» 
been  found;  but  the  following  note  has  been  furnished  as  an  johkbtone 
extract  from  a  manuscript  book,  respecting  the  proceedings  of  ^]^^^/ 
Admiralty  and  ecclesiastical  Courts,  in  the  hand- writing  of  Sir  E, 
Simpson,  formerly  king's  advocate  and  judge  of  the  Admiralty. 
"  Offence — undoubted  rule  in  Admiralty  and  ecclesiastical  Courts, 
that  a  person  suspended  for  an  offence  supposed,  of  which  he  is 
afterwards  acquitted  in  proper  Court,  is  entitled  to  all  the  inter- 
mediate profits."  ''  Thus  in  case  of  capture  of  prize  at  sea,  the 
officer  in  arrest  being  actually  on  board,  and  afterwards  duly 
acquitted  or  restored  to  his  station,  shall  share  the  prize-money." 
''  So  in  civil  causes  in  Admiralty — If  a  master  turn  his  mate 
without  just  cause  before  the  mast,  and  he  sue  for  wages  as  mate 
for  the  whole  time,  he  may  recover,  though  he  did  not  do  the 
duty."  "  So  if  a  clergyman  be  suspended  a6  officio  et  beneficio, 
and  upon  an  appeal  declared  innocent,  he  will  recover  the  profits 
of  the  living."  "Profits — Person  suspended  from  an  office 
entitled  to  intermediate  profits,  if  innocent." 

The  defendant  in  error  has  therefore  recovered  damage  on  an 
allegation  of  law  which  is  not  true. 

As  to  the  fourth  error  assigned  : —  4th  Error. 

This  error  applies  only  to  the  8rd  and  4th  counts,  which  arc 
for  a  non-feasance,  as  the  Ist  and  2nd  are  for  a  mis-feasance. 

The  declaration  charges  that  the  plaintiff  in  error  wrongfully 
and  injuriously,  and  contrary  to  his  duty  as  commander-in-chief, 
neglected  and  refused  to  hold  a  court-martial  as  soon  as  he 
reasonably  and  conveniently  might.  All  the  arguments  of 
analogy,  impolicy,  inconvenience,  implication  of  law,  danger  to 
the  discipline  of  the  navy,  and  negative  usage,  apply  equally  to 
these  counts,  as  to  the  first  and  second. 

But  there  is  this  further  and  most  material  objection.  The 
first  and  second  counts  are  founded  oh  the  innocence  of  the 
defendant  in  error,  established  by  the  sentence  of  a  competent 
tribunal.  The  neglect  to  hold  a  court  martial  is  a  military 
offence,  and  ought  to  have  been  tried  by  a  court-martial :  but  to 
bring  an  action  for  such  neglect  in  the  first  instance  is,  in  effect, 
to  make  a  jury  try  the  original  charge. 

But,  supposing  these  reasons  to  be  over-ruled,  this  additional  5th  Enor. 
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1786.        objection  will  remain,  which  is  also  peculiar  to  the  8rd  and  4th 

JOHNSTOKB      counts. 

^in  Error*'  The  declaration  charges,  first,  that  it  was  the  duty  of  the 
plaintiff  in  error,  as  commander-in-chief,  to  have  held  a  court- 
martial  as  soon  as  he  reasonably  and  conveniently  could.  2nfty. 
That  he  might  have  held  a  court-martial,  there  being,  during 
the  whole  suspension,  a  competent  number  of  officers  belonging 
to  the  squadron  to  compose  such  Court.  Now  this  averment  is 
insufficient;  and  the  insufficiency  is  of  the  substance  of  the 
action.  It  appears  from  the  6th  section  of  22  Greo.  n.  c.  88,  that 
the  power  of  assembling  a  court-martial  is  not  necessarily 
incident  to  the  office  of  commander-in-chief,  but  must  be  derived 
from  a  commission  to  be  granted  by  the  commissioners  of  the 
admiralty.  The  averment  is  therefore  bad,  that  it  was  his  duty 
as  commander-in-chief.  There  ought  to  have  been  an  express 
averment  that  he  had  a  commission  to  hold  courts-martial. 


Arguments  for  the  defendant  in  Error. 

1st  Error.  The  1st  error  assumes  the  action  to  be  maintainable,  if  the 

plaintiff  in  error  maliciously,  and  without  reasonable  or  probable 
cause,  did  arrest,  suspend,  and  bring  the  defendant  to  trial :  but 
it  alleges  that  a  reasonable  and  probable  cause  for  such  arrest, 
suspension,  and  trial,  appears  on  the  face  of  the  record. 

But,  first,  no  probable  cause  for  any  of  the  charges  appears  upon 
the  record  from  the  language  of  the  sentence  of  the  court-martial, 
by  which  the  defendant  in  error  is  acquitted  of  them ;  much  l6ss, 
when  coupled  with  the  antecedent  part  of  the  record.  Secondly, 
in  the  utmost  latitute  of  construction  of  the  language  of  the 
sentence,  and  the  utmost  extent  of  the  argument  founded  on  it, 
the  probable  cause  could  extend  but  to  one  of  the  charges ;  the 
facts  of  the  others  being  expressly  negatived.  And  as  the  action 
would  have  been  maintainable  for  the  other  two,  independently 
of  the  third,  the  Court  will,  after  verdict,  intend  that  the  jury 
gave  their  damages  for  those  charges  which  were  actionable. 

As  to  the  first.  To  support  the  present  action,  there  must  be 
malice  express,  or  implied,  and  a  want  of  probable  cause.  The 
definition  of  probable  cause  is  such  conduct  in  an  individual 
accused  as  will  warrant  a  legal  and  reasonable  suspicion  of 


K.  B.  MICH.  TERM— 1  T.  B.  493-550.  281 

offence  against  the  law  in  the  mind  of  the  person  accusing,  so  as        1786. 
that  Court  can  infer  a  prosecution  to  have  been  taken  up  on    Johnstone 
public  motives.    It  is  a  mixed  question  of  fact  and  law.    What    \  Brrorf ' 
circumstances  existed,  and  what  knowledge  the  prosecutor  had  of 
them,  is  a  question  of  fact :  but  when  the  facts  are  known,  and 
the  mind  of  the  prosecutor  is  laid  open  to  the  jury  by  evidence, 
then,  whether  it  were  a  reasonable  or  unreasonable  cause  of  pro- 
ceeding is  a  question  of  law. 

But  it  is  a  clear  maxim,  that  no  man  who  prosecutes  another 
for  a  crime,  believing  him  to  be  wholly  innocent  of  it,  can,  if  the 
party  be  acquitted,  lay  hold  of  a  technical  probable  cause  from 
future  circumstances.  It  matters  not  whether  the  party  prose- 
cuted be  acquitted  of  the  offence  from  the  facts  of  the  charge  not 
being  proved,  or  from  a  justification,  taking  them  to  exist,  if  the 
prosecutor  were  acquainted  with  the  fact,  and  the  just  effect  of 
such  justification  arising  out  of  it  before  he  proceeded. 

The  sentence  of  the  court-martial,  by  finding  that  Sutton  did 
not  delay  or  discourage  the  public  service,  is  in  substance  a 
negative  of  all  the  charges :  and  the  finding  that,  from  the  cir- 
cumstances proved  of  the  condition  of  the  Isis,  the  defendant  in 
error  was  justifiable  in  not  cutting  or  slipping  his  cable  imme- 
diately, means,  that,  the  defendant  in  error  having  acted  rightly 
in  not  immediately  cutting  or  slipping  his  cable,  his  not  doing  it 
was  not  in  naval  law  or  discipline  a  disobedience.  It  makes  no 
difference  whether  the  impossibility  of  obeying  be  physical  or 
moral.  The  conduct  of  the  defendant  in  error  cannot  be  con- 
sidered as  a  disobedience  of  the  commodore's  orders,  but  an 
obedience  to  the  spirit,  and  a  legal  and  justifiable  dispensation 
with  the  strict  form,  of  the  order.  It  was  so  considered  by  the 
final  adjudication  going  to  all  the  charges ;  for  the  court-martial 
honourably  acquitted  him  of  the  whole  of  the  charge.  They  con- 
sidered justifiable  conduct,  as  opposed  to  disobedience.  But  even 
taking  it  to  be  a  disobedience  completely  justified,  not  excused, 
and  that  the  plaintiff  in  error  knew  the  fact  constituting  the 
justification,  it  is  sufficient.  And  the  Court  will  not  now  pre- 
sume that  the  condition  of  the  ship,  which  constituted  the  justifica- 
tion, or  its  effect,  as  a  justification,  was  unknown  to  the  plaintiff 
in  error.    For  the  record  excludes  the  presumption  of  ignorance. 
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1T86.  The  second  answer  to  the  argument  for  the  plamtiff  in  error  is, 

JoHNSTOKE  that  the  probable  cause  (supposing  the  first  answer  to  be 
*^in  KiTon*  unfounded)  extends  at  the  utmost  to  the  second  charge,  and 
leaves  the  first  and  third  defenceless :  the  facts  of  them  being 
negatived.  And  after  verdict  the  Court  must  intend  that  the 
damages  were  given  for  them  only.  The  Court  of  Exchequer 
had  no  difficulty  in  that  part  of  the  case.  Wherever  the  injury 
is  charged  to  have  been  committed  at  one  and  the  same  time, 
and  the  matters,  in  which  such  injury  is  charged  to  consist, 
appear,  some  to  be  actionable,  and  others  not,  the  Court  will 
presume  after  verdict  that  the  damages  were  given  for  the  action- 
able part.  That  the  law  is  so  in  the  case  of  words  spoken  is 
clear  from  Osborne's  Case,  10  Co.  130  {Bronghton's  Case,  Moor, 
142 ;  Brooke  v.  Clerk,  Cro.  Eliz.  828 ;  Thaxhie  v.  Smith,  Cro. 
Eliz.  788 ;  Penson  v.  Goodhay,  Cro.  Car.  828).  The  same  rule 
likewise  holds  in  trespass.  In  Smaller  v.  Kerfoot  and  Wife,* 
where  trespass  was  brought  against  baron  and  feme  for  breaking 
and  entering  the  plaintiff's  house,  taking  his  goods,  and  convert- 
ing them  to  their  own  use,  a  motion  was  made  in  arrest  of 
judgment,  that  the  feme  could  not  convert  to  her  own  use :  but 
the  Court  presumed  that  the  damages  were  given  for  breaking 
the  house,  and  taking  the  goods.  So  in  actions  of  assumpsit  (2 
Bol.  Bep.  79).  So  in  covenant,  where  several  breaches  are 
assigned,  some  being  insensible,  and  general  damages  are  given, 
they  are  presumed  to  have  been  given  for  those  which  are  good 
(1  Rol.  Abr.  577).  It  cannot  be  contended  that,  supposing  pro- 
bable cause  appeared  for  any  of  the  charges,  it  would  destroy  the 
action  as  to  the  others,  for  the  others  might  be  considered  as 
surplusage.  It  is  true  that  if  the  substance  of  a  crime  be  laid 
various  ways,  in  order  to  meet  accurately  the  circumstances  as 
they  may  appear  in  proof,  and  the  defendant  be  acquitted,  but 
there  was  probable  cause  for  the  accusation,  as  laid  in  one  count, 
no  action  would  lie  for  the  charges  in  the  other.  But  if  a 
person,  having  a  probable  cause  to  accuse  another  of  one  offence, 
charge  him  at  the  same  time  with  another,  totally  independent 
of  the  first,  and  of  which  he  knew  that  other  person  to  be 
perfectly  innocent,  and  the  person  accused  be  acquitted  of  all,  the 

♦  2  Stra.  1094. 
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probable  cause  for  one  charge  does  not  repel  the  action  for  the  1786. 
malicious  accusation  of  the  other.  In  the  case  of  the  King  v.  johkbtoke 
Prosser,  which  was  an  indictment  for  perjury,  on  the  prosecution  ^'^^^j^' 
of  Nixon,  the  perjury  was  charged  to  have  been  committed  in  an 
answer  in  Chancery  to  the  prosecutor's  amended  bill.  The 
substance  of  a  verbal  agreement  for  a  lease  of  some  premises  at 
Paddington  was  set  forth  in  the  amended  bill:  the  defendant 
denied  such  agreement,  and  stated  it  another  way.  The  indict- 
ment contained  thirty-three  assignments  of  perjury,  one  of  which 
was  for  denying  the  agreement  for  the  lease.  As  a  defence 
against  that  assignment,  the  prosecutor's  original  bill  was 
produced,  and  his  instructions  for  drawing  it  in  his  own  hand, 
by  which  he  had  stated  it  to  be  exactly  as  Prosser  did  in  his 
answer.  The  defendant,  after  being  acquitted  of  all  the  charges, 
brought  an  action  against  Prosser  for  a  malicious  prosecution ; 
who,  on  the  trial  of  that  action,  called  many  witnesses  to  prove 
that  he  had  probable  cause  for  many  of  the  charges ;  but  the 
plaintiff  relied  on  this  single  charge,  which  the  defendant  himself 
knew  to  be  false.  Lord  Mansfield,  before  whom  the  cause  was 
tried,  told  the  jury,  that  the  instructions  in  the  handwriting  of 
the  defendant  for  the  original  bill  left  him  defenceless  against 
that  charge  of  perjury,  whatever  probable  cause  he  had  for 
others ;  and  the  jury  found  a  verdict  for  the  plaintiff  with  lOOZ. 
damages.  The  malicious  charge  in  the  present  case  was  one  act, 
though  it  contained  independent  members.  But  if  any  member 
of  such  charge  appears  not  to  be  actionable  on  the  record,  and 
the  others  do,  the  Court  ought  to  presume,  as  in  actions  for 
words,  that  the  judge  at  Nisi  Prius  did  not  admit  any  evidence 
relative  to  that,  and  that  no  damages  were  given  for  such 
charge. 

2nd  Error, — ^It  cannot  be  denied  as  a  general  proposition  that  2nd  Error, 
whenever  any  subject  of  England  suffers  any  damages  from  any 
illegal  or  injurious  act  of  another,  short  of  felony,  the  law  gives 
him  a  remedy  by  civil  action,  and  without  any  previous  convic- 
tion of  the  act.  The  general  rule  of  law  supporting  the  action, 
the  exception  must  be  established  by  the  plaintiff  in  error ;  and 
that  exception  must  go  the  length  of  saying  that  an  officer  in  the 
navy  forfeits  or  voluntarily  surrenders  all  the  civil  rights  belong- 
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1786.  ing  to  other  subjects,  when  the  injury  proceeds  from  a  superior 
jdHNSToxB  officer,  under  colour  of  discipline ;  even  although  the  act  done  be 
^iif  BmS-^'  admitted  to  have  been  done  in  opposition  to  discipline,  in  viola- 
tion of  naval  duty,  maliciously,  and  without  cause.  This  can 
only  be  established  by  a  current  of  direct  authorities,  or  the 
silence  of  precedents,  which  shew  that  the  analogies  and  the 
policy  of  the  law  warrant  the  conclusion. 

As  to  the  first,  no  case,  or  even  dictum,  can  be  shewn,  to  prove 
that  an  action  for  a  malicious  prosecution  cannot  be  maintained 
against  an  officer  for  the  abuse  of  the  authority  delegated  to  him 
by  the  King's  commission. 

As  to  the  latter,  it  has  been  contended  that  the  action  cannot 
be  supported  on  accoimt  of  the  dangerous  consequences  to  the 
public,  and  by  analogy  to  other  cases.  The  supposed  analogies 
are  the  superior  judges  of  the  realm ;  grand  jurors  finding  indict- 
ments ;  petty  jurors  trying  them ;  and  the  Attorney-General 
prosecuting  ex  officio  for  the  Grown.  But  the  exemption  con- 
tended for  extends  beyond  the  analogies ;  it  does  not  confine  itself 
to  superior  officers,  but  runs  through  all  the  classes  of  naval 
subordination. 

But  the  principle  contended  for  only  protects  the  judges  of  the 
King's  courts  of  record.*  The  principle  is  obvious  with  respect 
to  them :  there  is  no  Court  equal  to  the  trial  of  the  superior 
judges  of  the  realm  for  facts  done  in  judicature. 

As  to  grand  and  petit  jurors  in  criminal  cases,  their  exemption 
arises  from  a  jealousy  of  prerogative ;  it  would  have  been 
dangerous  in  the  extreme  to  have  allowed  an  attaint  for  the 
King;  and  it  would  have  been  impossible  to  have  given  an 
attaint  for  the  subject,  and  none  for  the  King.  But  in  civil 
cases  an  attaint  lies. 

No  case  can  be  cited  to  shew  that  the  Attorney-General  would 
not  be  civilly  answerable  for  a  corrupt  abuse  of  discretion. 

By  analogy  to  those  actions  which  have  been  brought  against 
governors  of  provinces,  islands,  and  garrisons,  military  officers, 
and  even  officers  of  the  navy,  it  is  clear  that  this  action  is 
maintainable. 

*  Miller  r.  Seare^  2  Black.  Bep.  1141. 
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The  admission  that  actions  of  trespass  ri  et  armis  ms^y  be        1786. 
maintained  for  acts  of  officers  in  the  navy  or  army,  not  even    Johnstons 
acting  from  malice,  but  mistaking  the  extent  and  limits  of  their    *^£^r^' 
authority,  cuts  up  the  great  question  of  policy  by  the  roots.    It 
was  so  considered  by  the  Barons  of  the  Exchequer  when  judg- 
ment was  given  below.    Every  principle  which  the  Court  laid 
down  in  the  case  of  Fabrigas  v.  Mostyn  *  is  applicable  to  the 
present.    And  the  language  made  use  of  by  Lord  Mansfield  in 
the  case  of  If  aM  v.  M'Xamara^  is  particularly  strong.     That 
was  an  action  brought  by  the  plaintiff,  as  Captain  in  the  African 
corps,  against  the  defendant,  as  Lieutenant-Governor  of  Sene- 
gambia,  for  imprisoning  him  for  nine  months  at  Gambia  in 
Africa.    The  defendant  pleaded  the  general  issue,  intending  to 
justify  the  imprisonment  under  the  Mutiny  Act  for  disobedience 
of  orders.     At  the  trial  it  appeared  that  the  imprisonment, 
which  at  first  was  legal,  namely,  for  leaving  his  post  without 
leave  from  his  superior  officer,  though  in  a  bad  state  of  health, 
was  aggravated  with  many  circumstances  of  cruelty.     Lord 
Mansfield  in  summing  up  to  the  jury,  said,  "in  trying  the 
legality  of  acts  done  by  mihtary  officers,  in  the  exercise  of  their 
duty,  particularly  beyond  the  seas,   where  cases    may  occur 
without  the  possibility  of  application  for  proper  advice,  great 
latitude  ought  to  be  allowed,  and  they  ought  not  to  suffer  for  a 
slip  of  form,  if  their  intention  appears  by  the  evidence  to  have 
been  upright ;  it  is  the  same  as  when  complaints  are  brought 
against  inferior  ci\'il  magistrates,  such  as  justices  of  the  peace, 
for  acts  done  by  them  in  the  exercise  of  their  civil  duty.     There 
the  principal  inquiry  to  be  made,  by  a  court  of  justice,  is,  how 
the  heart  stood  ?    And  if  there  appears  to  be  nothing  wrong 
there,  great  latitude  will  be  allowed  for  misapprehension  or 
mistake.     But  on  the  other  hand,  if  the  heart  is  wrong,  if 
cruelty,  malice,  and  oppression,  appear  to  have  occasioned  or 
aggravated  the  imprisonment  or  other  injury  complained  of, 
they  shall  not  cover  themselves  with  the  thin  veil  of  legal  forms, 
nor  escape,  under  the  cover  of  a  justification  the  most  technically 
regular,  from  that  punishment  which  it  is  your  province  and 

♦  Cowp.  161.  t  Sittings  at  West,  after  Mich.  1779. 
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1786.        your  duty  to  inflict  on  so  scandalous  an  abuse  of  public  trust. 
Johnstone    ^*  ^^  admitted  that  the  plaintiff  was  to  blame  in  leaving  his  post. 

r.  Sutton,    gut  there  was  no  enemy — no  mutiny — ^no  danger — ^His  health 
in  Brror. 

was  declining,  and  he  trusted  to  the  benevolence  of  the  defendant 

to  consider  the  circumstances  under  which  he  acted.  But  sup- 
posing it  to  have  been  the  defendant's  duty  to  call  him  to  a 
military  account  for  his  misconduct,  what  apology  is  there  for 
denying  him  the  use  of  the  common  air  in  a  sultry  climate,  and 
shutting  him  up  in  a  gloomy  prison,  where  there  was  no  pos- 
sibility of  bringing  him  to  a  trial  for  several  months,  there  not 
being  a  sufficient  number  of  officers  to  form  a  court-martial? 
These  circumstances,  independent  of  the  direct  evidence  of 
malice,  as  sworn  to  by  one  of  the  witnesses,  are  sufficient  for 
you  to  presume  a  bad  malignant  motive  in  the  defendant, 
which  would  destroy  his  justification,  had  it  even  been 
within  the  powers  delegated  to  the  defendant  by  his  com- 
mission." * 

So  that  where  an  officer  makes  a  slip  in  form,  great  latitude 
ought  to  be  allowed ;  but  for  a  corrupt  abuse  of  authority  none 
can  be  made.  Yet,  according  to  the  argument  for  the  plaintiff 
in  error,  no  latitude  is  afforded  to  the  first,  and  absolute  impunity 
to  the  last. 

Stcinton  v.  Molloy,\  was  an  action  of  false  imprisonment 
brought  by  the  plaintiff  as  purser  of  the  Trident  man  of  war 
against  the  defendant,  who  was  his  captain.  The  defendant 
pleaded  a  justification  for  a  supposed  breach  of  duty.  But  it 
appearing  in  evidence  that  the  defendant  had  imprisoned  him 
for  three  days  without  inquiring  into  the  matter,  and  had  then 
released  him  on  hearing  his  defence,  Lord  Mansfield  said,  that 
such  conduct  on  the  part  of  the  defendant  did  not  appear  to 
have  been  a  proper  discharge  of  his  duty,  and  therefore  that  his 
justification  had  failed  him  under  the  discipline  of  the  navy. 
But  suppose  that  Capt.  MoUoy,  instead  of  releasing  the  plaintiff 
on  hearing  his  defence,  had  kept  him  confined  till  he  came  to 
England,  and  had  then  made  a  charge  against  him  in  order  to 
justify  himself,  the  same  policy  which  suffered  an  action  of  false 

*  In  this  caae  there  was  a  yeidict         t  Sittings    after    M.     1783,    at 
for  the  plaintiff,  damages  1,000/.  Westm.  cor.  Ld.  Mansfield. 
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imprisonment  in  that  case  for  the  incautious,  though  upright,        1786. 
conduct  of  the  defendant,  would  have  supported  an  action  on  the    johnstoke 
case  founded  on  cool  deliberate  malice  and  injustice,  not  covered    *if  iJron' 
by  a  pretence  of  discipline. 

The  analogy  between  the  present  case  and  that  of  Sutherland 
V.  Murray*  is  very  strong  to  shew  that  a  person  representing  the 
King  in  all  functions,  civil  and  military,  where  the  act  com- 
plained of  is  expressly  legal,  shall  answer  for  an  abuse  of  his 
authority.  There  the  declaration  stated  that  the  defendant  was 
governor  of  Minorca,  and  vice-admiral  of  the  island,  that  the 
plaintiff  was  judge  of  the  Vice- Admiralty  Court,  with  all  fees, 
emoluments,  &c.  and  that  the  defendant,  to  injure  and  oppress 
him,  maliciously,  and  without  any  reasonable  or  probable  cause, 
suspended  him  from  his  office,  per  quod  he  lost  his  profits,  &c. 
On  the  evidence  it  appeared  that  General  Murray  had  legal 
authority  to  suspend  till  the  king's  pleasure  was  known ;  that  he 
had  BO  suspended  him,  and  directed  the  Secretary  of  State  to 
take  the  king's  pleasure  on  it.  The  General  professed  himself 
ready  to  restore  him  if  he  made  a  particular  apology ;  the  king 
approved  of  the  suspension,  unless  the  terms  were  complied  with. 
There  the  plaintiff  recovered  5,000/.  and  it  never  occurred  to  any 
lawyer  that  there  was  any  pretence  to  move  in  arrest  of  judg- 
ment. The  gist  of  the  action  was  admitting  the  legality  of  the 
suspension  thus  confirmed,  but  complaining  of  the  defendant's 
exercise  of  his  original  authority,  and  his  malicious  and  false 
representation,  by  which  the  suspension  had  been  confirmed. 

The  argument  on  the  incompetency  of  juries,  to  try  questions 
of  this  nature,  is  not  entitled  to  much  weight.  There  are 
numberless  occasions  where  juries  have  to  decide,  upon  evidence 
of  experts,  questions  involving  technical  considerations. 

If  jurors  are  not  competent  to  try  such  a  question,  the 
plaintiff  is  without  any  remedy  at  all.  A  court-martial  can  give 
no  redress  to  the  injured  party. 

3rd  Error.— The  loss  of  prize-money  for  prizes  taken  while  Srd  Krror. 
Captain  Lumley  (who  was  appointed  to  succeed  the  defendant  in 

*  Sittmgs   at   West,  after   East,      imperfect;    and  the  damages  were 
1783,  COT.  Eyre,  Baron.     That  action      given  on  the  second  trial, 
was  twice  triedi  the  first  verdict  being 
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1786. 

JOHXSTONB 
r.  SUTTOK, 

in  Error. 


4th  Error. 


error)  commanded  the  Im,  during  the  suspension  of  the  defen- 
dant in  error,  is  charged  upon  the  record  as  a  legal  consequence 
of  that  suspension.  This  is  assigned  as  error,  and  it  is  alleged 
that  that  suspension  did  not  carry  that  legal  consequence ;  the 
defendant  in  error  being  entitled  by  a  species  of  jus  postliminii  to 
all  those  rights  which  would  have  belonged  to  him  if  he  had 
never  been  accused,  suspended,  and  tried.  But  the  defendant  in 
error  can  have  no  prize-money  but  what  he  is  entitled  to  under 
the  king's  proclamation.  Now  the  proclamation  gives  the 
captain,  who  shall  be  actually  on  board  on  the  taking  of  any 
prize,  three-eights.  The  term  "  actually  on  board  "  has  repeat- 
edly received  a  legal  construction.  It  does  not  mean  merely 
personally  on  board ;  but  on  board  in  the  actual  station  and 
capacity  in  which  the  prize-money  is  claimed.  The  real  meaning 
of  the  proclamation  in  this  particular  underwent  a  solemn  dis- 
cussion in  the  case  of  Wemys  v.  Linzee  and  another,*  where  it  was 
determined,  by  the  Court  granting  a  new  trial,  that  a  captain  of 
marines,  who  happened  to  be  on  board  a  frigate  when  she  took  a 
prize,  but  did  not  belong  to  her  complement,  should  share  only 
as  a  passenger.  Neither  does  it  appear  on  the  record  that,  when 
the  prizes  in  dispute  were  taken,  the  defendant  in  error  was 
actually  on  board ;  and  if  he  were  not  on  board  he  could  not 
share  even  if  Captain.  No  jiia  poatUminii  can  attach  in  the 
present  case,  without  destroying  the  effect  of  Captain  Lumley's 
commission  both  as  to  prize-money  and  pay,  and  reducing  him  to 
lose  both  in  every  station.  For  he  had  left  his  former  ship,  and 
could  not  share  there  because  he  was  not  on  board,  and  his  place 
was  supplied ;  and  if  he  did  not  take  prize-money  as  Captain  of 
the  lata  he  could  not  share  in  any  other  capacity  on  board  her, 
nor  in  any  capacity  at  all  on  board  any  other  ship  in  the 
squadron.  So  that  he  would  suffer  an  actual  punishment  and 
loss  from  an  appointment  to  a  legal  commission ;  for  the  pay 
and  prize-money  cannot  belong  to  both. 

4th  Error. — It  cannot  be  contended  that,  because  an  officer  is 
not  amenable  to  a  court-martial  after  three  years,  no  action  can 
be  maintained  against  a  commanding  officer  for  delaying  contrary 


♦  DougL  310. 
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to  his  duty  to  bring  an  inferior  officer  to  trial  within  that  time.        1786. 
The  gist  of  the  two  last  counts,  as  well  as  of  the  others,  is  mala    johkbtone 
fides — oppression  and  injustice  in  the  exercise  of  a  legal  discre-    *in  Error.  * 
tion.    The  action  is  not  therefore  trespass,  because  the  law  autho- 
rizes the  act ;  but  it  does  not  protect  malam  fidem  in  the  exercise 
of  legal  authority. 

The  third  and  fourth  counts  sufficiently  charge  malam  fidem. 
And  there  is  no  precise  form  necessary  in  an  action  on  the  case, 
as  in  a  writ  of  conspiracy.  In  Jones  v.  Gwynn,  Ch.  J.  Parkbr 
said,  **  a  formed  action  must  be  strictly  pursued  :  but  an  action 
on  the  case  allows  a  latitude,  and  makes  nothing  necessary  but 
what  the  reason  of  the  case  makes  so."  Surely  then  if  a  person 
maliciously  contriving  to  injure  his  neighbour,  acts  wilfully,  in- 
juriously, and  contrary  to  his  duty,  that  is  in  reason  a  charge 
of  malice,  and  the  action  on  the  case  requires  no  technical 
form.  The  jury  haying  found  that  an  earlier  trial  was  reason- 
able, convenient,  and  just,  and  that  the  defendant  contrary 
to  his  duty,  wilfully,  and  injuriously,  withheld  it,  the  Court 
cannot  reverse  the  judgment  for  error  without  saying  that, 
because  the  exigency  of  naval  conjunctures  may  render  it  neces- 
sary for  a  commander-in-chief  to  keep  an  inferior  officer  sus- 
pended, and  in  confinement  for  trial  for  three  years,  he  is  not 
responsible  to  civil  justice  for  running  to  the  end  of  that  time, 
when  humanity,  justice,  duty,  and  discipline,  called  for  an  im- 
mediate trial. 

In  answer  to  the  fifth  error,  that  it  is  not  shewn  upon  the  5th  Error. 
record  that  the  plaintiff  in  error  had  authority  to  assemble 
a    court-martial,    which    renders    the    charge   of    delaying    it 
defective. 

It  was  argued  for  the  plaintiff  in  error  that  it  does  not  appear 
that  he  had  authority  to  hold  a  court-martial ;  which  want  of 
power  must  arise  either  from  his  not  having  a  commission  to 
hold  one,  or  that  there  was  not  a  sufficient  number  of  officers. 
But  this  objection  is  raised  after  a  verdict.  And  the  rule  after 
verdict,  which  is  perfectly  settled  and  understood  by  a  variety  of 
cases  since  the  statutes  of  Jeofails,  is,  that  where  the  plaintiff 
wholly  omits  to  set  forth  the  gist  of  his  action  or  his  title  to  re- 
cover, it  is  an  incurable  defect  in  substance ;  but  if  he  set  it 

R.R. — ^VOL.  I.  u 
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1786. 
Johnstone 

r.  SUTTOK, 

in  Error. 


forth  generally,  though  without  those  circumBtances  which  go  to 
its  formation  and  constitution,  such  circumstances  as  are  neces- 
sary to  establish  the  gist  of  the  action,  which  is  generally  alleged, 
are  to  be  presumed  to  have  been  proved  at  the  trial,  as  otherwise 
the  plaintiff  must  have  been  nonsuited. 

In  the  present  case  it  is  a  strained  presumption,  and  contrary 
to  the  fact,  that  the  plaintiff  in  error  had  no  authority  to  hold  a 
court-martial.  For  it  is  so  much  a  matter  of  course  to  give  a 
commander-in-chief  that  power,  that  in  case  of  his  death,  or  re- 
moval, his  successor  succeeds  to  that  power  under  the  sixth  section 
of  the  22  Geo.  II.  c.  88. 


Reasons  for 
reversing  the 
jadgment. 

[644] 


The  following  are  the  reasons  on  which  the  opinion  of  Lord 
Mansfield,  and  Lord  Loughborough,  in  the  case  of  Johnstone 
V.  Sntton,  was  founded ;  reported  to  the  Lord  Chancellor,  and 
delivered  to  his  Lordship,  who  permitted  the  parties  to  take 
copies : 

By  the  course  of  proceeding  no  use  could  be  made  of  them  in 
the  Exchequer  Chamber :  but  the  Chief  Justices  were  desirous 
that  their  reasons  for  differing  with  the  Court  of  Exchequer 
should  be  authentically  known,  and  took  this  method  of 
doing  it. 

On  the  2nd  day  of  February  last  we  heard  this  cause  argued  by 
counsel  on  both  sides ;  and  upon  the  4th  instant  we  heard  it 
again  fully  argued  by  the  counsel  for  Captain  Sutton  the  defend* 
ant  in  error,  and  the  plaintiff  in  the  cause. 

The  record  is  printed,  and  in  everybody's  hands;  there  is 
therefore  no  occasion  to  state  it. 

The  general  question  is,  whether,  upon  the  face  of  the  declara- 
tion, after  a  verdict,  sufficient  matter  appears  to  shew  that  the 
plaintiff  ought  not  to  recover  ? 

There  is  no  similitude  or  analogy  between  an  action  of  tres- 
pass, or  false  imprisonment,  and  this  kind  of  action.  An  action 
of  trespass  is  for  the  defendant's  having  done  that,  which,  upon 
the  stating  of  it,  is  manifestly  illegal.  This  kind  of  action  is 
for  a  prosecution,  which,  upon  the  stating  of  it,  is  manifestly 
legal. 
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The  essential  ground  of  this  action  is,  that  a  legal  prosecution        1786. 
was  carried  on  without  a  probable  cause.    We  say  this  is  empha-    johkbtonb 
tieally  the  essential  ground ;  because  every  other  allegation  may    ^\^^^t* 
be  implied  from  this ;  but  this  must  be  substantively  and  ex- 
pressly proved,  and  cannot  be  implied. 

From  the  want  of  probable  cause,  malice  may  be,  and  most 
commonly  is,  implied.  The  knowledge  of  the  defendant  is  also 
implied. 

From  the  most  express  malice,  the  want  of  probable  cause 
cannot  be  implied. 

A  man,  from  a  malicious  motive,  may  take  up  a  prosecution 
for  real  guilt,  or  he  may,  from  circumstances  which  he  really 
believes,  proceed  upon  apparent  guilt ;  and  in  neither  case  is  he 
liable  to  this  kind  of  action.* 

After  a  verdict,  the  presumption  is,  that  such  parts  of  the 
declaration,  without  proof  of  which  the  plaintiff  ought  not  to 
have  had  a  verdict,  were  proved  to  the  satisfaction  of  the  jury. 
In  this  case,  to  support  the  verdict,  there  was  nothing  necessary 
to  be  proved,  but  that  there  was  no  probable  cause,  from  whence 
the  jury  might  imply  malice,  and  might  imply  that  the  defendant 
knew  there  was  no  probable  cause. 

The  question  of  probable  cause  is  a  mixed  proposition  of  law 
and  fact.  Whether  the  circumstances  alleged  to  shew  it  pro- 
bable, or  not  probable,  are  true  and  existed,  is  a  matter  of  fact  ; 
but  whether,  supposing  them  true,  they  amount  to  a  probable 
cause,  is  a  question  of  law :  and  upon  this  distinction  proceeded 
the  case  of  Reynolds  and  Kennedy,  1  Wils.  282. 

Thus  much  we  think  fit  to  premise  in  general,  as  a 
material  introduction  to  the  discussion  of  the  question  upon 
this  record. 

The  objections  made  by  Johnstone,  the  defendant  in  the  cause, 
come  under  two  general  heads : 

First,  Supposing  this  kind  of  action  to  lie. 

Secondly,  That  it  does  not  lie. 

First,  Supposing  it  to  lie,  the  defendant  has  made  the  follow- 
ing objections : 

To  the  first  count, 

•  Vide  Warren  t.  MaUhews,  6  Mod.  73. 

u  2 
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1786.  Ist  Objection,  That  there  appears  upon  record  a  probable 

Johnstone    cause  in  law* 

*^in  BiotT'  ^^^'  ^^^*  *^®  declaration  alleges,  by  way  of  special  damage, 
as  a  legal  consequence  of  the  plaintiff's  suspension,  that  he  lost 
his  shajre  of  the  prize-money  acquired  by  the  ship  during  his 
suspension ;  which  the  defendant  says  is  not  true. 

Upon  the  third  count  it  is  objected  that  it  is  not  alleged  that 
the  defendant  had  a  commission  to  hold  courts-martial,  and  as 
commander-in-chief  he  had  no  such  authority. 

2ndly,  That  not  holding  a  court-martial  sooner,  if  any,  is  a 
mere  military  offence,  contrary  to  the  duty  of  the  defendant,  as 
commander ;  and  the  guilt  has  not  been  tried  by  any  military 
tribunal,  and  in  this  respect  is  like  the  case  of  Bands  and  Keppel, 
2  Wils.  314. 

As  to  the  first  objection  under  the  first  head ; 

The  charges  against  the  plaintiff  before  the  court-martial 
were  formally  two ;  but  in  reality  and  effect,  one ;  to  wit,  the 
disobedience  of  the  defendant's  verbal  orders,  public  signals,  &c. 

The  second  charge  is  a  consequence  of  the  first,  viz.,  for  de- 
laying and  discouraging  the  public  service  on  which  he  was 
ordered  on  the  16th  of  April,  1781 ;  which  delaying  or  discourag- 
ing arose  from  his  not  doing  as  he  was  ordered,  no  other  instance 
being  alleged. 

The  flight,  the  signals,  the  attempt  to  pursue,  the  enemy 
sailing  off,  are  all  admitted  by  the  declaration.  That  the  orders 
were,  in  fact,  not  obeyed,  seems  admitted  too ;  for  the  plaintiff 
only  avers  **  that  he  did  not  wilfully  and  willingly  disobey ; "  but 
the  sentence  of  the  court-martial  shews  clearly  that  the  orders 
were  disobeyed,  and  that  the  plaintiff  justified  himself  by  a 
physical  impossibility  to  obey.  Nothing  less  could  be  a  justifi- 
cation. 

A  subordinate  officer  must  not  judge  of  the  danger,  propriety, 
expediency,  or  consequence  of  the  order  he  receives :  he  must 
obey ;  nothing  can  excuse  him  but  a  physical  impossibility.  A 
forlorn  hope  is  devoted — ^many  gallant  officers  have  been  devoted. 
Fleets  have  been  saved,  and  victories  obtained,  by  ordering  par- 
ticular ships  upon  desperate  services,  with  almost  a  certainty  of 
death  or  capture. 
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The  question  then  tried  by  the  court-martial  was,  whether  the        1786. 
plaintiflF  was. justified  in  not  obeying  by  physical  impossibility?    jorasroHS 
Now  there  cannot  be  a  question  more  complicated.    It  involves    ^i^jj^j^' 
the  precise  point  of  time ;  the  state  of  the  wind ;  the  state  of  the 
ship ;  the  position  of  both  fleets.    It  requires  great  skill  in  navi- 
gation.   There  is  no  question  likely  to  create  a  greater  variety  of 
opinions. 

It  is  possible,  the  court-martial  at  Portsmouth,  at  a  great  dis- 
tance  of  time,  may  have  thought  it  was  impossible  to  obey ;  and 
yet  the  whole  squadron,  who  saw  the  action,  might  be  of  a  diffe- 
rent opinion.  We  use  it  only  as  a  possible  supposition :  but  we 
are  warranted  to  make  it,  by  a  matter  of  fact,  which  it  seems 
came  out  upon  the  trial  of  this  cause. 

In  the  printed  notes  of  my  Lord  Chief  Baeon's  argument 
upon  granting  a  new  trial,  his  Lordship  says,  ''that  all  the  sea 
officers,  those  examined  for  the  plaintiff,  as  well  as  those  who 
were  examined  for  the  defendant,  swore  they  should  have  held 
themselves  bound  to  obey  the  orders  given,  if  they  had  been  in  the 
situation  in  which  the  plaintiff  was." 

Under  all  these  circumstances,  it  being  clear  that  the  orders 
were  given,  heard,  and  understood ;  that  in  fact  they  were  not 
obeyed  ;  that,  by  not  being  obeyed,  the  enemy  were  enabled  the 
better  to  sail  off ;  that  the  defence  was  an  impossibility  to  obey — 
A  most  complicated  point — Under  all  these  circumstances,  we 
have  no  difficulty  to  give  our  opinion,  that,  in  law,  the  com- 
modore had  a  probable  cause  to  bring  the  plaintiff  to  a  fair  and 
impartial  trial. 

This  probable  cause  goes  to  both  parts  of  the  charge;  the 
disobedience,  and  obstructing  the  public  service.  But  if  it  went 
to  the  disobedience  only,  it  would  equally  avail  the  defendant  in 
this  cause.  For  it  is  not  like  the  case  put  of  a  plaintiff  recover- 
ing, where  he  lays,  in  the  same  s^^  cence,  words  actionable,  and 
words  not  actionable. 

.  Here  the  defendant  alleges  a  justification  of  the  arrest,  sus- 
pension, and  trial.  If  this  justification  be  allowed,  there  is  an 
end  of  the  action. 

If  the  defendant  were  right  in  trying  the  plaintiff  for  disobe- 
dience, the  ad      g  delay,  and  obstructing  the  public  service,  were 


294  K.  B.  MICH.  TERM— 1  T.  E.  493-530. 

1786.  only  two  or  three  superfluous  words,  which  created  no  additional 
joBNSTONB  trouble,  vexation,  or  expense ;  and  this  action  is  not  adapted  to 
\^Kf'     flo  trifling  a  complaint. 

Second  objection  under  the  first  head. 

The  right  to  the  prize-money  in  this  case  is,  we  understand, 
still  in  litigation  between  the  plaintiff  and  others,  who  are  no 
parties  in  this  cause;  and  therefore,  without  necessity,  we 
choose  to  give  no  opinion  upon  it :  and  if  our  opinion  is  right 
upon  the  other  points,  this  is  not  necessary. 

The  third  count  is  upon  a  ground  collateral  to  the  prosecu- 
tion. It  is  for  delaying  to  hold  a  court-martial  for  the  trial  of 
the  plaintiff,  while  the  squadron  under  the  defendant's  command 
continued  abroad,  contrary  to  the  duty  of  his  office  as  commander 
in  chief. 

Objections  have  been  made  to  the  plaintiff's  recovering  upon 
this  count ; 

1st,  That  it  doth  not  appear  upon  the  declaration,  that  he  had 
authority  to  hold  a  court-martial. 

2ndly,  That  the  offence,  as  charged,  is  merely  military,  and 
contrary  to  the  discipline  of  the  navy ;  and  the  defendant  has 
not  yet  been  tried  for  it  by  a  court-martial. 

Srdly,  Alleging  loss  of  prize-money  as  a  special  damage.  We 
have  already  said  why  we  decline  giving  any  opinion  upon 
this. 

As  to  the  first,  the  averment  is,  that  by  law  it  wad  incident  to 
the  duty  of  his  office  to  hold  a  court-martial :  now  the  contrary 
is  manifest  from  the  statute  law  of  the  land.  There  is  no  fact  to 
be  tried  by  the  jury.  The  allegation  is  a  proposition  in  law,  and 
stands  upon  the  record.  It  is  false,  and  therefore  the  basis  of 
the  charge,  that  the  defendant  had  authority,  is  wanting ;  and 
this  objection  we  think  fatal. 

As  to  the  second  objection ;  the  delay  is  charged  to  be  con- 
trary to  the  defendant's  duty  as  commander-in-chief.  There  is 
no  rule  of  the  common  or  statute  law  applicable  to  his  case.  It 
is  a  mere  military  offence.  It  is  the  abuse  of  a  military  discre- 
tionary power ;  and  the  defendant  has  not  been  tried  for  it  by  a 
court-martial. 

A  court  of  common  law»  in  such  a  case,  cannot  assume  an 


K.  B.  MICH.  TERM— 1  T.  B.  493-550.  295 

original^fjarisdiction.    It  is  like  the  case  of  BarwU  and  KeppeL        1786. 
This  objection  we  think  fatal.  Johvstonx, 

This  is  our  opinion  upon  the  first,  second,  third,  and  fourth    ^\^^^^^' 
counts,  supposing  an  action  for  a  groundless  prosecution  before  a 
court-martial  to  lie ;  and  upon  this  opinion  no  question  will  arise 
whether  or  not  there  should  be  a  venire  de  novo. 

But  the  great  and  important  question  now  brought  into  judg- 
ment for  the  first  time,  is,  whether  such  an  action  can  lie  ? 

The  occasion  has  often  arisen  at  different  periods  of  time, 
when  men  of  the  fleets,  put  upon  their  trials  before  a  court- 
martial,  have  thought  the  charge  without  a  probable  cause,  and 
have  warmly  felt  the  injury  of  such  an  act  of  malice  or  oppres- 
sion :  yet,  tiU  this  experiment,  it  never  entered  into  any  man's 
head,  that  such  an  action  as  this  could  be  brought ;  consequently 
there  is  no  usage,  precedent,  or  authority,  in  support  of  it. 

This  case  stands  upon  its  own  special  ground. 

The  wisdom  of  ages  hath  formed  a  sea  military  code,  which  in 
the  last  reign  was  collected  and  digested  into  an  act  of  parlia- 
ment. The  great  object  of  this  code  is,  that  the  duty  of  every 
man  in  the  fleet  shall  be  prescribed  and  regulated  by  rules  and 
ordinances  adapted  to  sea  military  discipline ;  and  that  every  man 
in  the  fleet  for  any  offence  against  his  duty  in  that  capacity  or 
relation,  shall  be  tried  by  a  court-martial. 

If  a  man  be  charged  with  an  offence  against  the  articles,  or 
where  the  articles  are  silent,  against  the  usage  of  the  navy,  his 
guilt  or  innocence  can  only  be  tried  by  a  court-martial. 

A  commander-in-chief  has  a  discretionary  power,  by  this 
military  code,  to  arrest,  suspend,  and  put  any  man  of  the  fleet 
upon  his  trial.  A  court-martial  alone  can  judge  of  the  charge. 
But  this  military  law  hath  foreseen  that  though  it  is  necessary  to 
give  superiors  great  discretionary  power,  it  may  be  abused  to 
oppression :  and  therefore  has  provided  against  such  abuse  by 
the  88rd  article. 

A  commander  who  arrests,  suspends,  and  puts  a  man  on  his 
trial  without  a  probable  cause,  is  guilty  within  that  article :  but 
the  same  jurisdiction  which  tries  the  original  charge,  must  try 
the  probable  cause ;  which  in  effect  is  a  new  trial.  And  every 
reason  which  requires  the  original  charge  to  be  tried  by  a  mili- 
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1786.        tary  jurisdiction,  equally  holds  to  try  tlie  probable  cause  by  that 
Johnstone,    jurisdiction. 

^inEiTOr^'  The  salvation  of  this  country  depends  upon  the  discipline  of 
the  fleet ;  without  discipline  they  would  be  a  rabble,  dangerous 
only  to  their  friends,  and  harmless  to  the  enemy. 

Commanders,  in  a  day  of  battle,  must  act  upon  delicate  suspi- 
cions;  upon  the  evidence  of  their  own  eye ;  they  must  give  des- 
perate commands ;  they  must  requke  instantaneous  obedience. 
In  case  of  a  general  misbehaviour,  they  may  be  forced  to  suspend 
several  officers,  and  put  others  in  their  places. 

A  military  tribunal  is  capable  of  feeling  all  these  circumstances, 
and  understanding  that  the  first,  second,  and  third  part  of  a  sol- 
dier is  obedience.  But  what  condition  will  a  commander  be  in, 
if,  upon  the  exercising  of  his  authority,  he  is  liable  to  be  tried  by 
a  common  law  judicature  ? 

If  this  action  is  admitted,  every  acquittal  before  a  court-martial 
will  produce  one. 

Not  knowing  the  law,  or  the  rules  of  evidence,  no  commander 
or  superior  officer  will  dare  to  act ;  their  inferiors  will  insult  and 
threaten  them. 

The  relaxation  and  decay  of  discipline  in  the  fleet  has  been 
severely  felt.  Upon  an  unsuccessful  battle,  there  are  mutual 
recriminations,  mutual  charges,  and  mutual  trials.  The  whole 
fleet  take  sides  with  great  animosity — Party  prejudices  mix — ^if 
every  trial  is  to  be  followed  by  an  action,  it  is  easy  to  see  how 
endless  the  confusion,  how  infinite  the  mischief  wiU  be. 

The  person  unjustly  accused  is  not  without  his  remedy.  He 
has  the  properest  among  military  men.  Separation  is  done  to 
him  by  an  acquittal.  And  he  who  accused  him  unjustly  is  blasted 
for  ever,  and  dismissed  the  service. 

These  considerations  incline  us  to  lean  against  introducing  this 
action.  But  there  is  no  authority  of  any  kind  either  way ;  and 
there  is  no  principle  to  be  drawn  from  the  analogy  of  other  cases, 
which  is  applicable  to  trials  by  a  sea  court-martial  under  the  ma- 
rine law,  confirmed,  directed,  and  authorised  by  statute.  And 
therefore  it  must  be  owned  that  the  question  is  doubtful :  and 
when  a  judgment  shall  depend  upon  a  decision  of  this  question, 
it  is  fit  to  be  settled  by  the  highest  authority. 
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According  to  our  opinion  it  is  not  necessary  to  the  judgment  i^W- 

in  this  cause.    Because,  supposing  the  action  to  lie,  we  think  Johkbtokb 

judgment  ought  to  be  given  for  the  defendant.*  \  Brrorr' 
The  judgment  was  accordingly  reversed  by  the  Lord 
Chancellor'. 


In  the  House  of  Lords: 

The  original  plaintiff  (Sutton),  being  dissatisfied  with  this 
judgment  of  reversal,  brought  a  writ  of  error  upon  it,  returnable 
in  Parliament. 

The  counsel  on  behalf  of  Sutton  (plaintiff  in  the  last  writ  of 
error  as  well  as  plaintiff  in  the  original  action),  were,  T.  Erskine, 
G.  Woody  and  F.  Bower,  and  the  argument  followed  the  order  of 
the  errors  specially  assigned  as  above  mentioned  in  the  Exchequer 
Chamber.  The  points  relied  on  by  the  plaintiff  were  the 
following : 

1st  Error. — The  contention  is  that  it  is  to  be  inferred  from 
the  sentence  of  the  court-martial,  that  Sutton  was  guilty  of 
disobedience  to  the  orders  of  Johnstone,  though  he  was  excusable 
for  such  disobedience  for  reasons  not  known  to  Johnstone.  But 
it  does  not  appear  that  the  court-martial  meant  either  that 
Sutton  had  been  guilty  of  disobedience,  or  that  the  justification 
was  not  known  to  Johnstone.  It  is  a  principle  of  law  that  every 
intendment  must  be  made  to  support  a  verdict,  and  none  to  destroy 
it.  Malice  and  want  of  probable  cause  having  been  expressly 
averred  in  the  declaration,  it  must,  alter  verdict,  be  presumed 
that  all  the  circumstances  disclosed  to  the  court-martial  were 
before  known  to  the  defendant.  

2nd  Error. — ^If  it  is  meant  by  the  error  so  assigned,  that 
Suttcoi  brought  the  action  simply  for  Johnstone's  having  him 
tried  by  court-martial,  the  record  is  not  properly  understood ; 
the  injury  complained  of  being  that  Johnstone  brought  the 
plaintiff  to  such  trial  from  malicious  motives,  without  even  a 
reasonable  and  probable  cause,  and  with  a  perfect  knowledge  of 
his  innocence,  with  a  view  to  injure  and  oppress  him.  If  it  is 
meant  that  such  conduct  is  in  the  due  course  of  discipline,  the 

*  The  plaintiff  in  error. 
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1786.  proposition  is  wholly  untenable.  For  no  wrong  can  be  without 
Johnstons  a  remedy,  and  the  courts  of  common  law  are  the  only  tribunal 
%n^no^/    before  which  he  can  sue  for  damages. 

Srd  Error. — ^If  in  law  and  fact  it  was  possible  that  prize- 
money  could  be  lost  to  Sutton  by  the  acts  complained  of,  the 
loss  must  now  be  taken  to  have  been  proved.  If  it  was 
impossible,  it  must  now  be  assumed  that  the  jury,  under 
direction  of  the  judge,  did  not  take  this  item  of  claim  into 
consideration. 

4dh  Error. — If  the  objection  is  meant  to  be  taken  on  the 
ground  that  the  courts  of  common  law  are,  from  the  nature 
of  the  subject,  unable  to  judge  of  it,  the  answer  is,  that  the 
courts  of  law,  must  be  supposed  competent  to  their  functions. 
And  courts,  having  jurisdiction  of  the  cause  before  them,  must 
take  notice  of  and  decide  upon,  matters  incidentally  arising, 
though  they  may  be  of  a  sort  over  which  the  court  has  not 
original  jurisdiction. 

6th  Eiror, — It  having  been  stated  in  the  declaration  that  it 
was  Johnstone's  duty,  as  commander  of  the  particular  expedi- 
tion to  have  held  a  court-martial,  it  must,  after  verdict,  be  as- 
sumed to  have  been  proved,  or  admitted,  that  the  defendant 
(Johnstone)  had  the  necessary  commission  to  hold  court- 
martials. 

The  defendant  (Johnstone)  had  for  his  counsel  R.  P.  Arden, 
E.  Bearci'oft,  J.  Scott,  and  R.  Dallas,  and  the  arguments  relied 
upon,  on  his  side,  were  briefly  these : 

The  bringing  of  the  plaintiff  to  trial  by  court-martial  is  an  act 
of  discipline  for  which  no  action  will  lie.  The  same  reasons  of 
public  policy  apply  to  a  commander-in-chief,  as  to  a  judge  or 
juror ;  as  to  whom  no  action  lies  for  an  act  done  in  that  capacity, 
though  it  be  alleged  to  be  malicious.  By  statute  law  an  offence 
against  naval  discipline  must  be  tried  by  a  court-martial.  If  an 
action  lay,  the  jury  must  inquire  into  the  want  of  probable  cause 
(as  well  as  malice),  and  they  are  incompetent  to  this  inquiry  for 
the  same  reason  that  they  are  incompetent  to  try  the  original 
charge.    The  proper  remedy  for  an  officer  unjustly  treated  is  to 
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bring  hia  accuser  to  trial  before  a  court-martial  on  a  charge  of        i78e. 
cruel  and  oppressive  behaviour.    The  want  of  being  able  to  get    jobi^btokb 
satisfaction  in  damages  puts  him  in  no  worse  situation  than    ^i^^^^' 
those  persons  who  may  suffer  wrong  from  the  other  persons 
against  whom  no  action  can  be  brought  as  above  mentioned. 

But  supposing  such  an  action  would  lie,  enough  appears  on 
the  record  to  arrest  the  judgment.  The  sentence  of  the  court- 
martial  stated  in  the  declaration  did  not  negative  the  facts 
charged  against  him,  but,  admitting  them  to  be  true,  declared 
the  plaintiff  to  be  justifiable.  That  shows  a  reasonable  and 
probable  cause  for  having  preferred  the  charge.  By  the  22nd 
article  of  War,  22  Geo.  II.  c.  88,  disobedience  to  any  lawful  com- 
mand of  a  superior  olBScer  is  made  liable  to  such  punishment  as 
a  ddurt-martial,  according  to  the  degree  and  nature  of  the  offence, 
shall  inflict ;  and  nothing  can  justify  disobedience  but  a  physical 
impossibility  to  obey.  The  sentence  of  acquittal  cannot,  on  any 
reasonable  construction,  be  understood  as  implying  that  a 
physical  impossibility  existed ;  so  that  on  the  face  of  the  sen- 
tence itself,  the  justification  was  illegal ;  and  this  furnishes  the 
strongest  ground  for  saying  that  there  was  a  reasonable  and 
pn)bable  cause  for  the  charge.  Even  if  it  could  be  inferred  from 
the  sentence  that  there  was  a  physical  impossibility  or  the  be- 
lief of  a  physical  impossibility  of  obeying ;  still  the  fact  of  disobe- 
dience existing  made  it  the  duty  of  the  commander-in-chief  to 
bring  the  plaintiff  to  trial  by  a  court-martial,  for  them  to  decide 
whether  the  circumstances  did  constitute  such  alleged  physical 
impossibility.  And  if  there  could  be  any  justification  short  of 
physical  impossibility,  it  was  stiU  his  duty  to  bring  the  circum- 
stances before  a  court-martial  for  them  to  decide  whether  they 
lonounted  to  such  justification. 

The  claim  for  damages  for  loss  of  prize-money  cannot  be  sus- 
tained as  the  legal  consequence  of  the  plaintiff's  arrest.  It  must  be 
aesumed  that  on  his  acquittal  he  was  re-instated  in  his  full  rights. 

The  charge  of  neglecting  to  hold  a  court-martial  is  liable  to  the 
same  objection  as  the  other  charges,  inasmuch  as  it  is  a  complaint 
against  a  public  officer  for  the  exercise  of  legal  powers ;  and 
it  is  liable  to  the  further  objection  that  the  neglect  to  hold  a 
court-martial  in  order  to  oppress  and  injure  the  accused  is  an 
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1736.        offence  against  the  articles  of  war,  and  must  therefore,  in  the 

JoHKSTOKE    form  of  a  criminal  charge,  be  tried  by  a  court-martial. 

V,  Sutton, 

inKiTor.  ^^^  hearing  counsel  on  this  writ  of  error,  the  following 
question  was  put  to  the  judges :  "  What  judgment,  or  other 
award,  ought  to  be  made  on  the  record  as  it  lay  before  the 
House  ?  "  And  Mr.  Justice  Gould  having  delivered  the  unani- 
mous opinion  of  the  judges  present,  that  the  judgment  given  in 
the  Exchequer  Chamber  ought  to  be  affirmed ;  it  was  thereupon 
ordered  and  adjudged  thai  the  same  should  be  affirmed.* 


K.  B.  HILARY   TERM. 

♦ .  ■ 


jal^n.  SENH0U8E    v.    CHRISTIAN    and    Othees. 

— ^  '  (IT.  R.  560—571.) 

Under  the  grant  of  a  free  and  convenient  way  for  the  pmpose  of 
canying  coals,  among  other  articlee,  the  grantee  has  a  right  to  lay  a 
framed  waggcn-way.  Under  a  grant  of  a  way  from  A.  to  B.  in, 
through,  and  along  a  particular  way,  the  grantee  is  not  justified  in 
making  a  transrerse  road  across  the  same. 

This  was  an  action  of  trespass  upon  a  certain  slip  of  land  or 
lane.  On  the  trial  a  verdict  was  found  for  the  plaintiff,  with 
one  shilling  damages,  subject  to  the  opinion  of  the  Court  on  a 
case,  which  stated  in  substance  as  follows : 

By  an  indenture  dated  18th  May,  1722,  and  made  between 
H.  Senhouse  (who  was  seised  of  the  slip  of  land  in  question)  of 
the  one  part,  and  J.  Christian  (predecessor  of  the  defendant)  of 
the  other  part,  he  the  said  H.  Senhouse  granted  to  the  said 
J.  Christian,  his  heirs  and  assigns  for  ever,  ''  a  free  and  con- 
venient way,  as  well  an  horseway  as  a  footway,  as  also  for  carts 

*  Ncie, — l!he  heads  of  the  argu-  39  L.  J.  Q.  B.  53,  on  demurrer  to 
ments  before  the  House  of  Lords,  a  replication  alleging  actual  malice 
which,  it  will  be  observed,  to  a  great  and  want  of  probable  cause,  the 
extent,  repeat  those  employed  in  the  Court  of  Queen's  Bench  by  a  ma- 
Exchequer  Chamber,  are  taken  from  jority  (Mellor  and  Lush,  JJ.;  diss. 
•*  Brown's  Beports  of  Cases  in  Parlia-  Coleridge,  C.J.)  decided  in  favour  of 
ment,"  vol.  1,  pp.  76 — 100.  In  a  the  absolute  privilege  of  the  superior 
comparatively  recent  case,  Dawkins  officer.— B.  C. 
V.  Paulet  (1869),  L.  B.  5  Q.  B.  94, 
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waggons,  wains,  and  other  carriages  whatsoever,  in,  through,  1787. 
over,  and  along,  the  aforesaid  slip  of  land,  leading  from  the  steps  sbnhoubb  r. 
or  bridge  at  the  bottom  of  the  said  close,  called  the  New  Close,  .  c™"'^-^- 
to  the  common  highway  aforesaid,  leading  between  Flimby  and 
Netherhall,  with  full  and  free  licence  to  make  and  lay  causeways, 
or  otherwise  to  repair  and  amend  the  same,  when  and  as  often  as 
there  should  be  occasion ;  together  with  full  and  free  licence  to 
.  and  for  the  said  John  Christian  deceased,  his  heirs  and  assigns, 
his  and  their  workmen,  agents,  and  servants,  from  time  to  time, 
to  make  use  of  and  enjoy  the  said  way,  on  foot  or  on  horseback, 
and  with  wains,  carts,  and  waggcms,  or  any  other  carriages,  and 
with  full  and  free  liberty  by  all  or  any  of  the  ways  or  carriages 
aforesaid,  to  lead  and  carry  stone,  wood,  timber,  iron,  bricks, 
tiles,  gravel,  lime,  coal,  or  other  thing  or  things  whatsoever,  in, 
through,  over,  and  along  the  said  way,  when,  whither,  as  often, 
and  in  what  manner  to  him  the  said  grantee,  his  heirs  and 
assigns,  it  should  seem  convenient/' 

A  framed  waggon- way  was  first  made  over  the  slip  of  land  in 
question  by  the  Broughton  Colliery  Company  in  the  year  1768. 
There  h^s  always,  since  the  making  of  such  framed  waggon- way, 
been  left  on  the  East  side  another  road  of  width  enough  for  carts 
with  coals  to  pass  along;  but  such  carts  meeting  cannot  pass 
each  other  in  most  parts  of  the  said  road,  on  the  side  of  the 
framed  waggon-way.  The  plaintiff  makes  use  of  the  framed 
waggon- way  in  the  slip  of  land  for  his  own  coals.  The  defendant 
Christian  could  not  carry  his  own  coals,  along  the  slip  of  land  in 
question,  so  commodiously  as  he  now  does,  without  a  framed 
waggon-way.  Shortly  before  the  present  action,  the  defendant 
Christian  had  opened  a  way  leading  in  a  transverse  direction 
from  the  line  of  the  former  framed  waggon-way  along  a  new 
framed  waggon- way  made  by  him,  and  laid  in  the  said  slip  of 
land,  and  extending  from  and  out  of  the  said  slip  of  land  into  a 
close  belonging  to  the  defendants 

Law^  for  the  plaintiff,  observed  that  two  questions  arose  in 
this  cause :  1st,  Whether  the  deed  of  1722,  under  which  alone 
the  defendants  justified,  explained  as  it  was  by  other  deeds  and 
transactions  between  the  parties,  authorized  them  to  fix  a  framed 
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1707.  waggon-way  In  the  slip  of  land  in  question,  for  the  purpose  of 
Sekhoubk  r.  using  and  enjojdng  the  right  of  way  in  that  shape.  2ndly,  Even 
CHBisTiAy.  aupposing  that  the  defendants  were  authorized  in  laying  and  con- 
tinuing a  framed  waggon-way  along  the  slip  of  land  in  a  straight 
direction,  whether  they  were  also  warranted  by  the  same  grant 
to  make  transverse  roads  out  of  the  slip  of  land  into  other  closes 
adjoining,  and  not  terminated  by  either  of  the  limits  ?  He  first 
considered  both  these  questions  together  as  they  stood  under  the 
deed  of  1722,  unexplained  by  other  circumstances. 

The  right  of  way  granted  by  the  deed  of  1722  does  not  com- 
prehend a  framed  waggon-way,  nor  could  be  intended  to  do  so  at 
the  time,  inasmuch  as  it  is  incompatible  with  the  other  species  of 
way  granted  and  reserved  by  that  deed.  There  is  only  one  way 
granted  for  the  several  purposes  of  passing  on  foot,  on  horseback, 
and  in  common  carriages.  The  road  should  therefore  be  used 
and  repaired  in  such  a  manner  as  to  meet  all  these  uses :  but 
this  is  inconvenient  for  all  the  ordinary  purposes  of  travelling.^ 

Next,  as  to  the  right  of  the  defendant  to  make  a  transverse 
road.  This  is  a  grant  of  a  road  between  certain  limits ;  in  which 
case  the  grantee  can  only  use  it  in  such  a  manner,  as  to  go  from 
one  of  these  limits  to  the  other  (1  Bo.  Abr.  891,  A.  1 ;  Laughton 
V.  Ward,  Lutw.  Ill ;  1  Ld.  Baym.  75).  In  the  deed  of  1722 
the  words  *'  when,  whither,  as  often,  and  in  what  manner  the 
grantee  pleased,"  are  restrained  by  the  antecedent  words,  ''  in, 
through,  over,  and  along  the  said  way,"  described  by  its  limits ; 
and  the  word  across  is  not  used. 

Chambre,  contra^  was  desired  by  the  Court  to  confine  himself 
to  the  question  upon  the  right  of  the  transverse  way. 

The  single  question  is  on  the  construction  of  the  deed  of  1722 
alone.  Under  that  deed  the  defendant  is  entitled  to  a  transverse 
way ;  for  the  right  of  way  granted  by  that  deed  is  co-extensive 
with  the  slip  of  land.  The  words  of  the  grant  are  to  be  taken 
most  strongly  against  the  granting  party,  as  well  in  an  indenture, 
as  in  the  case  of  a  deed-poll.  The  deed  expressly  states  the  uses 
for  which  the  road  was  granted,  amongst  others,  that  of  carrying 
coals.  It  is  manifest  that  the  grantor  meant  to  give  the  whole 
extent  of  the  land,  for  there  is  no  other  limitation  of  the  right, 
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intended  to  be  granted,  mentioned  in  the  deed,  than  the  breadth        1787. 
of  the  slip  of  land.    The  deed  too  contains  a  covenant  by  the  skhhoube  r. 
grantee  to  repair  the  fences  by  him  newly  erected  along  the  side    Christian. 
of  the  way  granted ;  it  is  not  said  along  the  slip  of  land ;  which 
shews  that  the  parties  intended  that  the  right  granted  should 
extend  the  whole  breadth  of  the  slip  of  land.     So  again,  in  the 
same  deed  there  is  a  covenant  by  the  grantor,  that  he  would  not 
plough  up  the  slip  of  land,  whereby  the  way  in,  through,  and 
along  the  same  should  be  straightened. 

Then,  taking  it  for  granted  that  the  defendant  was  entitled  to 
a  right  of  way  along  the  slip  of  land  in  the  manner  claimed, 
there  is  nothing  to  prevent  him  from  stopping  short  before  he 
gets  to  the  terminuin  ad  quern.  The  cases  which  have  been  cited 
to  the  contrary  do  not  apply ;  they  are  cases  of  ways  appurtenant 
to  particular  closes.  But  this  is  a  way  in  gross ;  for  it  would 
be  absurd  to  say,  that  it  is  appurtenant  to  the  steps  from  whence 
it  leads. 

Law^  in  reply,  was  stopped  by  the  Court, 

ASHHUBST,  J. : 

As  to  the  direct  road,  it  is  most  clear  that  the  grantee  has  a  [  568  ] 
right  to  the  use  of  it  in  any  manner  that  is  necessary  for  the 
purpose  of  enjoying  the  privilege  intended  to  be  granted.  And 
the  question  is,  as  to  this  part  of  the  case,  whether  under  this 
general  grant  for  the  purpose  of  carrying  coals,  among  other 
things,  he  has  a  right  to  make  any  such  way  as  is  necessary  for 
the  carrying  of  that  commodity.  There  are  no  great'coUieries  in 
the  Northern  part  of  the  kingdom  where  they  have  not  those 
framed  waggon-ways.  And  the  case  itself  expressly  states  that 
the  defendant  cannot  so  commodiously  enjoy  this  way  in  any 
other  manner. 

But  the  principal  question  is  whether,  under  this  grant,  the 
grantee  had  a  right  to  make  transverse  roads  across  the  slip  of 
land  in  question  to  other  collieries  purchased  subsequently  to  the 
time  of  the  grant.  At  the  time  of  this  grant,  it  was  the  intention 
of  the  parties  that  the  grantee  should  have  one  way  from  one  end 
of  this  close  to  the  other ;  and  that  way  the  grantee  may  apply 
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1787.        to  what  purposes  he  pleases.    But  the  parties  meant  that  the 

Sbnhoube  r.  grantee  should  have  only  one  way,  and  that,  subject  to  that,  the 

Chbibtian,   owner  should  still  have  a  right  to  enjoy  the  pasturage  of  the  slip 

of  land:    but  that  right  must  be  materially  abridged  by  the 

grantee's  making  use  of  more  ways  than  one. 

Therefore  I  am  of  opinion  that  the  plaintiff  may  maintain  his 
action  for  the  trespass  committed  out  of  the  way  originally 
granted* 

BULLBR,  J. : 

[  570  ]  Two  points  arise  in  this  case  for  the  consideration  of  the 

Court.  1st,  Whether  on  the  grant  of  1722  the  defendant  had  a 
right  to  lay  a  framed  waggon-way  along  the  slip  of  land  between 
the  limits  mentioned  in  the  grant.  2ndly,  Whether  he  had  a 
right  to  make  another  road  across  the  slip  of  land  not  leading 
.  from  one  end  to  the  other. 

As  to  the  first : — ^It  is  clear  on  the  face  of  the  grant  that  he 
has  a  right  to  lay  a  framed  waggon-way  along  the  slip  of  land ; 
and  he  has  a  right  to  lay  it  by  the  side  of  the  common  road.  It 
was  granted  to  him,  that  he  should  have  a  free  and  convenient 
way  for  several  purposes  stated  in  the  deed,  amongst  others,  that 
of  carrying  coals ;  and  it  is  found  by  the  jury,  that  he  cannot  so 
conveniently  carry  his  coals,  unless  he  has  a  framed  waggon- way. 
Then,  if  such  a  way  be  necessary  for  the  purpose  of  carrying  the 
defendant's  coals,  he  has  a  right,  according  to  the  terms  of  the 
grant,  to  make  it. 

As  to  the  second  point : — I  think  it  is  equally  clear  that  the 
defendant  is  not  justified  in  making  roads  across  the  slip  of  land. 
It  has  been  contended  that  this  is  similar  to  an  highway ;  but  I 
do  not  agree  with  the  counsel  in  that  particular.  It  is  true  that 
in  ancient  proceedings  an  highway  is  stated  as  a  road  leading 
from  one  vill  to  another ;  but  that  is  only  done  for ''the  purpose 
of  shewing  that  it  is  an  highway.  And  it  has  been  settled  of  late 
years  that  it  is  not  necessary  so  to  state  it  in  an  indictment ;  for 
if  it  be  laid  to  be  an  highway,  that  is  sufficient.  And  this  case 
is  not  similar  to  that ;  for  here  the  limits  are  mentioned  as  part 
of  the  grant.  Two  parts  of  the  grant  have  been  relied  on  by  the 
defendant's  counsel  to  shew  that  these  words  did  not  relate  to 
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the  road,  but  were  only  used  as  a  description  of  the  close.    First,        1787. 
the  word  "  whither "  cannot  be  understood  to  mean  that  the  sbnhoubb  «. 
grantee  should  have  a  right  to  go  wherever  he  pleased  over  the    Chbistlut. 
close ;  such  a  construction  might  be  more  oppressive  to  one  party 
than  beneficial  to  the  other.    And  as  to  the  description  of  the 
limits  being  applied  to  the  close,  and  not  to  the  road,  that  could 
not  have  been  intended ;  it  would  have  been  absurd  to  have  said, 
"  a  close  leading  from  one  place  to  the  other ; "  the  word  ''  lead- 
ing "  must  relate  to  the  road,  and  not  to  the  close. 

It  is  to  be  collected  from  a  subsequent  part  of  the  deed,  that  it 
was  the  intention  of  the  parties,  that  the  grantee  should  not  have 
a  transverse  road.  For  after  the  road  was  made  by  him,  both 
were  to  join  in  repairing  it.  That  the  grantor  should  pay  to- 
wards the  repairs,  could  only  proceed  on  the  idea  of  his  having 
the  use  of  the  road.  But  if  the  grantee  had  another  close  adjoin- 
ing to  the  slip  of  land  half  way  down,  and  had  carried  the  road 
to  that  place,  the  grantor  could  not  have  used  that  road  which 
only  led  to  the  defendant's  close.  Then  if  he  could  not  use  it, 
there  is  no  reason  why  he  should  contribute  to  repair  it.  There- 
fore the  parties  had  in  contemplation  a  road  extending  from  the 
steps  to  the  common  highway,  which  was  to  be  open  to  both 
parties.  On  a  proviso  to  repair  jointly,  it  would  be  absurd  to 
say  that  it  meant  a  road  which  one  of  the  parties  could  not 
posdbly  enjoy.  It  is  manifest  that  the  defendants  used  this 
road,  not  for  the  purpose  of  going  from  one  boundary  to  the 
other,  but  for  other  purposes ;  and  for  that  part  the  plaintiff  is 
entitled  to  recover. 

Postea  to  the  plaintiff. 


B.R. — \0h.  I. 
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Jan.  27.  (FIBST  TBIAL.) 

(1  T.  E.  676—590.) 

A  oharter  under  the  Great  Seal  to  a  corporation  within  the  County 
Palatine  of  Chester  is  not  necessarily  void,  by  reason  of  its  not  being 
under  the  Duchy  Seal.  If  a  charter  incorporate  persons  by  an  indefi- 
nite description,  it  ia  not  necessary  for  an  absolute  majority  of  such 
persons  to  accept  it  if  some  attend  meetings  of  the  body. 

This  was  an  information  in  the  nature  of  a  quo  warranto, 
calling  upon  the  defendant,  Thomas  Amery,  to  Bhew  by  what 
authority  he  claimed  to  be  an  alderman  of  the  city  of  Chester. 

The  first  trial  of  the  cause  took  place  before  Eyre,  B.,  at  Salop, 
and  in  the  report  of  the  judge  brought  up  on  motion  for  a  new 
trial,  various  important  points  were  raised.  The  points  argued 
at  this  stage,  and  forming  the  ground  of  the  rule  being  made 
absolute  for  a  new  trial,  will  sufficiently  appear  from  the  judg- 
ment of  BuLLER  J. ;  which,  so  far  as  necessary  to  be  here  set 
forth,  was  as  follows : 

[  586  1  ^  ^  ^^^  objection,  which  was  taken  by  one  of  the  counsel 

against  the  rule,  that  the  charter  of  Charles  the  Second  was  void 
because  it  had  not  the  seal  of  the  county  palatine  of  Chester 
affixed  to  it,  there  is  no  foundation  for  it.  The  cases  which  are 
cited,  do  not  apply  ;  for  they  are  cases  of  grants  within  the  county 
palatine  of  Lancaster.  And  it  is  observable  that,  even  in  one  of 
those  cases  cited,  it  was  held  by  Lord  C.  J.  Tbebt,  that  a  cor- 
poration made  within  the  duchy,  and  not  in  the  county  palatine, 
is  without  warrant.*  But  he  said  within  the  county  palatine  the 
king  may  create  a  corporation  under  the  duchy  seal,  because  the 
Duke  of  Lancaster  hskd  jura  regalia.  But  it  does  not  follow  that, 
because  the  king  may  create  a  corporation  within  the  county 
palatine  under  the  duchy  seal,  he  cannot  do  so  under  the  great 
seal.  Besides,  cases  which  arise  within  the  county  palatine  of 
Lancaster  are  not  applicable  to  the  present.  They  depend  on  a 
particular  statute,!  which  is  confined  to  the  county  palatine  of 
Lancaster.    With  respect  to  offices  granted  under  the  great  seal  of 

♦  Lut.  1237.  t  1  Ed.  IV. 
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England  to  be  exercised  in  Chester,  it  is  said  that  they  depend  ^• 
on  the  statute  84  &  85  Hen.  YIII.  c.  26,  which  (as  it  was  con-  tbk  king 
tended)  enacts  that  offices  in  Chester  shall  be  granted  nnder  the  'amkbt. 
great  seal  of  England,  and  the  Chief  Justice  is  particularly  men- 
tioned. But  on  adverting  to  that  statute,  the  argument  does  not 
appear  to  be  well  grounded ;  because  that  act  relates  only  to 
Wales,  and  not  to  Chester.  Besides,  before  the  passing  of  that 
statute,  the  Crown  had  used  to  grant  offices  in  Wales  under  the 
great  seal ;  for  there  is  a  clause  *  in  that  statute  which  says,  that 
commissions  under  the  great  seal  already  granted  shall  be  in 
force.  Another  circumstance,  worthy  of  observation,  is,  that  the 
sherifEs  of  Chester  are  appointed  at  Westminster  in  the  same 
manner  as  the  other  sheriffs  in  England.  It  is  also  to  be  re- 
marked, that  the  charters  of  Charles  the  Second,  and  James  the 
Second,  are  neither  of  them  under  the  seal  of  the  county  palatine 
of  Chester ;  but  they  are  both  under  the  great  seal  alone. 

Another  objection  has  been  made,  that  it  does  not  appear  that 
the  charter  was  accepted  by  a  majority  of  those  named  in  it.  I 
am  by  no  means  satisfied  that  it  was  necessary  that  it  should  be 
accepted  by  a  majority  of  them.  I  hold  that  there  is  a  great 
difference  between  a  charter  granted  in  general  terms  to  incor- 
porate the  inhabitants  of  a  city,  and  a  charter  like  the  present, 
which  creates  distinct  parts  of  the  corporate  body,  fills  up  some 
of  the  offices  by  name,  and  leaves  it  open  to  them  to  elect  a 
number  of  freemen.  What  is  said  by  Mr.  J.  Yatbs,  in  the  case 
cited  from  Burrow,  exactly  agrees  with  what  I  have  just  laid 
down.  That  was  the  case  of  the  College  of  Physicians.  In  the 
charter  granted  to  them,  six  persons  by  name,  and  all  others  of 
the  Faculty  of  and  in  the  city  of  London,  are  made  a  body  cor- 
porate :  but  the  Court  held  that  all  the  practising  physicians  in 
London  were  not,  by  virtue  of  this  charter,  members  of  the  cor- 
poration. Lord  Mansfield  said,  that  the  corporation  were  only 
bound  to  admit  every  person  whom  they  on  examination  thought 
fit  to  be  admitted  ;  and  that  any  person  who  came  within  that 
description  had  a  right  to  be  admitted.  Yates,  J.,  said,t  "  I  am 
far  from  thinking  that  all  the  men  of  and  in  London,  then  prac- 

♦  S.  11.  t  4  Bmr.  2199. 
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1787^  tising  physic,  were  incorporated  by  the  charter.  The  immediate 
TpK~Knro  grantees  under  the  charter  were  the  six  persons  particularly 
^^^mr^  named  in  it.  The  rest  were  to  be  admitted  by  them.  They  were 
not  ipso  facto  made  members.  They  were  first  to  give  their  consent, 
before  they  became  members :  they  could  not  be  incorporated 
without  their  consent."  Now  that  charter  seems  applicable  to 
the  present  case.  For  the  king  by  this  charter  appointed  a  cer- 
tain number  of  aldermen,  and  a  certain  number  of  common 
councilmen.  These  then,  according  to  the  language  of  Mr.  J. 
Yatbb,  are  the  immediate  grantees  of  the  Grown ;  and  a  power  is 
afterwards  given  to  them  to  swear  freemen  upon  their  request, 
they  first  taking  the  oaths.  Therefore  it  appears  to  me,  that 
these  freemen  stand  in  the  same  light  in  which  those  persons  do 
who  practise  physic  in  London.  The  corporation  have  a  power 
delegated  to  them  to  swear  in  certain  persons  on  their  doing  par- 
ticular acts.  But  if  the  law  were  not  so ;  if  any  number  of  free- 
men had  accepted,  it  would  have  been  sufficient ;  for  the  freemen 
are  an  indefinite  body.  And,  in  a  corporation  consisting  of  dif- 
ferent integral  parts,  if  any  of  the  freemen,  being  an  indefinite 
body,  attend  the  meetings  of  the  corporation,  it  is  sufficient.  It 
is  not  required  in  all  cases  that  a  majority  of  the  whole  body 
should  be  present.  And  if  a  smaller  number  than  a  majority  of 
an  indefinite  part  of  the  corporation  be  sufficient  to  constitute  a 
lawful  assembly  for  doing  corporate  acts,  after  they  are  incorpo- 
rated, it  will  be  difficult  to  find  a  reason  why  the  same  number 
may  not  accept  the  charter. 

Note. — The  sequel  of  this  case  is  reported  amongst  the  cases  in 
Trinity  Term,  1788. 
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HOLDFAST    on    the    Demise    op   WOOLLAMS    v.         i^st. 
CLAPHAM.  ^'• 

(1  T.  B.  600—602.) 

The  title  to  copyhold  lands  relates  back  from  the  time  of  the  admit- 
tance to  the  surrender  as  against  all  persons  but  the  lord.  So  that  the 
surrenderee  may  reooyer  in  ejectment  against  the  surrenderor,  on  a 
demise  laid  between  the  times  of  surrender  and  admittance. 

Ejectment  for  lands  in  Yorkshire,  tried  at  the  last  York 
Assizes. 

After  argument  last  term  by  Chanibre  for  the  lessor  of  the 
plaintiff;  and  Law  for  the  defendant : 

AsHHUBST,  J.  now  delivered  the  opinion  of  the  Court : 

The  demise  was  laid  in  April,  1786.  The  plaintiff  proved  his  C  ^^  J 
admittance  on  the  26th  of  July,  1786,  on  a  surrender  by  the 
defendant,  by  way  of  mortgage  made  before  April,  1786 ;  so  that 
the  demise  laid  was  before  admittance.  Mr.  Justice  Bullbr  on 
the  trial  being  inclined  to  think  that  the  title  of  a  copyholder  was 
not  complete  (so  as  to  maintain  an  ejectment)  before  admittance, 
the  plaintiff  was  nonsuited.  And  there  was  in  the  last  term  a 
motion  to  set  aside  the  nonsuit.  It  was  argued  on  the  part  of 
the  defendant,  that  a  surrenderee  cannot  maintain  trespass  till 
admittance,  for  which  was  cited  Gro.  Eliz.  849.  But  we  think 
that  the  doctrine  laid  down  in  that  case  will  not  govern  the  pre- 
sent. For  trespass  is  a  possessory  action,  and  the  case  there  put 
is  of  a  surrenderee  who  never  was  in  possession ;  so  that  the 
determination  in  that  case  may  be  true.  But  ejectment  is  a  fic- 
titious action  for  the  trial  of  title. 

As  against  all  persons  but  the  lord,  the  title  of  the  surrenderee, 
after  admittance,  is  perfect  as  from  the  time  of  the  surrender, 
and  shall  relate  back  to  it.  If  there  had  been  no  admittance 
here  before  the  trial,  it  might  have  raised  a  greater  doubt ; 
though  even  then,  in  the  present  case  we  do  not  think  it  would 
have  barred  the  plaintiff's  right  to  recover,  for  reasons  which 
I  shall  state  hereafter.  But  here  there  was  an  admittance  before 
trial,  and  that  shall  by  relation  operate  so  as  to  give  the  plaintiff 
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1787.  a  complete  title  from  the  time  of  the  surrender ;  for  the  admit- 
HoLDFABT  V,  tanco  is  only  a  circumstance  required  by  law  merely  for  the  sake 
Clapham.  qI  jjjg  IqpJ^  Jq  I  Leon.  100,  Rumney  v.  Eves,  it  was  holden,  that 
if  customary  land  do  descend  to  the  younger  son  by  custom,  and 
he  enter  and  leaseth  it  to  another,  who  takes  the  profits,  and 
after  is  ejected,  he  shall  have  an  ejectiane  firmay  without  any 
admittance  of  his  lessor,  or  presentment  that  he  is  heir ;  though 
there  it  might  be  as  well  urged  that  the  lessor's  title  was  a  part 
of  his,  and  not  complete  without  admittance.  But  if  there  could 
have  been  any  doubt  as  between  the  present  lessor  of  the  plaintiff 
and  a  stranger,  we  think  that,  considering  the  relation  between 
the  lessor  of  the  plaintiff  and  the  present  defendant,  that  doubt 
is  removed ;  for  this  ejectment  is  brought  against  the  surrenderor 
himself  by  the  surrenderee.  For  the  surrenderor  is  considered  as 
a  trustee  for  the  surrenderee.  (9  Mod.  75.)  The  case  of  Davy  v. 
Beardsham  is  there  cited,  which  was,  where  the  testator  had 
agreed  for  the  purchase  of  a  copyhold,  and  pursuant  to  that 
agreement  a  surrender  was  made  out  of  Court  to  his  use ;  then 
he  devised  all  his  lands  to  B.  B.  and  died  before  admittance ;  it 
was  decreed  that  the  copyhold  lands  should  pass ;  because  the 
testator  had  a  title  in  equity  to  recover  them,  and  the  vendor 
stood  seised  for  him  till  a  legal  conveyance  could  be  made.  If 
then  the  surrenderor  is  only  considered  in  the  light  of  a  trustee 
for  the  surrenderee,  whatever  might  have  been  the  case  formerly, 
in  these  days  the  Courts  have  considered  this  species  of  action 
with  greater  liberality,  and  will  never  suffer  a  trustee  to  set  up  a 
formal  objection  against  the  plaintiff's  recovering  the  possession 
of  that  property  which  he  only  holds  in  his  right  and  for  his 
benefit.  Therefore  on  the  whole  we  think  that  this  nonsuit  ought 
to  be  set  aside,  and  a  new  trial  granted. 

'    Ride  absolute* 

<  F«fe  4  Burr.  1962. 
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TUENER    V.  WINTER.  i787. 

(1  T.  R  602—608.)  ^f^ 

A  patent  is  yoid,  if  the  specifioation  be  ambigaous,  or  giro  directioiis 
which  tend  to  mislead  the  public. 

Tms  was  an  action  on  the  case  brought  against  the  defendant 
for  infringing  the  plaintiff's  patent,  which  was  granted  to  him 
for  producing  yellow  colour  for  painting  in  oil  or  water,  and 
making  white  lead,  and  separating  the  mineral  alkali  from  com- 
mon salt,  all  by  one  process.  On  the  trial  before  BuUer,  J.  at 
the  last  Sittings  at  Westminster,  a  verdict  was  found  for  the 
plaintiff;  and  on  a  motion  to  set  aside  that  verdict  and  grant  a 
new  trial,  these  facts  were  reported.  The  plaintiff  within  the 
usual  time  had  enrolled  the  following  specification :  ''  Take  any 
quantity  of  lead,  and  calcine  it,  or  minium,  or  red  lead,  litharge, 
lead  ash,  or  any  calx,  or  preparation  of  lead  fit  for  the  purpose  ; 
to  any  given  quantity  of  the  above-mentioned  materials  add  half 
the  weight  of  sea  salt,  with  a  sufficient  quantity  of  water  to  dis- 
solve it,  or  rock  salt,  or  sal  gem,  or  fossil  salt,  or  any  marine 
salt,  or  salt  water  proper  for  the  purpose ;  mix  them  together  by 
trituration  till  the  lead  becomes  impalpable,  or  sufficiently  com- 
minuted. When  the  materials  have  been  ground,  let  them  stand 
for  twenty-four  hours,  in  which  time  the  lead  will  be  changed  to 
a  good  white,  and  the  salt  decompounded ;  if  not,  the  trituration 
must  be  repeated  with  a  further  addition  of  salt,  till  the  white 
colour  be  obtained ;  the  decomposition  of  the  salt  may  also  be 
brought  about  by  digestion  or  by  calcination.  The  materials 
may  be  suffered  to  remain  together,  before  the  alkali  is  separated 
by  the  addition  of  water,  for  a  longer  time  than  is  specified  above, 
according  to  the  discretion  of  the  operator,  and  the  end  he  wishes 
to  obtain.  The  yellow  colour  is  produced  by  calcining  the  lead 
after  the  alkali  has  been  separated  from  it  till  it  shall  acquire  the 
colour  wanted :  This  will  be  of  different  tints  according  to  the 
continuance  of  the  calcination,  or  the  degree  of  heat  employed. 
The  white  lead  must  be  finished  by  repeated  ablutions,  and  by 
bleaching  it  till  the  white  be  made  perfect."  On  the  part  of  the 
plaintiff  it  was  proved  that  the  first  effect  of  the  process  was  the 
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1787.  separating  of  the  mineral  alkali  from  common  salt ;  that  that 
TuBNEB  V.  produced  white  lead ;  and  that  by  continuing  the  process  to  a 
certain  degree,  and  afterwards  exposing  the  matter,  the  yellow 
colour  was  produced.  That,  as  the  specification  required  the 
heat  to  be  continued  till  the  colour  was  obtained,  any  person 
trying  the  experiment  would  necessarily  be  led  to  fusion.  That  a 
chymist  would  see  by  the  specification,  that  if  less  heat  would 
not  answer  the  purpose,  he  must  go  on  to  fusion.  The  difference 
between  fusion  and  calcination,  both  of  which  proceed  from 
different  degrees  of  heat  operating  upon  the  subject-matter,  was 
that  the  substance  to  be  calcined  continued  in  a  solid  form ; 
whereas  fusion  is  a  liquid  state  to  which  the  substance  may  be 
reduced  by  continuing  the  heat.  Instances  were  produced  by 
persons  who  had  made  the  colour  by  the  help  of  the  specification 
after  trying  some  experiments.  In  trying  those  experiments 
minium  had  been  fused  in  the  first  instance.  The  white  lead 
produced  by  following  the  directions  in  the  specification  was  not 
what  was  sold  as  such,  but  a  white  substance,  the  basis  of  which 
was  lead.  For  the  defendant  it  was  proved  that  the  patent 
colour  could  not  be  made  by  following  the  directions  of  the 
specification.  For  calcination  was  not  sufficient  to  pro- 
duce the  effect  intended ;  it  was  necessary  to  go  on  to  fusion. 
That,  as  it  appeared  upon  the  specification,  minium  or  red  lead 
might  be  considered  most  convenient  for  the  purpose,  because  a 
previous  process  was  necessary  to  reduce  lead  to  minium  or 
litharge,  before  the  other  parts  of  the  process  were  to  be  begun  ; 
minium  and  litharge  differing  only  in  having  undergone  different 
degrees  of  calcination.  But  that  minium  would  not  produce  the 
effect  unless  first  fused.  And  that  if  red  lead  were  calcined,  the 
experiment  would  not  succeed  without  fusion :  Whereas,  accord- 
ing to  the  terms  of  the  specification,  fusion  should  be  cautiously 
avoided.  That  the  specification  was  calculated  to  mislead  also  with 
respect  to  the  salts.  For  fossil  sal  is  a  generic  term,  including  all 
mineral  salts  :  but  only  one  species  of  fossil  salt,  namely,  sal  gem, 
has  marine  acid,  without  which  the  colour  could  not  be  produced. 
That  several  persons  have  tried  to  make  white  lead  by  the  specifica- 
tion, but  had  not  succeeded.  They  could  only  produce  a  greyish 
white  powder  quite  unfit  for  painting,  and  not  merchantable. 
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Mr.  J.  BuLLER,  after  reporting  these  facts,  observed,  that  at  1787. 
the  trial  three  objections  had  been  taken  to  the  specification,  tutobb  r. 
1st.  That,  after  directing  that  lead  should  be  calcined,  it  directed 
another  ingredient  to  be  taken,  which  would  not  answer  the 
purpose,  namely,  minium.  Neither  was  it  said  that  the  minium 
should  be  calcined  or  fused :  But  if  it  had  any  reference  to  the 
preceding  words,  then  it  should  be  calcined,  which  would  not 
produce  the  effect,  fusion  being  necessary.  2ndly.  That  "  fossil 
salt"  was  improperly  mentioned.  There  were  many  kinds  of 
fossil  salt,  only  one  of  which,  namely, ''  sal  gem  "  would  answer 
the  purpose ;  because  it  must  be  a  marine  salt.  Srdly.  That  all 
these  things  put  together  did  not  produce  the  thing  intended. 
And  the  patent  was  for  an  invention  to  do  three  things  in  one 
process,  whereas  one  of  them,  namely  white  lead,  could  not  be 
produced  at  all ;  for  that  a  white  substance  like  lead  remained, 
applicable  only  to  some  of  the  purposes  of  common  white  lead. 
The  learned  Judge  then  said,  that  at  the  trial  he  had  told  the 
jury,  that  if  either  of  these  objections  were  well  founded  it  would 
avoid  the  patent. 

Erskine  and  Piggott  shewed  cause  against  the  rule  tor  grant- 
ing a  new  trial,  and  contended  that  in  actions  for  infringing  patents 
it  is  not  necessary  for  the  plaintiff  to'  give  any  evidence  to  shew 
what  the  invention  is,  but  that  it  is  incumbent  on  the  defendant, 
if  he  objects  to  the  specification,  to  shew  that  it  is  defective,  and 
that  persons,  acquainted  with  the  subject,  could  not  by  the  assist- 
ance of  the  specification  effect  the  thing  intended.  The  con- 
sideration, which  the  patentee  gives  for  his  monopoly,  is  the 
benefit  which  the  public  are  to  derive  from  his  invention  after  his 
patent  is  expired :  and  that  benefit  is  secured  to  them  by  means 
of  a  specification  of  the  invention.  But  it  is  not  necessary  that 
that  specification  should  be  such,  as  that  persons,  unacquainted 
with  the  terms  of  art,  which  must  necessarily  be  used  in  writing 
it,  should  be  able  to  understand  it.  It  is  sufficient  if  persons  of 
skill  can  understand  the  process  by  means  of  the  specification,  so 
as  to  keep  alive  the  discovery  after  the  patentee's  exclusive  title 
is  expired. 
The  first  objection  which  has  been  raised  against  the  suffi- 
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1787.  ciency  of  this  specification  has  no  weight ;  for  though  the  direc- 
Tu^BB  V.  tion  to  calcine  is  applicable  to  all  the  ingredients  in  the  first  part 
WiNTBR.  Qf  ^Q  description,  yet  scientific  persons  would  instantly  discover 
what  degree  of  heat  was  necessary  to  be  used  to  each  of  those 
ingredients;  and  that  minium,  being  already  a  calx,  must  be 
fused.  2ndly.  The  heat  is  ordered  to  be  continued  till  the  experi- 
ment succeeds,  and  the  colour  is  produced.  Fusion  is  a  necessary 
consequence  of  continuing  the  heat;  and  this  direction  would  be 
sufficiently  understood  by  all  persons  acquainted  with  the  subject. 

As  to  the  2nd  objection  with  respect  to  the  **  fossil  salt."  The 
specification  begins  with  ''  sea  salt,"  which  is  the  genus ;  then 
it  afterwards  states  not  *'  any  fossil  salt,"  but  ''  fossil  salt,"  or 
"  any  marine  salt ; "  the  marine  salt  is  therefore  the  basis  of  the 
experiment.  So  that  no  fossil  salt  but  what  is  likewise  a  marine 
salt  can  be  taken  under  this  description. 

The  answer  to  the  8rd  objection  is,  that  a  species  of  white 
lead  is  produced,  though  not  the  common  ceruse;  and  the 
patent  does  not  profess  to  make  the  common  white  lead.  Besides, 
the  making  of  white  lead  was  not  the  subject  of  the  present 
action,  which  was  for  making  the  yellow  colour ;  this  accounts 
for  the  plaintiff's  not  being  prepared  to  prove  this  part  of  the 
specification.  Upon  the  whole,  this  was  a  mere  matter  of 
evidence,  as  to  the  sufficiency  of  the  specification,  upon  which 
the  jury  have  exercised  a  sound  discretion. 

Bearcroft,  in  support  of  the  rule,  was  stopped  by  the  Court. 

ASHHUBST,  J. : 

r  605  ]  I  think  that,  as  every  patent  is  calculated  to  give  a  monopoly 

to  the  patentee,  it  is  so  far  against  the  principles  of  law,  and 
would  be  a  reason  against  it,  were  it  not  for  the  advantages 
which  the  public  derive  from  the  communication  of  the  invention 
after  the  expiration  of  the  time  for  which  the  patent  is  granted. 
It  is  therefore  incumbent  on  the  patentee  to  give  a  specification  of 
the  invention  in  the  clearest  and  most  unequivocal  terms  of 
which  the  subject  is  capable.  And  if  it  appear  that  there  is  any 
unnecessary  ambiguity  affectedly  introduced  into  the  specifica- 
tion, or  any  thing  which  tends  to  mislead  the  public,  in  that  case 
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the  patent  is  void.    Here  it  does  appear  to  me,  that  there  is        1787. 
at  least  such  a  doubt  on  the  evidence,  that  I  cannot  say  this    tuuteb  «. 
matter  has  been  so  fuUy  and  fairly  examined,  as  to  preclude  any     Wikt«b. 
farther  investigation  of  the  subject.    Three  objections  have  been 
made  to  this  specification.    The  first  is,  that  in  the  specification 
the  public  are  directed  ''  to  take  any  quantity  of  lead,  and  calcine 
it,  or  minium,  or  red  lead ; "  from  whence  it  is  inferred  that 
calcining  is  only  to  be  applied  to  lead :  I  confess  if  the  objection 
had  rested  here,  I  should  have  entertained  some  doubt. 

The  next  objection  is,  that  in  the  subsequent  materials  to  be 
added,  the  public  are  directed  to  add,  *'  half  the  weight  of  sea 
salt,  or  sal  gem,  or  fossil  salt,  or  any  marine  salt."  Now  *'  fossil 
salt "  is  a  generic  term,  including  "  sal  gem  "  as  well  as  other 
species  of  fossil  salt.  And  I  understand  that  sal  gem  is  the  only 
one  which  can  be  applied  to  this  purpose ;  so  that  throwing  in 
fossil  salt  can  only  be  calculated  to  raise  doubts  and  mislead  the 
public.  That  word  could  not  have  been  added  with  any  good 
view ;  it  must  produce  many  unnecessary  experiments ;  therefore 
in  that  respect  the  specification  is  not  so  accurate  as  it  ought  to 
have  been. 

Another  objection  was  taken  as  to  the  white  lead ;  to  which  it 
was  answered  that  the  invention  did  not  profess  to  make  common 
white  lead.  But  that  is  no  answer;  for  if  the  patentee  had 
intended  to  produce  something  only  like  white  lead,  or  answering 
some  of  the  purposes  of  common  white  lead,  it  should  have  been 
so  expressed  in  the  specification.  But  in  truth  the  patent  is  for 
making  white  lead  and  two  other  things  by  one  process.  There- 
fore, if  the  process,  as  directed  by  the  specification,  does  not 
produce  that  which  the  patent  professes  to  do,  the  patent  itself  is 
void.  It  is  certainly  of  consequence  that  the  terms  of  a  specifica- 
tion should  express  the  invention  in  the  clearest  and  most  explicit 
manner ;  so  that  a  man  of  science  may  be  able  to  produce  the 
thing  intended  without  the  necessity  of  trying  experiments. 

BULLBB,  J. : 

Many  cases  upon  patents  have  arisen  within  our  memory,       [606] 
most  of  which  have  been  decided  against  the  patentees,  upon  the 
ground  of  their  not  having  made  a  full  and  fair  discovery  of  their 


WiNTBB. 
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1787.  inventions.  Wherever  it  appears  that  the  patentee  has  made  a 
TuBNEB  V.  fair  disclosure,  I  have  always  had  a  strong  bias  in  his  favour, 
because  in  that  case  he  is  entitled  to  the  protection  which  the 
law  gives  him.  How  far  that  law,  which  authorises  the  king  to 
grant  patents,  is  politic,  it  is  not  for  us  to  determine.  When 
attempts  are  made  to  evade  a  fair  patent,  I  am  strongly  inclined 
to  favour  the  patentee:  but  where  the  discovery  is  not  fully 
made,  the  Court  ought  to  look  with  a  very  watchful  eye  to 
prevent  any  imposition  on  the  public.  Then  the  question  is, 
whether  the  present  plaintiff  has  made  a  fair  discovery  ?  I  do 
not  agree  with  the  counsel  who  have  argued  against  the  rule,  in 
saying,  that  it  was  not  necessary  for  the  plaintiff  to  give  any 
evidence  to  shew  what  the  invention  was,  and  that  the  proof  that 
the  specification  was  improper  lay  on  the  defendant ;  for  I  hold 
that  a  plaintiff  must  give  some  evidence  to  shew  what  his 
invention  was,  unless  the  other  side  admit  that  it  has  been  tried 
and  succeeds.  But  wherever  the  patentee  brings  an  action  on 
his  patent,  if  the  novelty  or  effect  of  the  invention  be  disputed, 
he  must  shew  in  what  his  invention  consists,  and  that  he 
produced  the  effect  proposed  by  the  patent  in  the  manner 
specified.  Slight  evidence  of  this  on  his  part  is  sufficient ;  and 
it  is  then  incumbent  on  the  defendant  to  falsify  the  specification. 
Now  in  this  case  no  evidence  was  offered  by  the  plaintiff  to  shew 
that  he  had  ever  made  use  of  the  several  different  ingredients 
mentioned  in  the  specification,  as  for  instance  minium,  which  he 
had  nevertheless  inserted  in  the  patent ;  nor  did  he  give  any 
evidence  to  shew  how  the  yellow  colour  was  produced.  If  he 
could  only  make  it  with  two  or  three  of  the  ingredients  specified, 
and  he  has  inserted  others  which  will  not  answer  the  purpose, 
that  will  avoid  the  patent.  So  if  he  makes  the  article,  for  which 
the  patent  is  granted,  with  cheaper  materials  than  those  which 
he  has  enumer^ated,  although  the  latter  will  answer  the  purpose 
equally  well,  the  patent  is  void,  because  he  does  not  put  the 
public  in  possession  of  his  invention,  or  enable  them  to  derive 
the  same  benefit  which  he  himself  does. 

As  to  the  first  objection  which  has  been  taken  with  respect  to 
the  minium  :  it  was  not  intended  by  any  of  the  plaintiff's 
witnesses  that  he  ever  made  use  of  minium.    And  it  was  proved 
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by  the  defendant's  witnesses,  that  from  the  specification  they        1787. 
should  be  led  to  use  minium,  because  minium  is  lead  already    tuwxb  «. 
calcined,  which  is  what  the  specification  directs  in  the  first     wintbb. 
instance.    But  miniuni  will  not  answer  the  purpose.    Then  as  to 
fusion :  it  is  said  that  the  public  are  directed  by  the  words  of  the 
specification  to  continue  the  heat  till  the  effect  is  produced; 
which  must  necessarily  lead  to  fusion,  though  fusion  is  not 
expressly  mentioned.    But  that  is  no  answer  to  the  objection ; 
for  the  specification  should  have  shewn  by  what  degree  of  heat 
the  effect  was  to  be  produced.    Now  it  does  not  mention  fusion, 
and  as  one  of  the  witnesses  said  in  order  to  produce  the  effect 
**  jovL  must  go  out  of  the  patent ;  **  for  fusion  is  beyond  calcina- 
tion, and  in  some  sense  contrary  to  it ;  and  by  mentioning  cal- 
cination it  should  seem  that  fusion  was  to  be  avoided. 

The  next  objection  was  as  to  the  salts:  ''fossil  salt"  is 
mentioned  as  a  distinct  species  of  salt,  and  many  other  salts  are 
also  mentioned  as  indifferent  whether  one  or  the  other  be  used. 
But  it  was  proved  that  fossil  salt  was  a  generic  term  including 
several  species,  and  that  "  sal  gem  "  was  the  only  species  of  it 
which  would  answer  the  purpose;  because  none  of  the  others 
contained  a  marine  acid,  which  was  essential. 

There  was  no  contradiction  by  the  witnesses  on  the  third 
objection ;  for  the  most  that  the  plaintiff's  witnesses  said,  was, 
that  following  the  specification  the  experiment  only  produced  a 
white  substance  like  lead. 

Now  on  either  of  these  grounds  the  patent  is  void.    Because  if 

the  patentee  says,  that  by  one  process  he  can  produce  three 

things,  and  he  fails  in  any  one,  the  consideration  of  his  merit, 

and  for  which  the  patent  was  granted,  fails,  and  the  Grown  has 

been  deceived  in  the  grant.    Slight  defects  in  the  specification 

will  be  sufficient  to  vacate  the  patent.    In  a  case  before  Lord 

Mansfssld  for  infringing  a  patent  for  steel  trusses,  it  appeared 

that  the  patentee,  in  tempering  the  steel,  rubbed  it  with  tallow, 

which  was  of  some  use  in  the  operation  ;  and  because  this  was 

omitted  the  specification  was  held  to  be  insufficient,  and  the 

patent  was  avoided. 

Rule  ahgolute.* 

♦  VifJe  Bull.  Nisi  Pri.  6tli  Ed.  [75]  &c. 
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1787.  MITCHELL    AND    Others   v.  EDIE. 

^^'  (1  T.  E.  60a— 616.) 

When  the  assured  reoeiye  intelligenoe  of  such  a  loss  as  entitles  them 
to  abandon,  they  must  make  their  election  in  the  first  instance ;  and  if 
they  abandon,  they  must  giye  the  imderwiiters  notice  in  a  reasonable 
time ;  otherwise  they  waiye  their  right  to  abandon  and  can  only  recoyer 
as  for  an  average  loss. 

This  was  an  action  on  a  policy  of  insurance  on  goods  on  board 
the  ship  Lady  Mansfield  ''from  Jamaica  to  London."  The 
defendant  paid  into  Goort  a  sum  of  money  on  account  of  an 
average  loss.  At  the  trial  before  Buller,  J.  at  the  last  Sittings  at 
Ooildhall,  the  cause  was  ultimately  referred  to  one  of  the  jury  to 
consider  what  was  due  to  the  plaintiffs,  who  found  that  nothing 
was  due ;  and  thereupon  a  verdict  was  entered  tor  the  defendant. 
And  now,  upon  a  motion  for  a  new  trial,  the  following  facts  were 
reported ;  the  ship  was  captured  in  the  course  of  her  voyage  by 
an  American  privateer,  and  a  few  days  afterwards  the  captor, 
having  stripped  her  of  her  stores,  and  part  of  her  rigging,  and 
having  taken  out  some  of  the  hands,  set  her  at  liberty.  There 
was  a  clause  in  the  policy  to  exempt  the  underwriters  from 
average  losses  under  8Z.  per  cent.  And  the  part  of  her  cargo 
taken  out  did  not  amount  to  that  sum.  In  consequence  of  this 
loss  of  part  of  the  crew,  it  became  impossible  for  the  ship  to 
pursue  her  voyage,  and  she  was  obliged  to  bear  away  to  Charles 
Town,  where  she  arrived  on  the  18th  of  February,  1782.  She 
was  there  put  into  the  hands  of  one  Gruden,  who  was  a  part- 
owner  in  the  ship,  and  had  likewise  been  engaged  with  one  of 
the  plaintiffs  in  former  transactions.  Gruden  in  June,  1782,  sold 
the  cargo,  and  received  the  whole  profits  of  the  sale  but  remitted 
home  no  part  of  them.  In  his  books  he  had  given  the  under- 
writers credit  for  the  amount.  At  the  time  of  the  sale  he  was  in 
bad  circumstances,  and  afterwards  became  insolvent.  In  June, 
1783,  Gruden  came  to  England,  and  several  applications  were 
made  to  him  on  the  part  of  the  plaintiffs  by  Abel,  who  had 
concerns  with  the  plaintiffs  as  well  as  with  Gruden,  and  who  said 
at  the  trial,  that  the  plaintiffs  had  looked  to  Gruden  for  payment 
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for  two  or  three  years;  dnring  all  which  time  no  notice  of        1787. 
abandonment  had  been  given  by  the  plaintiffs  to  the  under-  mitohu.l  «. 
writers.  ^'^"• 

The  learned  Judge  then  stated,  that  the  first  question  which  [  609  ] 
had  been  made  was,  whether  the  plaintiffs  were  entitled  to  re- 
cover as  for  a  total  loss.  And  as  to  this  he  was  of  opinion,  that 
as  there  had  been  a  capture  which  for  a  time  had  occasioned  a 
total  loss,  the  owners  had  the  option  to  abandon  or  not  as  they 
pleased ;  but  if  they  chose  to  abandon,  they  ought  to  have  done 
it  immediately  upon  receiving  intelligence  of  the  loss ;  and  that 
as  they  had  not  done  so,  but  had  looked  to  Gruden  as  their  agent 
for  payment,  he  was  of  opinion  that  they  had  waived  their  right 
to  abandon,  and  could  only  recover  as  for  an  average  loss. 

After  argument : 

ASHHUBST,  J. : 

The  first  question  is : —  .  ^^^ 

Whether  the  plaintiffs  are  entitled,  under  these  circumstances, 
to  recover  as  for  a  total  loss  ? 

I  apprehend  that  the  general  rule  is,  that  where  any  part  of 
the  property  insured  has  been  saved,  the  assured  cannot  recover 
as  for  a  total  loss,  unless  he  make  his  election  to  abandon,  and 
give  reasonable  notice  to  the  underwriter  of  his  intention.  But 
it  is  contended  that  the  assured  never  waive  their  right  to 
abandon,  while  they  are  managing  in  the  best  manner  they  can 
for  the  benefit  of  all  concerned ;  and  that  argument  is  grounded 
on  the  common  clause  inserted  in  every  policy,  whereby  he  is 
authorized  ''  to  sue,  labour,  and  travail,  without  prejudice  to  the 
insurance."  Now  this  clause  does  not  in  my  apprehension 
warrant  the  position  in  so  large  an  extent  as  it  is  contended  for. 
It  seems  to  me  that  the  meaning  of  that  clause  is,  that  till  the 
assured  have  been  informed  of  what  has  happened,  and  have  had 
an  opportunity  of  exercising  their  own  judgment,  no  act  done  by 
the  master  shall  prejudice  their  right  of  abandonment.  And 
that  is  reasonable ;  because,  in  general,  the  parties  Uve  in  this 
country,  and  the  loss  may  happen  at  a  great  distance,  so  that 
they  cannot  exercise  their  judgment  immediately ;  it  is  therefore 
necessary  that  the  master,  who  is  on  the  spot,  should  do  the  best 
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1787.  he  can.  But  I  think  that  the  assured  are  bound  to  decide,  and 
Mitchell  v.  signify  their  election  to  the  underwriters,  whether  they  will 
^^^*-  abandon  or  not,  the  first  opportunity ;  and  for  this  reason,  that 
though  the  person,  who  takes  upon  him  to  act  on  the  occasion 
for  the  benefit  of  all  concerned,  is  not  the  agent  of  the  assured, 
yet  if,  upon  receiving  notice  of  the  loss,  they  do  not  elect  to 
abandon  to  the  underwriters,  then  they  adopt  the  acts  of  such 
person,  and  make  him  their  agent.  This  is  something  like  the 
notice  which  is  necessary  to  be  given  to  the  drawer  of  a  bill  of 
exchange,  in  case  of  non-payment,  which  if  the  holder  omit  to 
do,  he  is  considered  as  giving  credit  to  the  acceptor,  and  there- 
fore the  loss,  if  any,  must  fall  on  him.  There  may  be  cases 
where  the  previous  acts  of  the  master  may  not  make  him  the 
agent  of  either  party,  and  he  only  acts  in  common  for  them  both, 
till  notice  is  received  by  the  parties  at  home.  If  after  such  notice 
he  is  continued  in  his  agency,  he  becomes  the  agent  of  the  party 
by  whom  he  is  so  confirmed ;  but  he  cannot  be  considered  as  the 
agent  for  the  underwriters,  till  notice  has  been  given  to  them  and 
they  have  had  an  opportunity  of  exercising  their  discretion, 
whether  they  will  or  will  not  continue  him ;  though,  till  notice 
of  the  loss  was  first  received  by  the  assured,  the  property  con- 
tinued at  the  risk  of  the  underwriters.  Here  it  is  plain  that 
during  the  course  of  near  three  years  Cruden  was  considered  by 
the  assured  as  their  agent;  credit  was  given  to  him  in  that 
character ;  frequent  applications  were  made  to  him  for  payment ; 
and  till  his  insolvency,  there  was  no  appearance  of  any  intention 
to  disown  him;  that  was  the  first  moment  when  the  assured 
thought  of  abandoning. 

BuiiLEB,  J. : 

[  614  ]  The  only  question  of  general  consequence  is,  Whether  the 

owners  are  entitled  to  recover  as  for  a  total  loss  ?  It  is  true  that 
the  owners  are  not  bound  to  abandon ;  there  never  was  a  case 
which  determined  that  they  were ;  on  the  contrary,  all  the  cases 
have  said  that  where  they  are  entitled  to  abandon,  if  any  part  of 
the  property  exists,  they  have  the  option  whether  they  will 
abandon  it  or  not.  A  total  loss  is  of  two  sorts :  one,  where  in 
fact  the  whole  of  the  property  perishes ;  the  other,  where  the 
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property  exists,  but  the  voyage  is  lost,  or  the  expense  of  pursuing  1787. 
it  exceeds  the  benefit  arising  from  it.  I  am  of  the  same  opinion  Mitchell  v. 
with  my  brother  Ashhurst,  that,  where  the  voyage  is  lost,  but  the  ^°'"' 
property  is  saved,  the  owners  have  an  option  to  abandon ;  but 
that  unless  they  do  elect  to  abandon,  it  is  only  an  average  loss. 
Whether  many  years  ago  it  might  not  have  been  wiser  for  the 
Courts  to  have  determined  that  the  owners  should  not  in  any 
ease  abandon  where  the  property  did  exist,  is  not  for  our  con- 
sideration. About  the  year  1745  that  question  was  determined 
after  much  deliberation :  but  still  unless  the  owners  do  some  act, 
signifying  their  intention  to  abandon,  it  is  only  a  partial  loss. 
The  case  cited  by  the  defendant's  counsel  does  not  apply  here. 
It  was  no  part  of  the  consideration  of  the  Court  there,  whether 
the  event  which  happened  in  the  outward-bound  voyage  should 
entitle  the  assured  to  recover  as  for  a  total  loss :  but  the  ground 
of  that  decision  was,  that,  in  the  homeward-bound  voyage,  the 
ship  was  captured  and  condemned,  which  occasioned  a  total  loss. 
The  only  question  there  was,  whether  the  owners,  by  the  act  of 
shifting  the  goods  from  one  ship  to  another,  had  precluded  them- 
selves from  recovering  on  the  policy  ?  But  in  that  case,  as  the 
assured  had  done  everything  for  the  benefit  of  the  cargo,  the 
Court  thought  they  were  entitled  to  recover. 

Then  the  only  point  to  be  considered  is,  Whether  this  doctrine 
will  be  productive  of  any  uncertainty  ?  If  it  would,  that  would 
be  a  sufficient  reason  in  a  new  case  for  not  adopting  it.  But,  in 
my  opinion,  a  contrary  decision  would  be  productive  of  infinite 
uncertainty.  For  it  would  leave  open  a  very  vague  question, 
namely,  what  time  the  assured  should  be  allowed  to  abandon.  If 
it  can  extend  to  three  years,  there  is  no  reason  why  it  should  not 
to  a  much  longer  period.  But  no  uncertainty  can  follow  from 
this  determination ;  for  our  opinion  is,  that  when  the  account 
of  a  loss  has  reached  the  assured,  they  must  make  their  election 
whether  they  will  abandon  or  not ;  if  they  do,  they  must  give 
notice  of  their  intention  to  the  underwriters  within  a  reasonable 
time.  If  they  act  otherwise,  they  cannot  be  permitted  at  any 
subsequent  period  to  change  the  partial  into  a  total  loss. 


R.R. — VOL.  I. 
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1787.         THE    KING   V.    The    Churchwabdens   and    Oyee- 
^^-  SEERS    OP    MADDEEK 

(1  T.  B.  62i^--629.) 

If  the  name  of  any  person  be  omitted  in  a  rate  made  for  the  relief  of 
the  poor,  the  justices  ought  to  quash  the  rate  and  not  amend  it  by 
adding  hii^  name.^ 

The  following  order  was  returned  by  certiorari  from  the 
sessions  holden  for  the  county  of  Cornwall : 

Upon  the  appeal  of  John  Hoskins  against  a  rate  for  the  relief 
of  the  poor  of  the  parish  of  Maddem,  in  the  county  of  Cornwall, 
the  following  notice  was  produced,  which  had  been  served  on  the 
churchwardens  and  overseers  of  Maddem :  "  I  do  hereby  give 
you  notice,  that  I  do  intend  to  enter  into,  and  try,  such  appeal 
at  the  next  general  quarter-sessions  of  the  peace  to  be  holden, 
&c.  for  that  my  objection  to  the  said  rate,  or  assessment,  and  my 
reason  for  appealing  therefrom,  and  my  charging  it  to  be  partial, 
unfair,  unequal,  and  unjust,  is  that  you  have  left  out  and  omitted 
in  the  said  rate,  or  assessment,  the  name  of  the  Beverend  Wm. 
Borlase,  as  vicar  of  the  said  parish  of  Maddem,  and  neglected  to 
charge,  rate,  and  assess  him  for  the  small  tithes,  dues,  obven- 
tions,  oblations,  and  offerings,  due  and  payable  to  him  as  the 
vicar  of  the  said  parish  of  Maddem,  and  Uable  to  be  rated  and 
assessed  towards  the  reUef  of  the  poor  of  the  said  parish  of 
Maddem,  at  the  time  of  making  the  said  rate  or  assessment,  and 
for  some  time  before.''  The  advocates  for  the  appellant  moved 
to  quash  the  rate  for  the  omission  stated  in  the  notice,  which 
was  objected  to  by  the  advocates  for  the  parish  officers  who  were 
respondents.  They  insisted  that  under  this  notice,  and  for  one 
omission  only,  the  Court  ought  and  were  bound  to  amend  the 
same ;  and  it  then  appeared  that  the  soUcitor  for  the  appellant 
had  omitted  to  give  any  notice  to  Wm.  Borlase  of  the  intention 
of  adding  him  to  the  rate.    The  advocates  for  the  respondents 

*  But  where  a   person  is  over-      B.  y.  InJiah,  of  Che$huni,  2  T.  B.  623, 
charged,  the   sessions  may  amend     reported  in  loco,  post. 
the  rate,  under  the  17  Geo.  II.  c.  38. 
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moved  the  dismission  of  the  appeal  on  the  above  grounds ;  but        i787. 
in  as  much  as  they  did  not  shew  to  this  Court  the  value  of  such  thk"ktno  v 
tithes,  whereby  they  might  amend  the  said  rate,  if  notice  had  been   ^^*  Chnrch. 

•  i  1  •    i^        J    »  1  •     •  wardens  and 

given,  this  Court,  for  such  omission  of  the  said  William  Borlase,  Overseers  of 
and  not  being  able  in  this  case  to  amend  it,  do  quash  the  same ;  ^^^^^^• 
subject  however  to  the  opinion  of  the  Court  of  King's  Bench. 

A  rule  had  been  obtained  to  shew  cause  why  the  above  order 
of  sessions,  quashing  the  rate,  should  not  be  quashed;  1st, 
Because  no  notice  had  been  given  by  the  appellant  to  Borlase 
that  his  name  ought  to  have  been  added  to  the  rate ;  and  2ndly, 
Because  the  rate  itself  ought  to  have  been  amended,  and  not 
quashed. 

Oihha  now  shewed  cause.  As  to  the  first  objection :  no  notice 
was  necessary  to  be  given  to  the  person  whose  name  was  omitted ; 
the  statute  17  Oeo.  II.  c.  88,  only  requiring  notice  to  be  given  to 
the  churchwardens  and  overseers.    In  answer  to  the  second,  this 
was  a  case  in  which  the  rate  could  not  be  amended.    It  was 
quashed  on  account  of  the  omission  of  a  person,  whose  name 
ought  to  have  been  inserted ;  and  if  he  had  been  added,  it  would 
necessarily  have  made  an  alteration  in  the  sum  to  be  paid  by 
every  person  rated.     Such  an  alteration  would  have  affected  the 
whole  rate,  in  which  case  the  statute*  expressly  directs  the 
justices  to  set  aside  the  rate  itself.     In  jB.  v.  St.  Catherine's^ 
Ol(mce8ter,f  the  owner  of  a  number  of  houses  had  been  rated  for 
them  all  in  gross,  and  the  sessions  on  appeal  quashed  the  rate, 
because  the  occupiers  should  have  been  rated  severally;  on  a 
motion  to  quash  that  order,  because  it  was  contended,  the  sessions 
should  have  amended  the  rate  under  the  statute  17  Geo.  II. 
c.  38,  s.  6,  by  inserting  those  persons  who  were  improperly 
omitted ;  Lord  Mansfield  said,  ''  The  sessions  could  not  amend 
it.    It  is  a  wrong  rate;  persons  are  not  rated  who  ought  to 
have  been,  and  the  insertion  of  their  names  would  alter  the  other 
assessments."    In  the  case  of  The  King  v.  Sandwich,X  this  Court 
held  that  the  sessions  had  done  right  in  quashing  the  rate ;  which 
considerably  shakes  the  authority  of  the  case  of  The  King  v. 

♦  17  G.  n.  0.  38,  9.  6.  t  Dougl.  641,  Cald.  105. 
t  IV.  16  G.  m.  B.  E. 

Y  2 
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1787.  Witney.*  If  the  Bessions  did  right  in  quashing  this  rate,  no 
Thb  Ktno  v.  question  can  arise  here  on  the  value  of  Borlase's  tithes ;  it  is 
wardens  and  ™^8.terial  what  the  value  was. 

Qyeraeera  of 

Maddebn.  Lawrence  and  Lambe  in  support  of  the  rule : 

First,  The  notice  given  to  the  parish  officers  was  not  sufficient. 
It  was  determined  in  The  King  v.  Andover,^  that  no  person  could 
be  added  to  a  rate,  to  whom  notice  had  not  been  given :  now  the 
case  expressly  states  that  no  notice  was  given  to  Borlase.  The 
sessions  therefore  ought  either  to  have  dismissed  the  appeal, 
because  the  appellant  had  not  given  the  regular  notice,  so  as  to 
bring  the  question  under  their  consideration,  or  to  have  adjourned 
the  appeal  according  to  the  directions  of  the  statute.  {  As  to  the 
2nd  question :  it  is  the  invariable  practice  of  the  sessions  not  to 
quash  the  whole  rate  on  account  of  the  omission  of  one  person, 
but  to  amend  it  by  adding  the  name  of  the  person  omitted.  The 
argument  which  has  been  urged  against  the  rule  would  prevent 
the  alteration  of  every  rate,  in  every  case,  and  would  render 
nugatory  the  statute  of  17  Geo.  II.  c.  88,  which  was  passed 
purposely  to  avoid  so  much  trouble  and  expense.  This  construc- 
tion has  been  put  on  the  statute  in  two  cases  before  this  Court, 
namely.  The  King  v.  Witney ^^  and  The  King  v.  Ringwood.\\  And 
though  the  former  of  those  cases  was  sent  here  in  order  to  try 
another  question,  whether  stock  in  trade  was  rateable,  yet  the 
Court  determined  it  on  the  ground  that  the  sessions  ought  to 
have  amended  the  rate.  And  in  the  latter  case,  Lord  Mansfield 
said,  "  The  case  of  The  King  v.  Witney  was  determined  upon  the 
single  ground  that  the  justices  in  sessions  should  not  have 
quashed  the  whole  rate ;  (which,  in  cases  where  it  is  not  absolutely 
necessary,  they  are  forbid  to  do  by  the  17  Geo.  II.  c.  38,  s.  6 ;) 
but  should  have  amended  it  by  inserting  the  particular  persons, 
and  that  property,  which  was  omitted,  and  which  they  thought 
rateable."  These  authorities  go  expressly  to  shew  that  this  rate 
should  have  been  amended  and  not  quashed. 

Cur.  adv.  vult. 

*  4  Burr.  2634.  §  5  Burr.  2634. 

t  Oowp.  560.  II  Cowp.  326. 

J  17  G.  n.  c.  38,  8.  4. 
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AsHHUBST,  J.  now  delivered  the  opinion  of  the  Court :  1787. 

There  have  been  two  objections  made.    First,  That  no  notice  The  king  r. 

•  .       ,    .        ,  .        The  Church- 

was  given  to  Borlase,  whose  name  was  omitted  m  the  rate,  wardens  ard 
2ndl7,  That  at  all  events  the  rate  should  not  have  been  quashed,  mI^^n. 
but  amended.  As  to  the  first  of  these  objections  there  seems  to  [  627  ] 
be  no  ground  for  it.  The  statute  17  Geo.  11.  c.  88,  says,  the 
party  aggrieved  may  appeal  to  the  next  quarter  sessions,  giving 
reasonable  notice  to  the  churchwardens  or  overseers  of  the  poor 
of  the  parish,  &c.  and  says  nothing  of  any  other  person  ;  neither 
does  the  nature  of  the  case  require  it.  For  the  complaint  is 
against  the  churchwardens  and  overseers,  for  having  done  in- 
justice to  the  rest  of  the  parish  by  their  having  left  out  persons 
who  ought  to  be  rated,  and  by  those  means  imposed  a  greater 
burthen  on  those  who  are  rated  than  they  should  have  done.  It 
then  becomes  their  business  to  take  proper  steps  to  gain  all 
necessary  information ;  and  there  is  still  less  occasion  for  giving 
notice  to  the  individual,  if  the  justices  ought  to  quash  the  rate, 
and  make  a  new  one. 

As  to  the  second  objection ;  we  are  of  opinion  that  the  justices 
have  done  right  in  quashing  the  rate.  For  though  this  is  the 
case  only  of  a  single  person  omitted,  it  is  impossible  to  draw  the 
line ;  and  it  might  as  well  be  the  case  of  fifty,  which  would  im- 
pose upon  the  rest  of  the  parish  a  greater  burden  than  they  ought 
to  bear.  And  it  is  not  enough  to  say,  that  the  more  money  is 
raised  by  the  rate,  the  longer  it  will  last ;  for  it  may  be  an  in- 
convenience to  many  persons  to  pay  at  once  double  the  sum 
which  is  necessary  to  be  raised  for  the  immediate  purposes  of  the 
parish.  The  case  of  The  King  v.  The  Churchwardens  of  St. 
Catherine's,  Oloucester,  is  in  point.  There  the  objection  to  the 
rate  was  the  leaving  out  of  the  late  Mr.  Pitt's  tenants,  for  which 
the  sessions  quashed  it.  The  Court  said  the  justices  had  done 
right ;  for  if  all  proper  persons  had  been  rated,  of  course  a  less 
sum  would  have  been  requisite  from  the  rest  of  the  parish.  As 
to  the  case  of  T?ie  King  v.  The  Inhabitants  of  Witney  *  ;  the  point 
before  the  Court  was,  whether  stock-in-trade  ought  to  be  rated. 
The  Court  said  **  the  sessions  had  not  stated  what  the  stock-in- 

*  5  Buir,  2674. 
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1787.  trade  was,  or  what  it  was  that  the  rate  had  taxed,  or  whether  the 
Thb'kiko  V,  persons  rated  had  any  stock,  or  what  that  stock-in-trade  was, 
wardcDs  and  ^^^  ^^^  particular  description  what  trade  was  meant."  The 
OTerseen  of  Court  indeed  is  made  to  say  further,  that,  on  quashing  the  old 
rate,  a  new  one  ought  to  have  been  made :  but  that  was  not  the 
point  on  which  the  decision  turned.  And  indeed  it  may  seem 
doubtful  whether  the  justices  are  the  proper  persons  to  perform 
this  office ;  as  the  consequence  of  adding  a  new  set  and  descrip- 
tion of  persons  would  be,  that  a  great  many  inquiries  must  be 
made,  which  would  exceed  the  bounds  of  the  justices'  sitting; 
and  besides,  the  party,  if  over-rated,  ought  to  have  an  oppor- 
tunity of  appealing,  which  I  do  not  know  that  he  could  have  from 
one  quarter-sessions  to  another.  The  making  of  a  rate  is  in  its 
nature  a  ministerial,  and  not  a  judicial  act.  For  though  they 
exercise  a  judgment  in  saying  he  ought  to  be  rated,  yet  the 
quantum  is  a  matter  of  fact,  according  to  the  value  of  the  estate ; 
against  all  which,  after  the  rate  is  made,  he  ought  to  have 
the  liberty  of  appealing.  Therefore,  on  the  whole  we  are  of 
opinion  that  the 

Rule  must  be  discharged. 


1787. 
Feb,  9. 


EOE,  ON  THE  Demise  of  NiaHTINGALE  and  MAEY 
ms  Wife,  v.  QUAKTLEY  and  CONSTANTIA  his 

(1  T.  R.  630—635.) 

A  devise  to  the  right  heirs  of  husband  and  wife  is  a  devise  to  such 
person  as  answers  the  description  of  heir  to  both,  namely,  a  child  of 
both;  and  if  no  preceding  estate  be  given  to  the  father  and  mother, 
such  child  shall  take  as  a  purchaser. 

Ejectment. 

Charles  Blunt,  being  seised  in  fee  of  the  premises  in  question, 
by  a  codicil  to  his  will  devised  the  same  '*  to  Hester  Bead,  daugh- 
ter of  Walter  Read,  and  to  the  heirs  of  her  body  for  ever,  and 
for  default  of  such  issue  then  to  such  child  or  children  as  the 
wife  of  Walter  Bead  is  now  ensient  with,  and  to  the  heirs  of  the 
body  or  bodies  of  such  child  or  children,  and  for  default  of  such 
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issue  to  the  right  heir  of  Walter  Bead  and  Mary  his  wife  for        1787. 
ever."    Hester  Bead  entered  on  the  death  of  the  testator,  and       Ros^r. 
afterwards  and  before  the  day  of  the  demise  died  seised,  without    ^^^^''^^^' 
issue,  intestate,  and  without  having  barred  the  entail,  leaving 
Mary  Nightingale,  one  of  the  lessors  of  the  plaintiff,  her  cousin  and 
heir-at-law  on  the  part  of  the  father.    Both  Walter  and  Mary 
Bead  died  in  the  lifetime  of  Hester.    Mary  Bead,  who  was  not 
ensient  when  the  codicil  was  made,  nor  had  any  child  afterwards 
died  before  her  husband ;  he  married  again  and  had  issue  of  that 
marriage  one  child  only,  the  above  named  Gonstantia  the  wife  of 
Quartley .    The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiff  is  entitled  to  recover  the  whole  or  any,  and  what 
part,  of  the  premises  ? 

Le  Blanc,  for  the  plaintiff,  after  observing  that  the  single 
question  arose  upon  the  last  limitation  over  to  the  right  heirs  of 
W.  and  M.  Bead,  contended  that  Hester  Bead  took  an  estate  tail 
to  herself,  with  a  contingent  limitation  in  fee  expectant  on  the 
event  of  W.  and  M.  Bead  dying  in  her  lifetime  without  leaving 
any  other  child.  During  the  lives  of  W.  and  M.  Bead  this  limi- 
tation was  contingent ;  and  on  their  deaths  it  vested  in  Hester 
as  a  purchaser,  no  antecedent  estate  having  been  limited  to  her 
ancestor.  (1  Bep.  104.  Co.  Lit.  26.  b.  Dougl.  490.)  Then  if 
Hester  took  by  purchase  and  not  by  descent,  the  person  claiming 
under  her  must  claim  as  her  heir,  which  entirely  excludes 
Constantia,  who  is  a  sister  of  the  half-blood.  Hester,  who  was 
living  at  the  time  of  the  death  of  W.  and  M.  Bead,  came  in  as 
heir-at-law  to  them  both.  The  heirs  of  husband  and  wife  are 
the  same  as  their  issue,  because  they  are  but  one  person  in  law. 
Where  a  joint  estate  is  made  to  husband  and  wife  and  a  third 
person,  the  husband  and  wife  shall  have  but  one  moiety.  (Co. 
Lit.  187.  a.)  Then  by  a  parity  of  reason  the  same  distinction 
must  take  place  between  the  right  heirs  of  husband  and  wife  and 
of  any  other  person.  A  limitation  to  the  right  heirs  of  A.  and 
B.  is  a  limitation  to  the  right  heirs  of  each  of  them ;  but  the 
heir  of  the  husband  and  wife  is  the  heir  of  both.  (2  Bo.  Abr. 
416.  F.  1.  1  Bo.  Bep.  288.  Dy.  99.  1  Leon.  102.)  If  that 
distinction  be  well  founded,  Hester  took  the  whole ;  because  at 
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1787.  the  time  of  the  death  of  W.  and  M.  she  was  the  only  Issue  of 
lEio^v.  that  marriage.  And  the  intention  of  the  testator  favours  this 
QuABTLBT.  argument;  for  he  first  limited  the  estate  to  Hester  the  only 
child  of  W.  and  M.  then  in  being ;  the  next  object  of  his  bounty 
was  the  child  with  which  Mary  might  be  ensient ;  and  then  he 
limited  it  to  the  right  heirs  of  W.  and  M. ;  so  that  his  intention 
manifestly  was  to  continue  the  estate  in  the  heirs  of  both  W.  and 
M.  If  this  construction  prevail,  the  lessors  of  the  plaintiff  are 
entitled  to  take  the  whole  estate.  But  if  no  distinction  can  be 
made  between  the  right  heirs  of  husband  and  wife,  and  the  right 
heirs  of  two  other  persons,  at  least  the  lessors  of  the  plaintiff 
are  entitled  to  a  moiety  of  this  estate,  and  to  a  moiety  of  another 
moiety.  For,  at  the  death  of  her  mother,  Hester  was  entitled  to 
one  moiety,  and  on  the  death  of  her  father  to  half  of  another 
moiety  as  co-heir  with  the  sister  of  the  half-blood ;  so  that  she 
took  three-fourths  of  the  whole  estate.  And  he  cited  the  follow- 
ing authorities  to  shew  that,  in  cases  of  limitations  to  the  right 
heirs  of  two  persons  who  are  not  husband  and  wife,  the  heirs 
take  as  tenants  in  common  and  not  as  joint- tenants.  (Lit.  Sect. 
283.  Co.  Lit.  188.  a.  5  Rep.  8.  a.  13  Rep.  57.  2  Ro.  Ab.  89. 
G.  1.) 

Partridge  for  the  defendant : 

On  the  true  construction  of  this  will,  and  the  circumstances 
which  have  happened  subsequent  to  the  death  of  the  testator, 
the  lessors  of  the  plaintiff  are  not  entitled  to  any  part  of  the 
premises  ;  but  at  the  most,  only  to  a  moiety.  First,  the  limita- 
tion to  the  right  heirs  of  W.  and  M.  did  not  vest  in  Hester,  it 
being  too  remote ;  in  which  case  the  lessors  of  the  plaintiff  are 
not  entitled  to  any  part  of  these  premises.  The  limitation  was 
contingent,  depending  upon  the  event  of  Hester's  outliving  her 
parents :  but  being  to  take  effect  after  the  death  of  a  person 
without  issue,  which  person  was  not  in  being  at  the  time  of  its 
creation,  it  was  too  remote  to  take  effect  at  all.  It  is  laid  down 
in  2  Rep.  51.  b.  ''  That  if  a  lease  be  made  for  life,  remainder  to 
the  right  heirs  of  J.  S.  there  being  no  such  person  as  J.  S.  in 
being  at  the  time  of  the  limitation,  but  such  a  person  is  afterwards 
bom  and  dies  during  the  life  of  the  tenant  for  life,  nevertheless 
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the  limitation  over  is  void.''    The  present  limitation  is  still  more        1787. 

remote ;  for  that  was  to  the  heir  of  a  person  not  in  existence,       rob  v. 

but  this  is  to  a  person  not  in  being,  and  to  his  issue.    He    Q"-^»tlbt. 

admitted  that  executory  devises  had  been  carried  beyond  this 

line,  because  they  are  permitted  to  take  effect  within  twenty-one 

years  after  a  life  in  being.    But  if  a  limitation  can  take  effect  as 

a  remainder,  the  Court  will  rather  consider  it  as  such  than  as  an 

executory  devise.    And  this  is  admitted  by  the  plaintiff's  counsel 

to  be  a  contingent  remainder ;  if  so,  Hester  was  not  so  seised  as 

to  transmit  the  estate  to  her  heirs,  and  then  the  title  of  the 

lessors  of  the  plaintiff  falls  to  the  ground.    In  Co.  Lit.  14.  b.  it 

is  said  ''  That  if  land  be  given  to  a  man  and  his  wife,  and  the 

heirs  of  their  two  bodies,  remainder  to  the  heirs  of  the  husband, 

and  they  have  issue  a  son,  and  the  wife  dieth,  and  he  taketh 

another  wife  and  hath  issue  a  son,  the  father  dieth,  the  eldest 

son  entereth  and  dieth  without  issue,  the  second  brother  of  the 

half-blood  shall  inherit ;  because  the  eldest  son  by  his  entry  was 

not  actually  seised  of  the  fee-simple,  being  expectant,  but  only  of 

the  estate  tail."    That  shews  that  the  remainder  did  not  take 

effect  in  the  son  during  the  continuance  of  the  estate  tail,  and 

goes  the  whole  length  of  deciding  the  present  case.    This  doctrine 

was  recognised  by  Lord  Habdwicke  in  Cunningham  v.  Moody.* 

The  limitation  therefore  to  the  right  heirs  of  W.  and  M.  was  not 

such  as  to  give  a  vested  interest  in  it  to  Hester  during  her  Ufe. 

But  if  the  Court  should  be  of  a  different  opinion,  it  will  then  be 

necessary  to  consider  the  effect  of  this  remainder.    With  respect 

to  the  testator's  intention,  it  seems  that  he  had  in  contemplation 

the  possible  event  of  this  family  dying  without  any  child,  and 

his  intention  was  to  limit  the  estate  to  their  heir  general.    For, 

as  he  used  technical  words,  he  was  apprised  of  their  legal  import ; 

therefore  by  the  limitation  to  the  right  heirs  of .  W.  and  M.  he 

did  not  mean  to  confine  it  to  their  issue  only ;  if  that  had  been 

his  intention,  he  would  have  said  to  the  heirs  of  their  bodies. 

But  by  the  words  right  heirs  he  meant  to  limit  the  estate  to  the 

right  heirs  of  the  survivor  of  W.  and  M.  or  to  their  respective 

heirs.    If  the  former,  Constantia  took  a  moiety  on  the  death  of 

♦  1  Yez.  174. 
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1787.  Walter ;  if  the  latter,  on  the  death  of  Mary,  Hester  took  one 
BoiTr.  moiety,  and  on  the  death  of  Walter,  Hester  and  Constantia 
QiTABTLET.  ^^^  ^j^^  other  moiety  as  joint  tenants ;  therefore  on  the  death  of 
Hester,  Constantia  took  the  whole  of  that  moiety  by  survivor- 
ship. But  even  if  that  argument  should  not  succeed,  at  all  events 
CJonstantia  was  entitled  to  a  fourth  part  as  co-heiress  with  her 
sister. 

Le  Blanc  in  reply : 

The  statute  10  &  11  W.  III.  c.  16  has  put  posthumous  children 
exactly  in  the  same  situation  with  children  in  being  at  the  time. 
Therefore  since  the  passing  of  that  statute  a  limitation  to  a  child 
en  ventre  sa  mire  is  as  a  limitation  to  a  child  in  being ;  so  that  the 
limitation  over  was  not  too  remote  in  its  creation.  And  inde- 
pendent of  that,  this  is  a  contingent  remainder,  there  being  a 
precedent  estate  to  support  it ;  it  must  take  effect  as  such,  and 
not  as  an  executory  devise  ;  and  it  vested  in  Hester.  The  next 
objection  is,  that  the  heirs  of  Hester  cannot  take,  because  she 
was  never  seised  of  this  reversion :  but  this  is  a  limitation  to  the 
heirs  of  two  persons,  who  did  not  take  anything  themselves ;  in 
which  case  their  heirs  take  as  purchasers,  and  that  distinguishes 
it  from  the  cases  cited  by  the  defendant's  counsel,  where  the 
ancestor  took  by  the  same  instrument;  for  then  the  rule,  accord- 
ing to  Shelley's  ccLse,*  is,  that  the  heir  shall  take  by  descent.  If 
the  Court  should  be  of  opinion  with  the  plaintiff  on  this  ground, 
the  only  remaining  question  will  be  as  to  the  quantum  of  interest 
which  the  lessors  shall  take.  The  manifest  intention  of  the 
testator  was  to  give  a  preference  to  the  children  of  the  marriage. 
It  is  admitted  by  the  defendant's  counsel,  that  Hester  would  have 
taken  the  whole,  if  the  testator  had  used  the  words  *'  heirs  of  the 
body :  "  but  there  can  be  no  difference  between  those  words  and 
such  as  he  has  used.  Besides,  the  distinction  before  taken  holds 
between  the  right  heirs  of  husband  and  wife  and  the  right  heirs 
of  two  other  persons  not  standing  in  that  relation.  But  at  all 
events,  if  the  person  to  take  need  not  be  child  of  both,  Hester 
was  entitled  to  three-fourths  of  the  whole. 

♦  1  Co.  88 
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The  CouBT  said :  1787. 

They  had  no  doubt  upon  any  part  of  the  case,  except  as  to  the       ^o»  «• 
quantum  which  the  lessors  of  the  plaintiff  were  entitled  to ;   and       r  633  i  * 
they  would  consider  of  that  point. 

AsHHUBST,  3.9  after  stating  the  case,  now  delivered  the  opinion 
of  the  Court : 

Several  objections  have  been  taken  on  the  part  of  the  defen-  [  634  ] 
dant  to  the  plaintiff's  right  of  recovering.  The  first  which  goes 
to  the  right  to  recover  any  part  is,  that  this  limitation  to  the 
right  heirs  of  Walter  and  Mary  is  too  remote,  for  which  was 
cited  2  Co.  5.  This  objection  seems  not  to  have  been  much 
relied  on  by  the  defendant's  counsel;  and  indeed  since  the 
statute  10  &  11  W.  III.  c.  16,  which  puts  posthumous  children 
on  the  same  footing  with  children  bom  in  the  lifetime  of  the 
ancestor,  this  objection  seems  to  be  removed,  whatever  might 
have  been  the  case  before.  Besides,  the  limitation  must  vest  on 
the  death  of  Walter  and  his  wife,  and  might  have  been  barred 
by  the  tenant  in  tail ;  therefore  there  was  no  danger  of  a  per- 
petuity. The  limitation  then  being  a  good  limitation  as  a  con- 
tingent remainder,  the  next  question  is,  who  took,  and  in  what 
manner,  after  the  death  of  Walter  and  his  wife.  And  as  to  this 
we  are  of  opinion  that  Hester  took  the  whole,  not  by  way  of 
limitation,  but  as  a  purchaser,  and  under  the  description  of  right 
heir  of  Walter  and  Mary,  in  the  same  manner  as  she  would  have 
done,  if  the  limitation  had  been  to  the  right  heir  of  the  body  of 
Walter  and  Mary.  That  the  party  shall  take  as  a  purchaser  under 
such  a  description,  seems  to  be  established  by  the  case  of  Allen 
V.  Palmer,  Leon.  101,  where  the  limitation  of  a  copyhold  was  to 
the  use  of  a  stranger  for  life,  and  afterwards  to  the  use  of  the 
right  heirs,  of  the  copyholder.  The  Court  said,  the  difference  is 
where  the  surrender  is  to  the  use  of  himself  for  life,  afterwards 
to  another  in  tail,  and  the  remainder  to  the  right  heirs  of  him 
who  surrendered  ;  there,  his  heir  shall  have  it  by  descent.  But 
it  is  otherwise  where  the  surrenderor  hath  not  an  estate  for  life, 
or  in  tail  limited  to  him ;  for  there  his  heir  shall  enter  as  a  pur- 
chaser, as  if  such  use  had  been  limited  to  the  right  heirs  of  a 
stranger.     This  case  therefore  is  distinguishable  from  the  case 
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1787.  pat  in  Go.  Lit.  14  b. ;  for  there  the  husband,  to  whose  right 
Roe  V,  heirs  the  remainder  was  limited,  had  an  antecedent  estate,  and 
QuAETLBT.  therefore  the  reversion  in  fee  descended,  and,  remaining  expect- 
ant on  the  estate-tail,  it  remained  as  it  were  in  abeyance ;  and 
therefore  the  brother  of  the  half-blood,  being  heir  to  the  father, 
after  the  death  of  the  elder  brother,  took.  But  in  the  present 
case,  there  being  no  limitation  to  the  father,  but  the  first  limi- 
tation being  to  the  heir,  on  the  death  of  the  father,  it  must  vest 
in  Hester. 

But  it  has  been  argued  that  this  description  of  the  right  heirs 
of  Walter  and  Mary  must  either  mean  the  heirs  of  the  survivor, 
or  else  it  must  mean  to  give  an  estate  in  moieties  to  the  heirs  of 
each ;  and  if  so,  the  plaintiff  can  only  be  entitled  to  a  moiety. 
But  we  are  of  opinion  that  the  heirs  of  Hester  ought  to  take  the 
whole.  In  the  first  place  we  think  that  it  may  plainly  be  col- 
lected from  the  will  that  such  was  the  testator's  intention,  which 
ought  in  all  cases  to  govern,  if  not  contrary  to  any  rule  of  law. 
His  bounty  seems  to  be  confined  to  the  children  of  Walter  and 
Mary ;  he  first  entailed  it  upon  Hester  and  her  issue ;  then  he 
devised  it  to  the  child  Mary  might  be  then  ensient  with  in  tail ; 
and  then  he  limited  the  remainder  in  fee  to  their  heirs.  Now  it 
is  impossible  that  any  person  can  answer  the  description  of  heir 
to  both,  unless  he  be  a  child  of  both ;  and  such  construction  should 
be  put  upon  a  will,  if  it  may  be,  as  will  fully  satisfy  the  words ; 
and  the  words  here  are  satisfied,  if  they  be  taken  to  mean  the 
children  of  both  of  them. 

It  is  to  be  collected  from  the  passage  cited  from  Go.  Litt.  187.  a. 
*'  that  a  grant  to  husband  and  wife  is  not  considered  in  the  same 
light  as  a  grant  to  other  persons;  for  if  a  joint  estate  be  made  to 
husband  and  wife  and  a  third  person,  in  this  case  the  husband 
and  wife  have,  in  law,  in  their  right  but  the  moiety,  and  the  third 
person  shall  have  as  much  as  the  husband  and  wife ;  for  the 
husband  and  wife  are  but  one  person,  in  law : "  And  ''  so  if 
made  to  a  husband  and  wife  and  two  others,  in  this  case  the 
husband  and  wife  shall  have  but  a  third."  If  then  they  are  but 
as  one  person,  by  reason  of  the  relation  they  stand  in,  when  a 
limitation  is  made  to  their  heirs  without  any  prior  estate  limited 
to  them,  it  must  most  naturally  mean  heirs  to  them  both  accord- 
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ing  to  that  relation,  which  can  only  be  children  of  them  both.        1787. 
Therefore  we  think  the  lessors  of  the  plaintiff  are  entitled  to       rob  v. 
recover  under  this  ejectment. 

Poatea  to  the  plaintiff. 


QUABTLKT. 


SIK    EICHAKD    HOTHAM,    Knight,    and    Another,       i787. 
V.    THE    EAST    INDIA    COMPANY.  ^±2^' 

(I  T.  B.  638—646.) 

A  coyenant  in  a  cliarter-party  "  that  no  claim  should  be  admitted,  or 
allowance  made,  for  short  tonnage,  unless  such  short  tonnage  be  found 
and  made  to  appear  on  her  arrival  on  a  survey  to  be  taken  by  four  ship- 
wrights, to  be  indifferently  chosen  by  both  parties,"  is  not  a  condition 
precedent  to  the  plaintiffs'  right  of  recoyering  for  short  tonnage ;  but  is 
a  matter  of  defence,  to  be  taken  advantage  of  hj  the  defendants ;  and 
the  not  averring  the  performanoe  is  no  ground  for  arresting  the  judg- 
moDt.  If  defendants  prevent  the  performance  of  a  condition  precedent 
by  their  neglect  and  default,  it  is  equal  to  performance  by  plaintiffs. 

Covenant  on  a  charter-party  of  affreightment.    The  declara- 
tion, after  stating  several  parts  of  the  charter-party,  by  which  it 
appeared  that  the  plaintiffs  had  let  their  ship,  The  Royal  Adjniral, 
to  the  defendants  for  a  voyage  to  the  East  Indies  and  back  again, 
stated  the  following  covenant  on  which  the  breach  was  assigned  : 
''  That,  notwithstanding  the  ship  was  let  to  freight  but  for  908 
tons,  yet  the  Company  should  lade  on  board  as  many  goods  as 
the  ship  could  bring,  or  was  capable  of  taking  in  with  safety, 
paying  to  the  said  owners  freight  for  the  same,  according  to  the 
tonnage  aforesaid."    In  a  former  part  of  the  charter-party,  stated 
in  the  declaration,  is  the  following  covenant :    "  And  to  the  end 
the  tonnage  of  the  said  ship,  and  the  freight  thereby  payable, 
might  be  the  better  ascertained,  it  was  thereby  covenanted  that  no 
claim  should  be  admitted,  or  allowance  made  by  the  defendants, 
for  short  tonnage  or  deficiency  in  loading  the  said  ship  in  or  for 
her  homeward  bound  voyage,  unless  the  same  should  be  certified 
by  the  defendants'  president,  agents,  or  chiefs  and  councils,  or 
supercargoes,  from  whence  she  should  receive  her  last  dispatch, 
which  said  certificate  the  said  president,  agents,  or  chiefs  and 
councils,  or  supercargoes  respectively,  should  give  to  the  master 
for  the  time  being,  if  reasonably  demanded ;  and  also  unless  snob 
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1787.        short  tonnage  be  found  and  made  to  appear  on  her  arrival  in  the 
HoTHAif  r.    river  Thames  upon  a  survey  to  be  taken  by  four  shipwrights,  or 
^^ND^^    others  to  be  indifferently  named  and  chosen  by  the  defendants 
CoMFAKY.     and  the  plaintiffs ;   but  no  such  survey  would  be  taken  or  allow- 
ance made,  in  case  bulk  should  be  found  to  have  been  broken 
before  demand  for  such  short  tonnage  was  made." 

The  declaration  then  stated,  that,  although  the  defendants 
loaded  and  put  on  board  the  said  ship  goods,  &c.  to  the  amount 
of  908  tons;  and  although  the  said  ship  could  have  brought,  and 
was  capable  of  taking  in,  with  safety,  goods,  &c.  to  the  amount 
of  100  tons  more  than  the  908  tons,  and  more  than  were  loaden 
and  put  on  board  the  said  ship  by  the  defendants,  their  factors 
or  assigns,  from  Bombay  to  London ;  and  although  the  defen- 
dants, their  factors  and  assigns,  had  notice  of  the  premises  last 
aforesaid  before  the  ship  sailed  and  departed  from  the  East  Indies 
on  her  voyage  to  England,  and  were  then  and  there  required  to 
load  the  said  ship  with  the  residue  of  the  said  goods,  &c.  so  as  to 
complete  her  loading,  and  put  on  board  her  for  the  said  voyage 
what  she  could  reasonably  and  safely  have  carried;  and  although 
the  plaintiffs  offered  to  take  in  such  loading,  yet  the  defendants, 
their  factors  and  assigns,  absolutely  refused  fully  to  load  the  said 
ship,  or  to  put  any  more  goods,  &c.  on  board  her ;  and  the  said 
ship,  by  means  whereof,  was  obliged  to  sail  from  Bombay  to 
London  deficient  in  her  loading  to  the  amount  of  100  tons; 
neither  have  the  defendants  yet  paid  to  the  plaintiffs  any 
freight  or  any  sum  of  money  for  the  said  deficiency,  but  have 
refused,  &c. 

The  defendants  pleaded  first,  that  the  ship  was  not  capable  of 
taking  in  more  than  908  tons,  on  which  issue  was  taken.  And 
secondly,  that  the  allowance  claimed  for  short  tonnage  and  de- 
ficiency in  loading  the  ship,  was  not  certified  by  the  Company's 
president,  agents,  &c. 

Replication,  that  the  plaintiffs  requested  the  Company's  presi- 
dent, agents,  &c.  to  certify  the  deficiency,  and  that  they  wholly 
refused.    Rejoinder,  taking  issue  on  that  fact. 

This  cause  was  tried  at  the  Sittings  at  Guildhall  after  last 
Term,  when  the  jury  found  a  verdict  for  the  plaintiffs  on  both 
the  issues. 
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A  motion  was  made  in  arredt  of  judgment  this  term  by  Law, 
because  the  plaintiffs  had  not  averred  in  their  declaration  that 
a  certificate  of  short  tonnage  was  obtained  from  the  defendants' 
servants  before  the  ship  sailed  from  India ;  and  because  it  was 
not  averred,  that  upon  her  arrival  in  the  river  Thames,  and  before 
bulk  was  broken,  a  survey  was  had,  and  that  such  short  tonnage 
was  found  and  made  to  appear. 


1787. 

HOTHAM  V. 

Tbb  Kass 

iNBlA 
OOMPANT, 


Erskine,  Mingay,  Baldwin,  and  Watson,  shewed  cause.  In 
an  action  of  covenant  it  is  not  necessary  for  the  plaintiffs  to  set 
forth  more  in  their  declaration  than  that  part  on  which  the  breach 
is  assigned.  And  if  there  be  any  condition  or  proviso  for  the 
defendants'  benefit,  they  must  take  advantage  of  it  by  pleading. 
(1  Lev.  88.)  The  covenant,  which  was  the  foundation  of  the 
present  rule,  consists  of  two  distinct  parts ;  and  the  one  which  is 
pleaded  by  the  defendants  is  independent  of  the  other.  Now  no- 
thing is  more  clear  than  that  it  was  not  necessary  for  the  plain- 
tiffs to  aver  that  there  had  been  a  survey,  because  it  is  a  proviso 
to  be  taken  advantage  of  by  the  defendants.  They  have  pleaded 
the  first,  and  it  was  found  against  them;  as  to  that  therefore 
there  is  a  justification  on  the  record.  If  the  covenant  had  run, 
that  short  tonnage  should  only  be  recovered,  provided  there  had 
been  a  survey,  the  not  having  had  a  survey  would  have  been  a  con- 
dition precedent,  and  must  have  been  averred  by  the  plaintiffs. 
But  standing  in  the  form  and  place  which  it  now  does  in  the 
instrument,  it  is  entirely  distinct  from  the  subsequent  covenant 
on  the  part  of  the  defendants  to  allow  for  more  freight  if  the  ship 
would  take  more. 


Bearcrofty  Rous,  and  Daw,  in  support  of  the  rule.  In  an  action 
of  covenant,  a  plaintiff,  in  order  to  entitle  himself  to  damages, 
must  state  upon  the  face  of  the  declaration  a  clear  legal  demand. 
And  though  it  is  only  necessary  to  set  forth  such  parts  of  a  deed 
of  covenant  as  are  essential  to  support  his  title,  yet  if  he  takes 
upon  himself  to  state  a  proviso,  which  would  have  been  a  matter 
of  defence  for  the  defendant,  he  must  aver  performance  of  it.  It 
is  apparent  on  this  record  that  the  plaintiffs  are  not  entitled  to 
recover,  unless  they  have  performed  two  conditions  which  are 
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precedent  to  their  right  of  action.  If  therefore  they  be  conditions 
precedent,  the  plaintiffs  should  have  averred  performance :  but 
whether  precedent  or  subsequent,  as  the  plaintiffs  have  under- 
taken to  state  these  conditions  in  their  declaration,  they  have 
made  it  incumbent  on  themselves  to  shew  that  they  have  been 
performed.  The  true  rule  with  respect  to  covenants  precedent  or 
subsequent,  or  whether  distinct  or  not,  is  laid  down  by  Lord 
Mansfield,  in  the  case  of  Jones  v.  Berkley,*  who  said  "that  the 
dependence  or  independence  of  covenants  was  to  be  collected 
from  the  evident  sense  and  meaning  of  the  parties ;  and  however 
transposed  they  might  be  in  the  deed,  their  precedence  must  de- 
pend on  the  order  of  time  in  which  the  intent  of  the  transaction 
requires  their  performance."  That  both  these  are  strict  condi- 
tions precedent  to  the  plaintiffs'  right  of  recovery,  and  as  the 
plaintiffs  have  stipulated  by  their  contract  that  they  shall  be  per- 
formed, that  before  they  can  recover  they  must  shew  that  they 
have  been  complied  with,  (however  difficult  to  be  performed,) 
appears  from  the  cases  of  Wliite  v.  Middleton,}  and  Davis  v. 
Mure.l  It  was  likewise  held  by  the  Court  in  the  case  of  Pole  v. 
HarroHn,^  that  if  a  party  chose  to  make  a  debt  depend  on  a  con- 
dition, however  difficult  to  be  performed,  he  must  take  the  con- 
sequences. 

The  Court  took  time  to  consider ;  and  now, 

AsHHUBST,  J.  delivered  their  opinion  (after  stating  the  pleadings) : 

The  objections  that  have  been  made  are,  that  the  certificate 
previous  to  the  ship's  sailing  from  the  East  Indies,  and  the  sur- 
vey after  her  arrival  in  the  Thames  are  conditions  precedent  to 
the  plaintiffs'  right  to  recover  for  short  tonnage ;  and  being  such, 
and  performance  not  being  averred,  it  is  a  radical  defect  in  the 
plaintiffs'  title,  and  is  not  cured  by  a  verdict,  but  is  objectionable 
in  arrest  of  judgment.  And  if  they  were  right  in  their  premises, 
namely,  that  these  are  conditions  precedent,  the  conclusions 
which  they  draw  from  it  would  be  right.  It  becomes  necessary 
then  to  be  considered  whether  these  are  conditions  precedent  or 
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not  ?  Now  in  order  to  clear  this  point,  I  would  first  premise, 
that  there  are  no  precise  technical  words  required  in  a  deed  to 
make  a  stipulation  a  condition  precedent,  or  subsequent ;  neither 
doth  it  depend  on  the  circumstance,  whether  the  clause  is  placed 
prior  or  posterior  in  the  deed,  so  that  it  operates  as  a  proviso  or 
covenant.  For  the  same  words  have  been  construed  to  operate 
as  either  the  one  or  the  other,  according  to  the  nature  of  the 
transaction.  The  merits  therefore  of  the  question  must  depend 
on  the  nature  of  the  contract,  and  the  acts  to  be  performed  by 
the  contracting  parties,  and  the  subsequent  facts  disclosed  on 
the  record,  which  have  happened  in  consequence  of  this  contract. 
It  is  unnecessary  to  say  whether  the  clause  relative  to  the  certi- 
ficate be  a  condition  precedent  or  not ;  for  granting  it  to  be  a 
condition  precedent,  yet  the  plaintiffs  having  taken  all  proper 
steps  to  obtain  the  certificate,  and  it  being  rendered  impossible 
to  be  performed  by  the  neglect  and  default  of  the  company's 
agents,  which  the  jury  have  found  to  be  the  case,  it  is  equal  to 
performance.  If  it  were  necessary  to  cite  any  case  for  this, 
which  is  evident  from  common  sense,  it  was  so  held  in  Boll's 
Abridgment,  445,  and  many  other  books.  If  so,  there  was  a 
right  of  action  once  fairly  vested  in  the  plaintiffs,  from  the  de- 
fendants not  having  fully  laden  the  ship  before  she  left  India,  which 
they  were  by  their  covenant  bound  to  do.  For  all  that  is  neces- 
sary |>n7na/acte  to  found  an  action  of  covenant  upon  is,  that  the 
covenant  should  be  broken.  And  this  right  of  action,  once  vested, 
was  only  capable  of  being  devested  by  a  subsequent  non-feazance, 
namely,  by  not  taking  the  proper  steps  to  procure  a  survey  after 
the  arrival  of  the  ship  in  the  river  Thames.  This  therefore  being 
a  circumstance,  the  omission  of  which  was  to  defeat  the  plain- 
tiffs' right  of  action,  once  vested,  whether  called  by  the  name  of 
a  proviso  by  way  of  defeasance,  or  a  condition  subsequent,  it 
must  in  its  nature  be  a  matter  of  defence,  and  ought  to  be  shown 
by  the  defendants ;  and  as  they  have  not  insisted  on  it,  though 
they  have  insisted  on  the  want  of  a  certificate,  we  must,  after 
verdict,  take  it  that  the  fact  did  not  exist ;  and  it  will  follow  as  a 
consequence  that  there  is  no  ground  for  arresting  the  judgment, 
and  that  the  rule  must  be  discharged. 

Ride  discharged. 
R.B, — ^VOIi.  I.  a 
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AjfrU  27.  ^ 

BUCEXEY    V.   BUCKLEY. 

(1  T.  B.  647—648.) 

A  tenant  to  a  mortgagor,  who  does  not  give  him  notioe  of  an  eject- 
ment brought  by  the  mortgagee  to  enforce  an  attornment,  is  not  liablo 
to  the  penalties  of  the  11  Qeo.  n.  c.  19,  s.  12,  for  secreting  ejectments.* 

Tms  action,  which  was  brought  against  the  defendant  upon 
the  11  Geo.  n.  c.  19,  s.  12,  for  secreting  an  ejectment,  was  tried 
at  the  last  Leicester  assizes  before  Heath,  J.,  when  the  plaintiff 
was  nonsuited.  It  appeared  that  in  1785,  the  premises  being  in 
mortgage,  and  the  mortgage  forfeited,  the  defendant  (who  was 
tenant  to  the  plaintiff)  had  agreed,  in  a  conversation  which  he 
had  with  the  attorney  of  the  mortgagee,  to  attorn  to  him  from 
that  time;  but  the  attorney,  not  thinking  the  promise  suffi- 
cient, delivered  to  the  defendant  an  ejectment  in  April,  1785,  in- 
forming him  at  the  same  time  that  it  was  only  for  the  purpose  of 
procuring  a  written  attornment,  and  that  it  would  not  be  prose- 
cuted further ;  in  consequence  of  which  the  defendant  actually 
attorned  to  the  mortgagee.  He  gave  no  notice  to'  the  landlord, 
either  of  the  ejectment  or  of  the  attornment ;  for  omitting  the 
former  of  which  this  action  was  brought.  The  learned  Judge, 
being  of  opinion  that  this  case  did  not  come  within  the  statute, 
nonsuited  the  plaintiff ;  which  nonsuit 

Balguy  now  moved  to  set  aside ;  contending  that  the  secreting 
of  this  ejectment  was  productive  of  some  of  the  inconveniencies 
which  the  Act  intended  to  remedy,  because  by  these  means  the 
mortgagor  had  been  prevented  applying  to  this  Court  to  stay  the 
proceedings  of  the  ejectment  on  paying  the  principal,  interest, 
and  costs. 

[  648  ]  The  GouBT  however  were  of  opinion  that  this  case  did  not  come 

within  the  statute ;  for  that  it  only  extended  to  cases  where  eject- 

*  This  section  of  the  statute,  now  Yiot.  o.  69,  is  substantially  the  same 
repealed  by  S.  0.  R.  1867,  30  &  31      as  15  tS:  16  Vict.  c.  76,  s.  209. 
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ments  were  brought  which  were  inconsistent  with  the  landlord's        1787. 
title.     They  observed  likewise  that  the  ejectment  was  brought  for    bucklxt  «. 
the  purpose  of  compelling  the  tenant  to  attorn  to  the  mortgagee, 
which  the  act  expressly  permitted  him  to  do. 

Rule  refused. 


BnCKLBT. 


THE    BISHOP   OF    CHICHESTEK   v.   HABWAED        ^w. 
AND    WEBBEB,  '^^^' 

(1  T.  E.  660—653.) 

Prohibition  iasiied  to  the  Biahop  of  Chioheeter,  who  claimed  a  right  to 
present  by  lapse  under  pretence  of  his  visitatorial  authority  to  the  office 
of  a  canon  residentiary  of  his  church,  it  being  a  freehold  office,  and  the 
right  of  election  thereto  in  the  Dean  and  Chapter.  Whether,  in  case 
the  Dean  and  Chapter  neglect  or  refuse  to  appoint  a  canon  residentiary 
in  proper  time,  the  Bishop  by  Tirtue  of  his  general  visitatorial  power 
may  appoint  pro  tempore^  till  such  election  be  had,  qu,  ? 

Tms  was  a  rule  to  show  cause  why  a  writ  of  prohibition  should 
not  issue  to  prohibit  the  Bishop  of  Chichester  from  proceeding 
against  Mr.  Harward,  who  was  Dean,  and  Mr.  Webber,  one  of 
the  canons  residentiary,  of  the  said  church,  upon  his  mandate 
directing  them  to  admit  Greorge  Metcalf ,  clerk,  to  be  a  canon  re- 
sidentiary of  that  church. 

The  suggestion  stated,  that  the  office  of  a  canon  residentiary 
was  an  office  of  trust  in  matters  ecclesiastical  and  temporal,  and 
endowed  with  divers  tenements,  rents,  &c.  That  previous  to  the 
year  1574,  all  the  81  canons  of  the  church  were  residentiaries, 
when  an  ordinance  was  made  to  reduce  the  number  to  four, 
besides  the  Dean.  That  the  right  of  election  of  a  canon  residen- 
tiary was  in  the  Dean  and  Chapter,  who  themselves  admit,  insti- 
tute, and  induct.  That  the  Bishop  is  not  visitor  as  to  such 
elections,  nor  hath  any  visitatorial  power  or  jurisdiction  over  the 
Dean  and  Chapter  in  that  respect,  nor  hath  any  right  to  appoint 
to  the  vacant  place  and  office  of  a  canon  residentiary  by  lapse  or 
otherwise.  That  in  March,  1784,  the  office  of  one  of  the  canons 
residentiary  became  vacant  by  the  death  of  Dr.  Hurdis.  That  in 
August,  1784,  the  Dean  and  Chapter  met  to  elect  a  successor^ 
when  there  were  two  candidates ;  but,  they  being  equally  divided, 

E  S 
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1787.  no  election  was  made.  That  in  October,  1784,  another  meeting 
Thb"bi8hop  w8'S  held,  when  they  were  again  equally  divided.  That  the  Bishop 
cHESTmtF     "^y  ^^®  monition,  dated  4th  of  January,  1786  (reciting  these  pro- 

Habward  Ac  ceedings,  and  that,  by  reason  of  such  failure  in  the  election  of  a 
Wbbbeb. 

canon  residentiary,  the  Chapter  was  then  incomplete,  and  the 

service  of  the  church  neglected,  and  that  two  of  the  prebendaries 

had  appealed  to  him,  complaining  of  the  proceedings),  cited  the 

Dean  and  Chapter  to  appear  before  him  on  a  particular  day,  and 

to  submit  to  his  visitation,  to  show  cause  why  they  had  not 

filled  up  the  vacancy  occasioned  by  the  death  of  Dr.  Hurdis, 

and  why  he  the  Bishop  should  not  by  his  power  and  authority, 

ordinary  and  visitatorial,  fill  up  the  said  vacancy,  by  reason  that 

the  right  of  so  doing  had  devolved  upon  him  for  that  turn,  by 

default  of  the  Chapter  in  not  filling  up  the  vacancy  in  due  time. 

That  by  another  mandate  of  the  Bishop,  dated  19th  of  January, 

1785  (reciting  that  the  Dean  and  Chapter  not  having  shown 

sufficient  cause  why  he  should  not  fill  up  the  said  vacancy,  he 

had  appointed  Mr.  Metcalf  to  be  a  canon  residentiary  in  the  room 

of  Dr.  Hurdis),  he  commanded  the  Dean  and  Chapter  to  admit 

Mr.  Metcalf  into  actual  residence :  and  that  the  Bishop  is  still 

endeavouring  to  compel  the  defendants  to  admit  Mr.  Metcalf, 

notwithstanding  their  allegations  against  his  right. 

Erskine,  Piggot,  and  Ibbetson,  now  shewed  cause,  and  con- 
tended that  the  Bishop  had  not  exceeded  that  visitatorial  power 
which  was  vested  in  him  by  the  common  law.  (2  Bo,  Abr.  229, 
letter  D.  pi.  1,  10  Eep.  28,  Dyer  278,  Canons,  1603.)  That  this 
appeared  more  strongly  by  a  reference  to  the  ancient  constitution 
of  the  church,  which  was  originally  served  by  all  the  81  preben- 
daries till  the  year  1574,  when  on  account  of  the  decrease  of  the 
revenues  of  the  church  the  number  was  reduced  to  four,  who,  on 
account  of  their  additional  labour,  had  an  increase  of  salary. 
The  Bishop  therefore  in  this  case  had  not  taken  upon  himself  to 
present  to  a  freehold ;  for  by  the  original  appointment  to  the 
office  of  prebend  the  freehold  was  conveyed,  and  the  increase  of 
the  salary,  which  the  residentiaries  receive,  was  paid  out  of  the 
general  fund  of  the  corporation.  It  was  the  peculiar  duty  of  the 
Bishop  to  take  care  that  the  functions  of  the  church  were  per- 
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formed.     So  far  therefore  from  his  exceeding  his  authority  in  the        1787. 
present  instance,  he  had  only  discharged  his  duty.    At  any  rate   the  Bishop 
this  application  came  too  soon,  no  other  person  having  hitherto    qbebtku  \ 
been  elected  by  the  Dean  and  Chapter.  Habwabd  & 

Bearcroft^  Mingay,  Rous,   and  Steele,  who  were  to  have 
argued  in  support  of  the  rule,  were  stopped  by  the  Court. 

Abhhtjbst,  J. : 

If  the  Bishop  had  appointed  to  this  office  only  till  a  proper  f  661  | 
election  had  been  made  by  the  Dean  and  Chapter,  I  should  have 
thought  that  the  matter  would  have  deserved  much  greater  con- 
sideration than  the  present  question.  But  there  is  a  great  diffe- 
rence between  a  temporary  appointment  by  the  Bishop,  and  his 
claiming  a  right  by  lapse  to  appoint  absolutely.  I  am  perfectly 
clear  that  he  has  not  such  a  right  as  he  claims  at  present ;  for  it 
is  interrupting  the  freehold  possession  of  the  Chapter.  This  is  not 
merely  a  nominal  appointment ;  but  the  person  elected  is  entitled 
to  benefits  which  he  is  to  receive  out  of  the  funds  of  the  church. 
And  whatever  right  the  Bishop,  as  visitor,  may  have  to  enforce  a 
proper  performance  of  the  duties  of  the  church,  he  cannot  go 
further,  and  insist  on  filling  up  an  office  for  life,  like  the  present: 
This  is  exceeding  the  Umits  of  the  power  to  which  he  is  entitled 
by  his  visitatorial  authority. 

BULLBB,  J. : 

As  the  church  of  Chichester  has  received  the  advice  and  [652] 
assistance  of  this  Court  on  several  occasions  lately,  it  is  rather 
unfortunate  that  they  should  not  have  settled  this  question. 
Many  points  have  been  decided  by  this  Court  on  great  delibera- 
tion, which  may  perhaps  go  the  length  of  determining  the  present 
question.  It  has  been  resolved,  first,  that  a  mandamus  will  he 
to  compel  the  Dean  and  Chapter  to  fill  up  a  vacancy  among  the 
canons  residentiary ;  and  on  such  a  mandamus  the  Court  will 
compel  an  election  at  the  peril  of  those  who  resist.  2ndly.  That 
the  election  is  in  the  Dean  and  Canons.  Srdly.  That  the  Dean 
has  no  casting  voice.  4thly.  That  the  Canons  have  a  right  to 
vote  by  proxy.     Sthly.  That  there  is  no  lapse  to  the  Bishop  in 
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1787.  the  case  of  a  canonry.  It  is  now  said,  that  the  Bishop  is  not 
Thb^hop  bound  to  apply  to  this  Court  for  a  mandamus :  I  agree  that  he  is 
OHBSTBB  «    ^^* '  ^^^  ^^  ^®  make  such  an  application,  I  think  we  are  bound 

Habwabd  k,  to  attend  to  him,  and  we  will  grant  the  writ :  and  I  am  not  clear 
Wbbbeb. 

that  a  mandamus  would  not  be  granted  on  the  application  of  any 

other  person. 

But  the  question  here  is,  whether  the  Bishop  can  support  the 
right  on  which  the  monition  is  founded.  If  not,  the  prohibition 
must  be  granted.  This  is  not  a  mere  spiritual  office,  but  a  free- 
hold attended  with  temporal  advantages ;  the  persons  electing  to 
it  being  indeed  all  ecclesiastical  persons.  Whether  the  Bishop 
can  compel  them  by  ecclesiastical  censures  to  do  their  duty,  and 
to  proceed  to  an  election,  is  not  now  the  question.  If  it  were,  I 
should  require  time  to  consider  before  I  should  negative  such  a 
power.  We  are  now  to  decide,  whether  the  Bishop  can  take  the 
right  of  election  out  of  the  hands  of  the  Dean  and  Chapter,  and 
admit  Mr.  Metcalf  for  that  turn  absolutely ;  I  am  of  opinion  that 
he  cannot  do  so. 

It  is  no  answer  to  this  rule  to  say  that  this  application  was 
made  too  early ;  because  the  Bishop  has  exercised  a  right  to  which 
he  has  no  title,  and  is  now  endeavouring  to  enforce  it.  Whether 
the  Bishop  could  or  could  not  have  appointed  a  person,  until  a 
proper  election  was  made  by  the  Dean  and  Chapter,  is  another 
question,  upon  which  I  give  no  opinion  ;  but  as  at  present  advised, 
I  do  not  think  that  he  could.  At  all  events  this  prohibition 
must  go. 

Gbosb,  J. : 

[  663  ]  It  is  one  question,  whether  or  not  the  Bishop  has  any  and 

what  visitatorial  power ;  and  another,  whether  he  has  it  to  the 
extent  now  claimed.  But  it  has  not  been  shewn  that  he  has  this 
power.  This  may  be  compared  to  a  case  which  frequently  happens 
here,  where  this  Court  has  the  power  of  compelling  corporations 
to  proceed  to  elections,  which  is  in  the  nature  of  a  visitatorial 
power,  but  they  never  assumed  the  power  of  appointing  any 
person  themselves,  in  case  the  corporation  did  not  proceed  to 
elect.  If  the  Bishop  had  applied  for  a  mandamus,  this  Court 
would  immediately  have  granted  it.     But  he  has  no  power  to 
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appoint  to  this  office  himself,  inasmuch  as  it  is  a  freehold,  the        1787. 
right  of  election  to  which  is  in  others.    As  to  the  other  point  I  the  Bishop 
have  great  doubts,  whether  the  Bishop  could  make  a  temporary    chLtkb'v 
appointment ;  at  present,  I  think  he  could  not.  Haewabd  & 

Rule  ahsolute. 


THE    KING    V.   JACKSON    anb    Another.  i787. 

(1  T.  B.  653—654.)  AprilJT. 

Whereyer  magistrates  act  uprightly  though  they  mistake  the  law,  no 
information  will  be  granted  against  them.  Qu,  Whether  justices  of  the 
peace  hare  not  the  power  of  committing  a  pauper  for  refudng  to  answer 
questions  relative  to  his  settlement  ? 

CsAMBEE  shewed  cause  against  a  rule  why  an  information 
should  not  go  against  the  defendants,  who  were  justices  of  the 
borough  of  Eendal  in  Westmoreland,  for  misbehaviour  in  their 
office.  The  offence  with  which  they  were  charged,  was  the 
haying  committed  a  pauper  to  prison  ''  until  he  should  answer," 
whom  they  were  examining  relative  to  his  settlement,  for  not 
answering  a  particular  question  propounded  to  him  ;  under  which 
commitment  he  continued  in  prison  for  thirteen  days ;  which  it 
was  contended  by 

Law  was  so  manifestly  illegal,  that  they  must  have  known 
they  were  exceeding  their  authority ;  and  therefore,  that  it  must 
be  intended  that  they  acted  from  corrupt  motives. 

But  it  appearing,  on  reading  the  affidavits  on  both  sides,  that 
no  corrupt  motives  were  to  be  imputed  to  the  defendants,  the 
rule  was  discharged.    And, 

AsEHUBST,  J.  said : 

Even  supposing  that  the  defendants  have  not,  strictly  speak-  [  ^^^  ] 
ing,  acted  legally,  we  will  not  grant  an  information  against  them 
unless  they  have  acted  corruptly.  When  magistrates  act  up- 
rightly and  honestly,  even  though  they  mistake  the  law,  no  in- 
formation ought  to  be  granted  against  them.  I  will  not  now 
decide  whether  magistrates  have  or  have  not  a  power  to  commit 
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1787.  a  pauper  for  refusing  to  answer  proper  questions  put  to  him  in 
The"kino  v.  the  course  of  his  examination.  They  certainly  have  a  right  to 
Jackbon.  examine  a  pauper  touching  his  settlement ;  and  yet  that  would 
only  be  a  shadow  of  a  right,  unless  they  had  likewise  a  power  of 
enforcing  that  examination,  by  committing  the  pauper  for  refus- 
ing to  be  examined.  But  without  determining  that  question, 
and  supposing  they  have  not  that  power,  if  these  defendants 
acted  without  any  corrupt  motive,  this  Court  will  not  interfere  by 
granting  an  information.  Now  no  corrupt  motive  is  expressly 
charged  by  the  affidavits,  and  we  cannot  infer  it. 

BULLEB,  J. : 

[  654  ]  The  only  ground  upon  which  this  information  can  be  granted 

(if  at  all)  is  on  the  idea  that  the  justices  have  acted  corruptly  ; 
for,  if  they  have  not,  however  mistaken  they  may  have  been  in 
their  judgment,  this  Court  will  not  interfere  in  this  manner.  Now 
the  affidavits  on  the  part  of  the  prosecution  only  charge  the 
defendants  with  having  acted  illegally ;  from  whence  it  is  left  to 
the  Court  to  infer  corruption ;  which  cannot  be  done. 

As  to  the  power  of  commitment,  I  do  not  know  how  justices 
are  to  act,  unless  they  have  such  a  power.  This  conmiitment, 
"  until  he  should  answer,"  I  think  is  right.  And  though  the 
pauper  continued  in  prison  under  the  commitment  for  thirteen 
days,  that  will  not  make  the  case  stronger  against  the  defendants. 
The  party  committed  for  refusing  to  be  examined  is  to  clear  him- 
self, and  when  he  will  answer,  he  must  give  notice  to  the  magis- 
trates. This  is  like  the  case  of  a  commitment  by  the  commis- 
sioners of  a  bankrupt,  where  the  party  committed  must  send  word 
when  he  will  submit  and  answer  the  questions. 

[  664  ]  Gbose,  J.  declared  himself  of  the  same  opinion. 

Ride  discharged.* 

•  Vide  Caiih.  162,  291. 
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SMITH    V.   CHESTER  mi. 

(1  T.  E.  654—655.)  AprOJS. 

In  an  action  against  the  acceptor  of  a  bill  of  exchange,  it  is  neceeeary 
to  prove  the  handwriting  of  the  firat  indorser,  notwithstanding  such 
indorsement  was  on  the  bill  at  the  time  it  was  accepted.* 

Ikdobbee  of  a  bill  of  exchange  against  the  acceptor.  It  appeared 
at  the  trial,  before  BuUer,  J.  at  the  last  sittings  at  Westminster, 
that  when  the  bill  was  accepted  there  were  several  indorsements 
on  it.  But  the  plaintiff,  not  being  able  to  prove  the  handwriting 
of  the  first  indorser,  was  nonsuited. 

Bower  now  moved  to  set  aside  this  nonsuit  on  the  ground 
that  as  these  indorsements  were  on  the  bill  at  the  time  of  the 
acceptance,  they  must  be  taken  to  have  been  admitted  by  the 
drawee,  and  he  could  not  afterwards  dispute  them;  and  he  cited  in 
support  of  this  a  determination  of  Lord  Mansfield's  in  the  case  of 
Pratt  V.  Howisouy  at  the  sittings  after  Trin.  Term,  28  6.  III.  at 
Guildhall,  and  another  case  in  Sayer,  228,  observing  that  there 
would  be  great  hardship  in  the  case  of  foreign  bills  of  exchange 
in  many  instances,  on  account  of  the  difficulty  and  inconvenience 
of  proving  the  handwriting  of  the  first  indorser,  who  may  be  un- 
known to  the  holder. 

ASHHTJBST,  J. : 

The  law  has  been  otherwise  settled.    And  if  it  were  not  so,       (  655  ] 
there  would  be  no  difference  in  this  respect  between  bills  payable 
to  order,  and  those  payable  to  bearer.    And  it  would  open  a  door 
to  great  fraud. 

BULLEB,  J. : 

This  point  was  much  considered  in  a  late  case  before  this  [  665  J 
Court,  when  they  were  perfectly  clear  that  an  indorsee  of  a  bill 
of  exchange,  in  an  action  against  the  acceptor,  was  obUged  to 
prove  the  handwriting  of  the  first  indorser.  For  when  a  bill  is 
presented  for  acceptance,  the  acceptor  only  looks  to  the  hand- 
writing of  the  drawer,  which  he  is  afterwards  precluded  from  dis- 

•  See  now  BiUb  of  Exchange  Act,  Also  Beeman  v.  Duck  (1843)  11  M.  & 
1882  (46  &  46  Yici  c.  61)  s.  54  (2)  (c).      W.  251,  12  L.  J.  Ex.  198. 
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1787.        puting ;  and  it  is  on  that  account  that  an  acceptor  is  liable,  even 

Smith  v.      though  the  bill  be  forged. 
Chsstsb. 

Gbose,  J. : 

[  CBB  ]  This  matter  appears  extremely  clear ;  for  a  bill  of  exchange  is 

no  payment  to  the  person  in  whose  favour  it  is  drawn,  unless  it 
is  indorsed  by  him. 

Rule  refused. 


1787.  HOLLIDAT    V.    CAMSELL    and    WHITE. 

^^^®'  (1  T.  E.  668-669.) 

A  member  of  an  amicable  society  intrusted  with  a  box  containing  the 
fond,  and  bound  by  bond  to  keep  it  safely,  cannot  maintain  trover 
against  another  member  and  a  third  person,  who  take  it  froiji  him.* 

In  this  action  of  trover,  which  was  brought  to  recover  a  box 
of  money,  Heath,  J.  before  whom  it  was  tried  at  the  last  assizes 
at  Nottingham,  nonsuited  the  plaintiff,  on  the  ground  that  one 
tenant  in  conmion  could  not  maintain  an  action  of  trover  against 
another.  The  circumstances  were  these :  The  plaintiff  and 
defendant  Camsell  were  members  of  a  friendly  society,  which 
was  instituted  for  the  purpose  of  relieving  each  other  in  case  of 
sickness  or  other  disability.  The  fund  for  this  purpose  was  levied 
by  weekly  contributions  from  each  of  the  members;  and  the 
B^ggregeAe  sum  was  kept  in  a  box  which  was  deposited  in  the 
plaintiff's  house,  who  was  an  innkeeper ;  and  a  bond  was  given 
by  him  for  the  safe  custody  of  it.  Camsell  got  possession  of  this 
box,  carried  it  away,  and  delivered  it  to  the  other  defendant 
White,  who  was  not  a  member  of  the  society. 

Gaily  moved  to  set  aside  this  nonsuit,  and  contended  that  the 
plaintiff  had  a  special  property  in  the  box,  exclusive  of  any  right 
which  the  defendant  had  in  it ;  for  the  box  with  its  contents  was 
lodged  in  the  plaintiff's  hands  by  the  club,  and  he  had  given 
security  for  the  safe  custody  of  it.  But  the  defendant  had  no 
other  interest  than  a  mere  contingency  in  the  event  of  his  sick- 
ness, and  then  only  in  a  certain  proportion.  No  person  therefore 
had  any  right  as  against  this  plaintiff,  but  the  majority  of  the 

*  See  2  Wms.  8aund.  47,  o. 
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clab,  by  whom  alone  he  can  be  released  from  his  obligation.        1787. 
Besides  the  rule  of  law,  that  one  tenant  in  common  cannot  main-  hollidat  v. 
tain  an  action  of  trover  against  another,  does  not  apply  in  cases   h^w^itb. 
where  the  possession  of  that  other  is  tortious.    And  here  the 
defendant  has  no  right  whatever  to  keep  possession  of  the  box 
against  the  consent  of  the  plainti£f. 

ASHHUBST,  J. : 

The  rule  of  law  is  undoubtedly  true,  and  applies  to  this  case.       T  ^^9  | 
All  the  members  of  this  society  have  a  joint  property  in  the  box 
and  its  contents  ;  they  are  therefore  tenants  in  common,  and  one 
tenant  in  common  cannot  maintain  trover  against  another. 

BULLBB,  J. : 

It  is  here  admitted  that  one  of  the  defendants  was  a  member       [  ^^  I 
of  this  society,  and  consequently  had  a  general  property  in  the 
box ;  at  any  rate  therefore  a  special  property  cannot  give  a  right 
in  this  action  against  a  general  property.    The  custody  only  is 
committed  to  the  plaintiff,  the  property  remains  in  the  society. 

Gbose,  J.  of  the  same  opinion.  C  ^^^  1 

Rule  rejuied. 


MOOEE    AND    Others    v.  WILSON.  i787. 

(1  T.  B.  669-660.)  ^^30. 

In  an  action  by  the  consignor  of  goods  against  a  carrier  for  non- 
delivery, where  the  plaintiff  arerred  that  the  defendant  undertook  to 
to  deliyer,  &c.  in  consideration  of  the  hire  to  be  paid  by  the  plaintiff, 
proof  that  the  hire  was  to  be  paid  by  the  consignee  was  held  to  be  no 
variance,  the  consignor  being  by  law  liable.* 

Assumpsit  against  a  common  carrier  for  not  safely  carrying 
and  dehvering  goods  sent  by  the  plaintiffs.  The  declaration 
stated,  that  the  defendant  undertook  to  carry  the  goods  **  for  a 
certain  hire  and  reward  to  be  paid  by  the  plaintiffs."  It  was 
proved  at  the  trial  that  Clarke,  the  consignee,  had  agreed  with 

•  See  and  compare  Dotifw  y.  Peck,  8  dk  K  By.  Co.  3  H.  &  N.  610,  27  L. 
T.  E.  330,  333 ;  Dunlop  v.  Lanih&rt,  J.  Ex.  401 ;  CW^d  v.  Chaplin,  3  Q.  B. 
6  CL  &  Fin.  600,  620 ;  Coomba  v.  B,      (Ad.  &  El.)  483. 
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1787.        the  plaintiffs  to  pay  the  carriage  of  the  goods,  which  the  defen- 

MooBE  V,     dant's  counsel  contended  did  not  prove  the  declaration.    And 

Wilson. 

[  659  ]  BuLLEB,  J.  bofore  whom  the  cause  was  tried  at  Guildhall,  being 

of  that  opinion,  nonsuited  the  plaintiffs. 

Law  had  obtained  a  rule  on  a  former  day  to  shew  cause  why 
the  nonsuit  should  not  be  set  aside  on  the  ground  that  the  allega- 
tion, that  the  hire  was  to  be  paid  by  the  plaintiffs,  was  immaterial ; 
and  that  in  all  cases  of  this  kind  the  contract  was  virtually  made 
between  the  carrier  and  the  sender  of  the  goods.  That  no  private 
agreement  between  the  consignor  and  the  consignee  could  vary 
the  question  as  between  the  consignor  and  the  carrier.  That 
though  the  consignor  might  have  parted  with  the  property  in 
the  goods,  he  might  maintain  an  action  against  the  carrier. 
{Davis  and  Jordan  v.  James,  5  Burr.  2680.  Vale  v.  Bayle,  Cowp. 
294.)  But  at  all  events,  the  consignor  might  be  considered  as  the 
agent  of  the  consignee  for  the  purpose  of  bringing  this  action. 

[  659  ]  BuLLEB,  J.  on  this  day  said,  that  on  considering  the  question 

he  found  he  had  been  mistaken  in  point  of  law ;  for  that,  what- 
ever might  be  the  contract  between  the  vendor  and  the  vendee, 
the  agreement  for  the  carriage  was  between  the  carrier  and  the 
vendor,  the  latter  of  whom  was  by  law  Uable.  And  the  other  two 
judges  being  of  the  same  opinion,  the  rule  was  made  absolute 

without  farther  argument. 

Rvle  absolute. 


1787.  LOED    PELHAM    v.  PICKEBSGILL. 

^^y^'  (1  T.  B.  660—671.) 

If  a  person,  claiming  a  toll  for  passing  .over  an  liigliway,  can  shew 
that  the  liberty  of  passing  over  the  soil,  and  the  taking  of  toll  for  such 
passage,  are  both  immemorial,  and  that  the  soil  and  the  tolls  were 
before  the  time  of  legal  memory  in  the  same  hands,  though  severed 
since,  it  shall  be  presumed  that  the  soil  was  originally  granted  to  the 
public  in  consideration  of  the  tolls ;  and  such  original  grant  is  a  good 
consideration  to  support  the  demand.    (Willes  R  116.) 

Assumpsit  for  tolls.    Plea  the  general  issue. 

This  cause  was  tried  at  the  last  Summer  Assizes  at  York,  before 
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Btiller,  J.  when  the  jury  found  a  special  verdict,  in  substance 
as  follows : 

That  the  manor  of  Bure  in  the  county  of  York,  in  the  declara- 
tion mentioned,  is  a  mcknor  of  the  ancient  demesne  of  the  Grown 
of  England,  as  by  the  book  of  Doomsday,  to  the  jurors  afpresaid 
produced  and  shewn  in  evidence,  appears.    That  William  the 
First,  heretofore  King  of  England,  was  seised  of  the  said  manor 
of  Bure,  and  of  the  grounds  and  soil  thereof,  of  which  the  borough 
of  Boroughbridge  in  the  within  mentioned  declaration  was  part  and 
parcel,  in  his  demesne  as  of  fee,  in  right  of  the  Grown  of  England. 
That  the  said  manor,  and  the  ground  and  soil  thereof,  were  and 
continued  to  be  the  inheritance  cmd  parcel  of  the  possessions  of 
the  Grown  of  England,  and  of  the  duchy  of  Lancaster  respectively, 
from  the  reign  of  King  William  the  First,  until  the  time  of  the 
alienation  of  the  said  manor  from  the  duchy  in  the  reign  of  King 
Charles  the  First,  as  hereinafter  mentioned.     That  all  and  singu- 
lar the  kings  and  queens  of  this  realm,  in  right  of  the  said  Grown 
of  England,  and  duchy  of  Lancaster  respectively,  for  the  time 
being,  from  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, have  in  respect  of  such  manor  by  their  respective  bailiffs 
and  farmers  for  the  time  being  had,  taken,  and  received,  and 
have  been  used,  &c.  to  take,  &c.  at  the  bridge  of  the  Borough, 
otherwise  Boroughbridge,  within    the    said    manor,  a    certain 
reasonable  toll,  that  is  to  say,  a  toll  of  4d.  for  every  wain  or 
waggon  loaden,  coming,  going,  or  passing  that  way,  over  the  said 
manor,  for  and  in  consideration  of  such  Uberty  of  passage  with 
such  wain  or  waggon  loaden  over  the  said  manor.     That  the 
office  of  receiving  the  said  tolls  within  the  said  manor  by  the 
respective  bailiffs  and  farmers  of  the  said  kings  and  queens  of 
this  realm  for  the  time  being,  long  before,  and  at  the  time  of  the 
making  of  the  grant  and  demise  hereafter-mentioned,  had  been, 
and  was,  called,  known,  and  distinguished  by  the  name  of  the 
bailiwick  of  the  borough  of  Boroughbridge,  in  the  county  of  York, 
And  that  the  said  bailiwick  and  the  said  tolls,  long  before  the 
making  of  the  grant  and  demise  hereafter  mentioned,  had  been 
annexed  to,  and  then  were  parcel  of,  the  possessions  of  the 
ancient  duchy  of  Lancaster.    The  verdict  then  stated  a  grant  by 
King  William  the  Third,  in  the  year  1697,  of  the  bailiwick  and 
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the  tolls  to   Sir  Robert  Howard,  and  deduced  a  title  to  the 
plaintiff.     That  by  virtue  of  the  premises,  the  plaintiff  became, 
and  was,  and  still  is,  possessed  of  the  said  bailiwick  of  the  borough 
of  Boroughbridge,  in  the  county  of  Tork,  and  the  said  tolls  there, 
and  all  and  singular  the  rights,  members,  and  appurtenances 
thereunto  belonging ;  and  being  so  possessed  thereof,  the  defendant 
afterwards,  to  wit,  on  the  first  day  of  January,  1780,  and  on  divers 
other  days  and  times  between  that  day  and  the  first  day  of  May, 
1785,  came,  went,  and  passed  with  three  wains  or  waggons  loaden 
over  the  said  manor,  by  and  at  the  bridge  of  i^e  Borough,  other- 
wise Boroughbridge  aforesaid.    That,  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  there  hath  been  and  is  a 
common  public  king's  highway  through  and  over  the  said  manor, 
and  over  and  along  the  said  bridge  of  Boroughbridge,  within  the 
said  manor,  where  the  defendant  passed  with  his  said  wains  loaden 
as  aforesaid,  and  for  which  passage  the  said  tolls  are  claimed  to 
be  due  to  the  said  plaintiff,  used  for  all  the  king's  subjects  to  go, 
return,  pass,  and  repass,  on  foot  and  on  horseback,  and  with 
their  cattle,  carts,  and  carriages,  every  year,  at  all  times  of  the  year. 
And  that,  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  the  inhabitants  of  the  West  and  North  Ridings  of  the 
county  of  York  have  been  used  and  accustomed  to  repair,  maintain, 
and  amend,  and  still  do  repair,  maintain,  and  amend,  and  of  right 
ought  to  repair,  &c.  the  said  bridge  of  Boroughbridge,  when,  and  so 
often  as  may  be  necessary,  in  certain  proportions.     That  Charles 
the  First,  late  King  of  England,  severed  the  said  tolls  from  the  said 
manor,  and  reserved  such  tolls,  and  alienated  the  said  manor  of 
Bure  to  several  citizens  of  the  city  of  London,  whose  representa- 
tives are  now  the  owners  thereof.    But  whether  the  defendant 
became  liable  to  pay  to  the  plaintiff,  as  and  for  the  tolls  due  and 
payable  to  the  plaintiff  for  the  passage  of  such  three  wains  or 
waggons  loaden,  the  sum  of  one  shilling,  being  four-pence  a  time 
for  each  and  every  time  of  the  defendant's  coming,  going,  and 
passing  with  the  said  wains  or  waggons  loaden  over  the  said 
manor,  the  said  jurors  know  not,  &c. 

This  verdict  was  argued  in  last  Michaelmas  Term,  by  Cockell 
for  the  plaintiff,  and  Chambre  for  the  defendant ;  and  again,  on 
this  day,  by  Wood  for  the  plaintiff,  and  Law  for  the  defendant. 
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Wood  for  the  plaintiff,  after  observing  that  there  were  two        1787. 
kinds  of  tolls,  namely,  toll-traverse,  and  toll-thorough,  contended       £^ 
that  this  was  a  toll-traverse ;  for  it  is  taken  in  consideration  of    ^^^^JJ* 
passing  over  the  soil  of  another.    In  Fitzherbert^  a  definition        c^n^L. 
is  given  of  the  two  kinds  of  toll ;  it  is  there  said,  that  "  toll- 
traverse  lies  in  prescription,  but  not  toll-thorough,  for  it  is  an 
oppression  of  the  people ; "  22  Ass.  58.    It  is  also  said,  "  that 
toll-traverse  may  be  by  prescription  or  grant ;  but  toll-thorough 
cannot  be  by  either  grant  or  prescription ; "  20  E.  in.    It  appears 
therefore  from  this  passage,  that  toll-thorough  cannot  be  sup- 
ported unless  some  consideration  be  shewn ;  and,  when  it  speaks 
of  toll-traverse  by  prescription  or  grant,  it  means  that  a  person 
may  prescribe  for  taking  a  toll  for  passing  over  his  land  without 
any  other  consideration. 

It  is  stated  on  this  record,  that  the  highway  and  the  toll  are 
coeval,  so  that  the  granting  of  the  highway  was  the  consideration 
of  the  toll.  And  this  is  surely  as  good  a  consideration  as  the 
repairing  of  the  highway.  He  then  cited  several  authorities  to 
shew  what  had  been  considered  as  toll-traverse,  and  that  this 
was  such.  In  Smith  v.  Shepherd,^  the  question  was,  whether  a 
lord  of  the  manor  of  Berkley  could  claim  a  toll  by  prescription  for 
the  sheep  of  strangers  passing  through  the  vill  ?  Popham,  Ch.  J. 
said : — "  One  may  have  toll-traverse  by  prescription,  and  so  he 
may  have  toll-thorough,  but  it  ought  to  be  for  some  reasonable 
cause  which  must  be  shewn."  And,  because  no  cause  was 
alleged  by  which  it  might  appear  to  the  Court  to  have  a  lawful 
commencement,  he  conceived  the  plea  to  be  ill.  Gaudt  and 
Clench,  Justices,  held  the  plea  to  be  well  enough ;  for  being  by 
prescription,  the  cause  thereof  cannot  by  intendment  be  known  : 
but  in  respect  it  might  have  a  lawful  beginning,  it  is  well  enough 
without  shewing  it.  But,  for  the  default  in  pleading,  judgment 
was  given  against  the  toll.  Now  sufficient  matter  appears  upon 
this  special  verdict,  from  which  the  Court  may  reasonably  infer 
that  the  toll  had  a  legal  commencement.  In  the  case  of  the 
Mayor y  dc.  of  Yarmouth  v.  Eaton,l  where  the  question  was, 
whether  the  corporation  could  claim  port  duties  without  setting 
forth  uny  consideration  on  which  the  prescription  was  founded? 
Lord  Mansfield  said,  ''the  making  a  port  is  itself  a  considera- 
♦  F.  N.  B.  518,  n.  t  Oro.  Eliz.  710.  t  8  Burr.  1402. 
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tion,  it  may  never  require  repair ;  therefore  I  do  not  know  that 
it  is  necessary  to  shew  repair."  Denkison,  J.  said,  ''it  is 
necessary  to  shew  that  the  corporation  are  owners  of  the  soil,  or 
repair  the  port ;  and  that  it  was  not  like  the  case  of  toll-thorough." 
WiLMOT,  J.  remembered  the  case  of  the  Mayor  of  Nottingham  v. 
Lambert,  and  observed,  that  though  it  was  said  there,  ''  that  the 
plaintiffs  could  not  have  recovered,  for  want  of  shewing  that  the 
corporation  were  lords  of  the  manor,  yet  it  could  not  alter  the 
judgment  in  that  case.  The  Crown  has  a  right  to  create  the 
duty,  and  to  grant  the  duty  to  another."  Here  that  which  was 
required  in  that  case  is  expressly  shewn ;  for  it  appears  to  have 
been  the  soil  of  the  Grown  over  which  the  highway  passes.  The 
case,*  which  was  lately  determined  relative  to  this  right,  was 
different  from  the  present ;  for  it  was  not  there  stated  that  the 
Crown  was  owner  of  the  soil ;  so  that  there  appeared  to  be  no 
consideration  for  the  toll. 

Lawy  for  the  defendant,  made  two  questions :  1st,  Whether 
upon  the  facts  found  by  this  special  verdict,  the  toll  in  question 
is  a  toll-traverse  or  a  toll-thorough?  And,  2ndly,  If  it  be  a 
toll-thorough.  Whether  the  claim  to  it  can  be  sustained  without 
shewing  an  original  consideration  for  the  commencement  of  it, 
such  as  the  making  or  repairing  the  road  in  question  ?  &c. 

As  to  the  first,  it  is  stated  to  be  a  toll  of  4^.  taken  for  every 
wain  or  waggon  passing  that  way  over  the  manor,  in  consider- 
ation of  such  liberty  of  passing :  but  it  is  further  stated,  that 
there  has  been  immemorially  a  common  public  king's  highway 
through  and  over  the  said  manor,  and  over  and  along  the  bridge, 
&c. ;  and  that  the  bridge  has  been  immemorially  repaired  by  the 
inhabitants  of  the  West  and  North  Ridings  of  Yorkshire ;  so  that 
the  existence  of  a  toll-traverse  is  expressly  negatived  by  the  jury. 
A  toll-traverse  is  expressly  defined  to  be  *'  a  payment  of  a  sum  of 
money  for  passing  over  the  private  soil  of  another ; "  t  or  in  a 
way  not  being  an  high  street. t  This  is  laid  down  by  Thorpe,  J.§ 
who  said,  "  that  toll-traverse  is  properly  where  a  man  passes 
over  another's  soil  in  the  way  not  being  an  high  street."  If  this 
definition  be  accurate,  in  order  to  support  this  claim  the  owners 

♦  Lord  Pdham  v.  Eaigne,  0.  B.  Bro.  Abr.  Tit.  Toll,  pi,  6. 

t  Sid.  464.  S  22  Aaa.  58. 

|2BoU.    Abr.    TiUe    Toll,    522. 
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of  the  toll  must  have  once  been  owners  of  the  soil,  and  at  a  time  1787. 
too  when  there  was  no  highway  over  it ;  but  the  latter  part  is  lobd 
expressly  negatived  by  the  finding  "  that  the  highway  is  im-  ^n^^' 
memorial."  It  is  laid  down  in  the  case  of  Smith  and  Shepherd*  ®*"^ 
and  recognized  in  Trueman  and  Walgham,^  that  the  inheritance 
of  every  man  in  the  king's  highway  is  prior  to  all  prescriptions ; 
now  the  existence  of  this  toll  must  necessarily  be  posterior  %  to 
the  time  when  the  place  in  question  had  ceased  to  be  the  private 
soil  of  another ;  it  consequently  then  began  to  exist  at  a  time 
when  all  legal  consideration  for  its  existence  had  become  im- 
possible. This  cannot  be  considered  as  a  toll-traverse,  because, 
that  is,  strictly  speaking,  a  toll  for  passing  over  the  soil  of  another. 
The  case  of  Smith  v.  Shepherd^  was  precisely  similar  to  the 
present ;  it  was  a  claim  of  a  toll  for  passing  over  an  highway  for 
which  no  consideration  was  shewn.  There  Popham,  Ch.  J.  was 
of  opinion  that  a  consideration  must  be  shewn ;  Gaudy,  J. 
doubted ;  Fbnner,  J.  delivered  no  opinion ;  and  Clench,  J.  was 
of  opinion  that  it  might  be  presumed  to  have  had  a  legal 
beginning :  but  in  another  report  of  this  case,  ||  the  Court  are 
made  to  adjudge  that  the  toll  could  not  be  supported,  and  a 
reason  given  is,  because  "  a  person's  inheritance  in  the  queen's 
highway  is  precedent  to  all  prescriptions."  From  a  consider- 
ation of  all  these  cases  it  appears  that  toll-traverse  may  be 
claimed  for  passing  over  the  soil  or  manor  of  another,  but  not  for 
passing  over  an  highway. 

2ndly.  A  toll-thorough  cannot  be  claimed  without  shewing  a 
consideration  for  it.  (22  Ass.  pi.  58 ;  2  Eo.  Abr.  Title  Toll ;  and 
3  Bro.  Abr.  Title  Toll.)  In  Keilway,  148,  it  is  said,  that  a 
man  shall  not  have  a  toll-thorough  for  passing  over  an  highway, 
because  it  is  common  to  all.  And  this  is  not  inconsistent  with 
another  decision  in  the  same  book ;  for  that  was  the  case  of  a 
toU-traverse,  which  is  not  disputed.  What  is  thrown  out  by  the 
Court  in  85  H.  VI.  p.  29,  18  H.  IV.  p.  14,  and  5  H.  VII.  p.  10, 
cannot  be  considered  as  decisive,  because  neither  of  those 
questions  called  for  any  decision  upon  this  point.    It  is  true  that 

*  Mo.  674.  §  Cro.  Eliz.  710. 

t  2  Wils.  296.  II  Keilw.  152. 

X  Vide  Lovelace's  case,  Salk.  203. 

B.R. — ^VOL.  I.  A  A 
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1787.  Lord  Hale  *  intimates  a  doubt  whether  toll-thorough  cannot  be 
£^  claimed  without  a  consideration;  but  the  result  of  his  opinion, 
^ickkSJ'  after  considering  the  authorities,  seems  to  be  that  it  cannot. 
aiLL.  The  cases  of  The  fCing  v.  The  Corporation  ofBoston\\  Hasport  v. 
Will8,X  The  Corporation  of  London  and  Hunt,^  Warrington  v. 
Mo8eley,\\  The  Mayor  of  Yarmouth  v.  Eaton,^  Wilkes  v.  Kirby,** 
and  Trueman  v.  Walgham  and  another,! f  all  establish  the  point, 
that  there  must  be  a  consideration  for  toll- thorough.  And  indeed 
this  question  has  already  received  a  decision  by  the  Court  of 
Common  Pleas,  upon  the  same  right  as  the  subject  of  this  action, 
and  between  one  of  the  present  parties:  tt  though  two  strong 
additional  facts  are  stated  on  this  verdict,  which  did  not  appear 
in  that  case,  namely,  that  this  is  an  immemorial  highway,  and 
that  the  bridge  has  been  immemorially  repaired  by  the  North 
and  West  Hidings  of  Yorkshire;  still  the  Court  determined  in 
that  instance  against  the  toll. 

Abhhurst,  J. : 
.r  667  ]  It  is  properly  admitted  that  toll-thorough  cannot  be  supported 

without  shewing  a  consideration ;  but  toll-traverse  may ;  and 
the  reason  is,  that  the  very  circumstance  of  passing  over  the  soil 
of  a  private  person,  where  the  public  had  no  right  before  to 
pass,  imports  a  consideration.  At  the  same  time  if  this  were  a 
new  case,  we  should  inquire  into  the  reassn  of  this  distinction ; 
because  in  every  case  which  requires  a  consideration,  it  ought, 
from  length  of  usage,  to  be  presumed.  For  the  rule  with 
regard  to  prescriptions  is,  that  every  prescription  is  good,  if  by 
any  possibility  it  can  Le  supposed  to  have  had  a  legal  commence- 
ment. That  is  the  general  rule ;  and  I  cannot  see  why  a  good 
consideration  for  toll-thorough  cannot  be  presumed  as  well  as. 
for  toll-traverse ;  because  the  giving  of  the  soil  to  the  public  is 
in  itself  a  good  consideration.  But  in  all  probability  the  dis- 
tinction arose  from  the  difficulty  in  most  cases  of  shewing  that 
the  toll  and  the  ownership  of  the  soil  were  coeval.  For  there  are 
very  few  cases  where  it  could  possibly  be  shewn  that  the  soil 

♦  P.  N.  B.  618,  D.  IT  3  Burr.  1402. 

t  Sir  W.  J.  162.  ♦♦  2  Lutw.  1519. 

1 1  Mod.  47 ;  Sid.  464;  3  Vent.  71.         ft  2  Wils.  298. 

§  3  Ley.  47.  tt  Ld.  Felham  y.  Eatgne,  C.  B. 

H  4  Mod.  819. 
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over  which  an  ancient  road  passes  was  the  soil  of  a  private  1787. 
person.  But  in  the  present  case  it  is  shewn,  and  that  distin-  lord 
gaishes  it  from  all  the  former  determinations.  It  is  mmecessary  piokeuL^' 
to  go  through  all  the  cases  upon  this  subject ;  because  though  ^^^^ 
toll-thorough  cannot  be  claimed  without  a  consideration,  yet  the 
answer  to  it  in  the  present  case  is,  that  it  is  expressly  found  that 
before  the  time  of  legal  memory  the  property  of  the  soil  was  in 
the  Crown.  For  it  is  stated  as  the  first  fact  here,  that  WiUiam 
the  Conqueror  was  seised  of  the  manor  of  Bure  and  the  ground 
and  soil  thereof,  and  that  it  continued  in  the  Crown  till  the 
reign  of  Charles  I.  by  whom  the  tolls  were  severed  from  the 
manor.  Why  then  is  this  not  as  good  a  consideration  as  the 
repairing  of  a  bridge  or  the  walls  of  a  town,  or  any  other  meri- 
torious service,  which  are  at  this  day  acknowledged  in  law  to  be 
a  good  consideration  for  claiming  a  toll-thorough  ?  Therefore, 
in  the  present  case,  toll-thorough  and  toll-traverse  are  the  same 
thing.  The  only  reason  why  a  distinction  is  in  general  taken 
between  them  is,  because  in  the  former  it  cannot  be  shewn  that 
the  road  was  originally  the  soil  of  a  private  person.  Where 
there  was  an  ancient  highway,  the  king  could  not  grant  a  toll- 
thorough  unless  something  were  to  be  performed  for  the  benefit 
of  the  public  by  the  grantee,  such  as  repairing  the  road,  or  the 
like.  But  that  was  not  necessary  here,  for  this  toll  was  origi- 
nally claimed  by  the  Crown  itself,  and  therefore  it  could  not 
commence  by  a  grant  to  itself.  The  toll  must  be  now  presumed 
to  be  coeval  with  the  right  of  passage.  The  Crown  had  a  right 
to  say  to  the  public,  that  they  should  not  use  this  ground  for  the 
purposes  of  an  highway  without  paying  a  toll  for  it.  That  toll 
has  been  paid  ever  since,  and  therefore  a  good  consideration  may 
be  supposed.  The  case  here  stated  is  extremely  different  from 
that  on  which  the  Court  of  Common  Pleas  gave  their  opinion ; 
so  that  this  decision  will  not  impeach  the  judgment  given  by 
that  Court  on  the  case  before  them ;  for  if  the  same  facts  which 
appear  on  this  record  had  been  there  stated  to  them,  they 
would  perhaps  have  made  a  different  determination. 

BULLBR,  J. : 

The  first  question  to  be  considered  is,  what  are  the  material      It  ^^  J 

▲  A  2 
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1787.  facts  on  which  our  opinion  is  to  be  given.  The  facts  are  dis- 
LoED  closed  at  large  by  the  special  verdict,  but  in  substance  are  only 
^icK^.*'  tJ^^se ;  that  the  subjects  of  this  country  have  immemorially  had 
GILL.  a  right  of  passing  over  the  way  in  question,  paying  a  toll  of  4d. 
for  every  waggon  to  the  owner  of  the  soil.  Considering  the  case 
in  that  light,  the  question  is,  whether  on  this  finding  the  Court 
can  say  that  the  subjects  have  a  general  and  unqualified  right  of 
way ;  if  they  do,  it  will  be  directly  contrary  to  the  finding  of  the 
jury ;  for  they  have  found  that  there  is  no  right  of  way  but  on 
paying  the  toll.  I  agree  that  where  the  subjects  have  a  right  of 
way,  it  is  not  in  the  power  of  the  Crown  to  throw  a  charge  upon 
them  without  some  consideration.  The  ground  on  which  that 
doctrine  is  founded  is  that  there  must  be  a  quid  pro  quo.  If  the 
subjects  ever  had  a  right  of  way  without  paying  a  toll,  there  is 
no  quid  pro  quo.  But  in  order  to  apply  that  argument,  a  case 
must  be  shewn  that  the  subjects  had  a  right  of  passage  before 
the  granting  of  the  soil,  which  is  contrary  to  this  case.  It  has 
been  argued  by  the  defendant's  counsel  that  it  is  incumbent  on 
the  plaintiff  to  shew  that  he  was  in  possession  of  the  soil  over 
which  the  road  passes  before  the  toll  existed ;  but  I  think  that 
the  defendant  must  shew  that  the  subjects  had  a  right  of  way 
prior  to  the  claim  of  the  toll.  But  on  this  verdict  they  are  stated 
to  be  coeval ;  therefore  the  subjects  never  had  a  right  of  passage 
without  paying  this  toll.  Then  does  this  toll  appear  on  the 
verdict  to  be  illegal  and  void  ? — The  consideration  stated  is,  that 
the  toll  was  always  payable  to  the  owner  of  the  soil.  The  next 
point  to  be  considered  is  whether  this  is  toll-traverse  or  toll- 
thorough.  The  cases  most  applicable  to  this  subject  are,  5  Hen. 
VIj.  fo.  10.  a.  Keilw.  152 ;  Smith  v.  Shepherd*  and  Truman  v. 
Walgham.\  In  the  first  of  these,  Faibpax,  J.  said,  "it  is  a 
good  prescription  for  anyone  to  take  a  penny  of  every  person  for 
passing  over  his  land;  and  this  is  toll-traverse;  it  is  good, 
because  each  has  a  qtiid  pro  quo,  and  so  of  toll-thorough,  where 
a  man  pays  toll  in  a  vill."  The  comment  made  by  the  defendant's 
counsel  upon  this  passage  is,  "  so  of  toll-thorough,  where  there 
is  a  consideration."  But  what  is  the  consideration  ? — "  So " 
must  refer  to  what  goes  before,  and  no  other  consideration  is 
shewn  but  that  of  passing  over  the  land  of  another.  This  may 
*  Moor,  574.  f  2  Wils.  296. 
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have  been  one  of  the  cases  which  occasioned  Serjeant  Maynard  ireT. 
to  say  that  the  cases  were  confounded.*  But  that  authority,  as  £^ 
far  as  it  goes,  speaks  of  the  consideration  being  good,  if  it  be  for  '^^^^  «• 
passing  over  the  lands  of  another ;  that  is  the  case  here.  Next  oxll. 
as  to  the  case  in  Keilway  f  ;  there  the  claim,  which  was  of  a  toll 
for  passing  over  the  demesnes  of  the  manor,  was  established ; 
there  was  no  other  consideration.  And  whether  it  were  claimed 
as  appendant  to  the  manor,  or  as  an  easement,  is  immaterial  to 
this  case,  for  this  prescription  was  allowed.  That  case,  in  my 
opinion,  applies  strongly  to  the  present.  Then,  as  to  the  case  of 
Smith  V.  Shepherd^  Mo.  574,  which  is  likewise  reported  in  Cro. 
Eliz.  710 ;  there  toll  was  claimed  for  sheep  passing  through  a 
vill :  but  it  was  not  stated  that  the  party  claiming  it  was  seised 
of  the  soil.  The  Court  in  that  case  said,  ''that  the  inheritance  of 
every  man  in  the  king's  highway  is  prior  to  all  prescriptions." 
That  goes  decidedly  on  the  ground  that  the  party  was  not 
entitled  to  the  soil ;  and  that  the  subjects  had  a  right  of  passing 
over  the  road  before  the  toll  was  claimed ;  otherwise  the  word 
"inheritance"  is  not  capable  of  being  explained.  To  create  a 
toll,  therefore,  in  such  a  case,  would  be  to  deprive  the  subjects  of 
their  right :  but  if  the  right  did  not  exist,  the  subjects  could  not 
be  deprived  of  it.  And  when  the  case  proceeds  to  state  that  if 
the  party  shew  a  consideration,  ''  as  repairing  a  road  or  a 
bridge ; "  those  instances  are  only  put  by  way  of  examples,  and 
do  not  exclude  any  other  consideration.  If  what  was  said  by 
the  Court  there,  **that  toll-traverse  may  be  prescribed  for, 
because  it  is  for  passing  over  a  man's  freehold,"  was  said  with  a 
reference  to  the  case  then  before  the  Court,  it  is  a  strong  confir- 
mation of  the  other  authorities.  For  it  shews  that  though  a  toll 
cannot  be  claimed  for  passing  through  a  vill,  yet  if  it  be  for 
passing  over  a  man's  own  soil,  it  is  a  good  consideration.  It 
seems  to  me  from  the  passage  in  1  Mod.  105,  that  the  Court 
merely  referred  to  cases  where  the  party  was  not  in  possession 
of  the  soil  over  which  the  highway  passed  before  it  became  a 
highway ;  for  one  of  the  cases  there  put  by  Lord  Halb  was  that 
of  a  toll  upon  the  sea ;  so  that  it  is  plain,  that  he  meant  to  put 
cases  where  the  toll  was  claimed  in  places  where  the  subjects 
had  before  a  right  of  passage.    The  last  case  was  that  of 

♦  Vide  8  Co.  46,  b.  t  1^2. 
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1787.  Truman  v.  Walgham;  there  Lord  Camden  made  a  distinction 
£i^  between  a  toll  claimed  for  passing  over  the  soil  of  the  party  or 
^Pkjkhm^  not.  He  said,  "the  defendant  would  have  us  believe  it  is  for 
oxLL.  passing  through  his  own  manor  or  land ;  "  which  shews,  that  if 
it  had  been  for  passing  over  his  own  manor  or  land,  the  Court 
would  have  held  it  a  good  consideration.  These  cases  apply 
very  strongly  to  shew  that  this  is  a  toll-traverse,  in  which  it  is 
admitted  that  no  consideration  need  be  shewn.  The  22  Ass.  pi. 
58,  has  been  much  relied  on  :  but  in  that  case,  nothing  was  said 
with  respect  to  the  soil.  And  it  is  clear,  that  the  Court  went  on 
the  idea  that  the  party  claiming  the  toll  had  no  interest  in  the 
soil,  and  that  there  was  a  general  right  of  passage  before  the 
toll  was  claimed.  For  the  complaint  was  that  the  toll  was  out- 
rageous ;  and  it  was  only  claimed  as  a  toll-thorough.  Thorpe, 
J.,  there  said  that  toll-thorough  was  an  oppression  on  the  people, 
and  that  it  was  against  common  right :  but  toll-traverse  was 
where  a  man  passes  over  the  soil  of  another  in  a  way,  not  being 
an  high  street.  From  that  case  it  is  manifest  that  Thorpe  was 
speaking  of  an  highway  of  which  the  public  had  possession  before 
the  toll  was  granted;  if  so,  the  Crown  could  not  charge  the  public 
with  the  burthen.  The  note  in  F.N.B.  518,*  n.«  shews  that  this 
must  be  the  meaning  of  the  old  cases.  But  that  is  not  the 
present  case  ;  for  originally  the  public  had  not  this  right  of  way. 
And  if  there  were  a  contract  between  the  Crown  and  the  public, 
that  the  latter  should  have  the  use  of  the  road  on  paying  the 
toll,  the  reservation  is  a  sufficient  consideration.  Here  the 
jury  have  expressly  found  that  the  toll  was  paid  in  respect  of 
the  soil ;  which  I  think  a  sufficient  consideration. 

Grose,  J. : 

[  671  ]  The  only  case  which  induced  me  to  entertain  a  doubt  from  the 

beginning  was  that  in  22  Ass.  pi.  58.  But  that  has  been  fully 
explained  by  my  brother  Buller.  Then  is  this  a  toll-traverse  ? 
I  think  it  is.  It  appears  that  the  use  of  the  road  has  been  imme- 
morial, and  that  the  payment  of  the  toll  has  likewise  been  imme- 
morial ;  from  whence  it  was  contended  by  the  defendant  that  the 
road  has  been  used  as  long  as  the  toll  has  been  claimed.  But  I 
intend,  what  may  fairly  be  intended,  that  the  commencement  of 
*  226 1  seems  to  be  the  passage  intended. 
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the  toll  was  legal,  and  that  the  payment  was  made  in  consideration 
of  the  use  of  the  soil.  They  both  began  at  the  same  time.  If  the 
toll  were  given  for  the  use  of  the  soil,  it  was  a  sufficient  considera- 
tion. As  this  question,  and  all  the  cases  cited,  have  been  so 
fully  gone  into  by  the  rest  of  the  Court,  it  is  unnecessary  to  repeat 
the  same  observations :  but  I  agree  entirely  with  every  part  of 
the  judgment  delivered  by  the  Court. 

Judgment  for  the  plaintiff. 


1787. 
LOBD 

Pblham  v. 

PlOKBBS- 
OILL. 


The    Mayor    of    LYNN    v.    DENTON. 

(1  T.  E.  689.) 

Where  a  corporation  is  plaintiff  in  a  civil  action,  leave  to  inspect  their 
books  is  granted  to  the  defendant  of  course. 

The  Corporation  of  Lynn  brought  an  action  of  assumpsit  against 
the  defendant  for  tolls  upon  coming  into  their  port.  The  defen- 
dant claimed  an  exemption  as  a  freeman  of  London,  and  moved 
the  Court  on  a  preceding  day  in  this  term  for  leave  to  inspect 
the  corporation  books  of  Lynn. 

Partridge  was  to  have  shewn  cause  against  the  rule ;  but 

The  Court  would  not  permit  him.  For  they  said  that,  upon 
inquiry,  it  appeared  to  have  been  the  general  practice  for  many 
years  past  to  grant  applications  of  this  nature,  notwithstanding  a 
contrary  practice  might  formerly  have  prevailed.*  They  said 
that  it  had  been  decided  in  a  great  many  cases ;  f  and  the 
foundation  of  the  rule  was  that,  as  the  Court  of  Chancery  would 
order  inspection  merely  for  asking,  this  Court  had  also  adopted 
the  like  regulation,  in  order  to  save  expense  to  the  parties.  And 
it  having  been  pursued  so  long,  they  would  not  now  enter  into  a 
discussion  of  it.t 

The  Court  at  the  same  time  gave  the  plaintiff  leave  to  inspect 
the  corporation  books  of  London. 


1787. 
May  2. 


*  Vide  3  Wils.  398,  and  5  Mod. 
395. 

t  Vide  2  Stra.  1223. 

X  In  cases  of  cnminal  prosecutions, 
such  as  the  King  and  Purnelly  1  Wils. 
239 ;  1  Black.  E.  87,  S.O. ;  The  King 


V.  Heydon,  1  Black.  B.  351 ;  and  in  an 
action  for  a  penalty  against  a  post- 
master, on  9  Anne,  c.  10,  leave  to  in- 
spect books  has  been  denied,  2  Stra. 
1005.  See  also  3  T.  E.  141  (p.  673 
:po8t)  303 ;  1 H.  Black.  Eep.  C.  B.  21 1. 


[689] 


[689] 
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1787.  BAERY    V.    EUSH. 

^^-  (1  T.  E.  691-692.) 

Where  the  defendant  bound  himself  as  administrator  to  abide  by  an 
award  to  be  made  touching  matters  in  dispute  between  his  intestate  and 
another,  and  the  arbitrators  awarded  that  he  as  administrator  should 
pay,  &c.  he  cannot  plead  plene  administravit  to  debt  on  the  bond.* 

Debt  on  bond.  The  plea  first  craved  oyer  of  the  bond  (by 
which  the  defendant,  as  administrator,  bound  himself,  his  heirs, 
&c.  to  the  plaintiff  as  executrix) ;  and  then  of  the  condition, 
which  (after  reciting  that  the  plaintiff  and  the  defendant  had 
agreed  to  submit  to  arbitration  certain  disputes  which  had  before 
arisen  between  the  plaintiff  and  the  defendant's  intestate,  touch- 
ing certain  articles  of  agreement  between  the  intestate  and  the 
plaintiff's  testator)  was  for  the  performance  of  an  award  to  be 
made  by  arbitrators  concerning  the  matters  aforesaid,  and  also 
concerning  all  other  matters,  accounts,  &c.  between  the  said 
parties  or  either  of  them.  It  then  set  forth  that  the  arbitrators 
had  awarded  that  the  defendant,  as  administrator,  should  pay  to 
the  plaintiff,  as  executrix,  2981.  on  27th  June  following,  and  that 
the  parties  should  execute  general  releases.  The  defendant  then 
pleaded  that  he  had  fully  administered ;  and  that  at  the  time  of 
entering  into  the  bond,  or  afterwards,  he  had  no  assets,  &c. 

To  this  plea  there  was  a  general  demurrer,  and  joinder. 

Morgan  was  to  have  argued  in  support  of  the  demurrer :  but 
the  Court  desired  the  defendant's  counsel  to  begin. 

Gibbs  contended  that  the  defendant  was  not  bound  by  the 
terms  of  the  award  to  pay  the  money  awarded  absolutely,  but  only 
as  administrator,  out  of  the  assets  of  the  intestate.  This  appears 
clearly  from  the  words  of  the  bond  ;  for  he  is  there  only  bound 
as  administrator,  and  of  course  is  only  liable  to  pay  this  debt,  if 
the  law  would  subject  him  to  the  payment  of  any  other  debt,  in 
the  capacity  of  administrator.  But  if  there  be  any  ambiguity  in 
the  words  themselves,  the  Court  will  look  to  the  subject-matter 

*  See  Fearson  v.  Harris,  5  T.  B.  6;      both  reported  in  loco,  jfott, 
Worthington  ▼.  Barlow,  1  T.  R.  453; 


K.  B.  EAST,  TERM— 1  T.  B.  691-692.  861 

of  the  arbitration.    Now  the  only  matter  referred  was  the  dif-        1787. 
ference  between  the  plaintiff  and  the  defendant's  intestate ;  and     baut  •. 
the  general  words  which  follow,  namely,  "  all  other  matters,  &o.       ^^"' 
between  the  parties/'  must  relate  to  the  same  parties  in  the  same 
capacities  before  described.    This  is  the  only  construction  that 
can  support  the  award ;  for  if  any  other  construction  were  to 
prevail,  the  award  would  be  bad  by  comprising  a  subject  not 
referred,  and  then  the  plaintiff  could  not  have  judgment.     VeaU 
V.  Warner,  1  Saund.  826.    The  award  of  mutual  releases  to  be 
given  by  the  parties  is  clearly  bad,  inasmuch  as  it  exceeds  the 
power  given  to  the  arbitrator.    This  then  must  vitiate  the  whole, 
because  nothing  is  then  to  be  done  by  one  party. 

ASHHURST,  J. : 

The  Court  cannot  intend  that  any  thing  was  ordered  to  be  [693] 
released,  except  the  matters  in  dispute  between  the  parties.  We 
cannot  intend  that  the  arbitrator  has  done  wrong.  But  laying 
that  out  of  the  question,  there  is  no  doubt  but  that  this  plea  is 
bad :  for  the  entering  into  the  bond  amounts  to  an  admission  of 
assets ;  and  the  defendant  shall  not  afterwards  be  permitted  to 
dispute  it.  The  bond  given  by  the  defendant  to  abide  by  the 
award  was  an  undertaking  to  pay  whatever  sum  the  arbitrator 
should  award,  without  any  regard  to  assets. 

BULLBB,  J. : 

This  is  a  bond  given  by  the  administrator,  by  which  he  bound  [  692  ] 
himself,  his  heirs,  executors,  and  administrators.  The  question 
then  is,  whether  he  has  bound  himself  personally  or  not  ?  And 
I  think  there  can  be  no  doubt  that  he  has.  With  regard  to  the 
releases,  it  must  be  expounded  by  the  rest  of  the  award.  It  will 
be  sufficient  for  the  defendant  to  give  a  release  in  the  character 
of  administrator. 

Per  CuBiAM  :  Judgment  for  the  plaintiff.* 

*  Ttc^e  Pearson  and  of2LeT8,a88ignee8      JETenry,  5  T.  B.  6,— ^j'^^,  in  loco. 
of  SixU  v.  Henry,  adminiatrator  of 
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1787.  THE    KING    V.   HOLLAND    and    FOESTEE. 

^^^'  (1  T.  E.  692-693.) 

An  information  will  be  granted  against  a  justice  of  the  peace  as  well 
for  granting  as  for  refusing  an  ale  licence  improperly. 

An  information  had  been  moved  for  against  the  defendants, 
who  were  justices  of  the  peace  for  the  county  of  Middlesex,  for 
improperly  granting  an  ale  licence  to  one  Harrison,  who  had 
been  refused  one  by  the  justices  at  their  last  general  meeting  on 
account  of  misbehaviour.  It  appeared  that  the  defendant  Forster 
had  been  present  at  that  general  meeting  at  the  time  when  the 
licence  was  refused ;  but  he  had  afterwards  told  the  other 
defendant,  Holland,  who  was  not  present  at  the  general  meeting, 
that  the  only  reason  why  a  licence  had  not  been  granted  then 
was  that  they  might  have  an  opportunity  of  inquiring  into  the 
character  of  Harrison,  and  had  accordingly  prevailed  upon 
Holland,  at  a  private  meeting  held  by  those  two  only,  to  join  in 
granting  a  licence. 

Bearcroft  and  Erskine  against  the  rule  :  Lata  and  Garroto  in 
support  of  it. 

[  692  ]  The  CouKT  were  clearly  of  opinion  that  an  information  should 

be  granted  against  a  justice  as  well  for  granting  a  licence  impro- 
perly as  for  refusing  one  in  the  same  manner.  That  it  had 
already  been  done  in  the  case  of  The  King  v.  Filewood  and 
another.*  And  indeed  the  mischief  of  granting  a  licence  im- 
properly was  infinitely  greater  than  that  of  refusing  one ;  for  in 
the  former  case  it  might  be  productive  of  injury  to  the  whole 
community,  while  in  the  latter  the  grievance  was  felt  only  by  the 
individual.  That  the  only  ground  of  these  applications  was  the 
improper  conduct  of  the  magistrates.  But  as  it  appeared  in  this 
case  that  Holland,  though  not  altogether  blameless,  had  been 
deceived  by  Forster,  they  discharged  the  rule  as  to  the  former, 
upon  his  paying  the  costs  of  the  application,  as  against  himself ; 
and  as  to  Forster,  they  granted  the  information.! 

♦  E.  26  Geo.  III.  B.  E.  another,  4  T.  E.  451,— post,  in  loco. 

t    Vid.  R.  ▼.   r.  Sainshury   and 
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THE    KING    V.   ANDREW    EOBINSON    BOWES.         mi. 

(1  T.  E.  696—701.)  ^^' 

Upon  articles  of  the  peace  exliibited,  the  Court  haye  the  power  of 
requiring  bail  for  such  a  length  of  time  as  they  shall  think  necessary  for 
the  preservation  of  the  peace,  and  are  not  confined  to  a  twelyemonth. 
Where  the  Court  had  at  first  required  bail  for  fourteen  years,  they 
afterwards  lessened  the  time  to  two  years,  upon  its  appearing  to  them 
that  an  information  was  depending  against  the  defendant  on  the  same 
account,  which  must  necessarily  be  determined  within  that  time. 

Abticlbs  of  the  peace  having  been  exhibited  against  the 
defendant  near  two  years  ago  by  the  Countess  of  Strathmore,  his 
wife,  he  then  entered  into  security  for  his  good  behaviour,  by  the 
order  of  the  Court,  for  a  twelvemonth.  Soon  after  the  expiration 
of  that  time,  the  defendant,  and  several  others,  under  pretence 
of  taking  Lady  Strathmore  to  Lord  Mansfield's,  at  Caen  Wood, 
by  virtue  of  a  warrant  against  her,  got  access  to  her,  and,  accom- 
panied by  several  men  armed,  took  her  by  force  out  of  a  house 
at  noon-day,  and  carried  her  to  Strickland  Castle,  in  the  county 
of  Durham,  and  there  detained  her  against  her  will  for  several 
days,  till  a  habeas  cot-pus  was  obtained,  directed  to  the  defendant, 
in  consequence  of  which  she  was  brought  up  to  this  Court  in 
Hilary  Term  last ;  and  then  she  exhibited  fresh  articles  of  the 
peace  against  the  defendant,  stating  the  above  facts,  and  setting 
forth  many  circumstances  of  cruelty  and  ill-treatment  which  she 
had  undergone  during  her  confinement,  and  while  she  was  in  the 
power  of  her  husband.  At  which  time  the  Court,  taking  into 
their  consideration  all  these  circumstances,  and  above  all,  the 
outrageous  breach  of  the  public  peace  which  had  been  committed 
by  the  defendant,  ordered  him  to  give  security  for  the  peace  for 
fourteen  years,  himself  in  10,0002.  and  two  sureties,  each  in 
6,000Z. 

An  information  was  also  granted  against  the  defendant,  and 
those  other  persons  who  were  concerned  with  him  upon  that 
occasion, 

Erskine,  in  this  term,  moved  for  and  obtained  a  rule  to  shew 
cause  why  the  defendant  should  not  be  held  to  bail  for  one  year 
instead  of  fourteen  years,  and  why  the  sum  which  had  been 
required  should  not  also  be  lessened,  upon  an  affidavit  of  the 
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1787.  defendant,  stating  that  he  had  found  it  impossible  to  procure 
THB*Kiiro  «.  ^^U  ^  ^^^^  amount  and  for  that  length  of  time.  And,  indepen- 
Bowxs.  ^Qjit  of  the  diflSculty  of  procuring  bail,  he  observed  that  there 
had  been  no  instance  since  the  Revolution  in  which  sureties  for 
the  peace  had  ever  been  required  for  more  than  a  year  in  cases 
of  a  like  nature.  In  support  of  which  he  cited  a  number  of  cases 
commencing  with  that  of  Archibald,  Earl  of  Hay,  who,  in 
Michaelmas  vacation  4  Geo.  I.  was  bailed  before  a  judge  at 
chambers,  to  appear  in  Court  the  first  day  of  the  next  term,  to 
answer  articles  exhibited  by  his  wife ;  himself  in  8,0002.  and  four 
bail  in  4,0002.  each.  And  on  the  exhibiting  of  the  articles  he 
was  bound  to  keep  the  peace  for  twelve  months. 

Mingay  and  Law  shewed  cause  against  both  the  indulgencies 
required  by  the  rule.  First,  with  regard  to  the  quantum  of  the 
sum  demanded :  it  appears  to  be  by  no  means  unprecedented 
from  the  case  of  Lord  Hay ;  for  he  was  held  to  bail,  himself 
in  8,0002.  and  four  sureties  in  4,0002.  each ;  which,  besides  being 
in  itself  a  larger  sum  than  that  now  demanded,  must  appear  still 
more  considerable,  when  the  difference  in  the  value  of  money  at 
that  time  and  the  present  is  taken  into  the  scale. 

As  to  the  term  for  which  security  is  required,  it  cannot,  from 
the  nature  of  the  thing,  be  guided  by  precedent ;  for  each  case 
must  rest  upon  its  own  particular  circumstances,  of  which  the 
Court  must  judge  at  the  time.  In  all  these  cases,  the  power  of 
requiring  bail  for  any  length  of  time  is  discretionary  in  the 
Court.  It  is  said  in  Hawk.  P.  C.  c.  60,  s.  15,  that  the  Court 
may  require  sureties  even  for  a  man's  life. 

Erskine  and  Chambre  in  support  of  the  rule  contended  that 
by  the  bill  of  rights  excessive  bail  ought  not  to  be  taken  in  any 
case ;  and  that  bail  which  was  required  to  a  larger  amount  and 
for  a  longer  time  than  was  essentially  necessary  for  the  preserva- 
tion of  the  peace  was  excessive.  The  consequence  of  the  Court's 
refusing  the  present  application  will  be,  that  the  defendant  must 
remain  in  prison  during  the  whole  term  of  fourteen  years ;  as  it 
is  expressly  sworn  that  he  cannot  by  any  means  procure  bail  for 
BO  great  a  length  of  time.    As  to  the  passage  cited  from  Hawkins, 
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it  does  not  deserve  mach  consideration;  for  he  himself  only        i787. 
states  it  as  hearsay,  and  no  authority  whatever  is  adduced  in  xhe^Kino  v. 
support  of  it.    Here  it  cannot  be  necessary  to  require  bail  for       Bowes. 
fourteen  years ;  because  an  information  is  now  depending  against 
the  defendant  on  this  very  account,  which  must  be  determined 
within  a  twelvemonth. 

ASHHUBST,  J. : 

The  circumstance  laid  before  the  Court  of  an  information       f  700  | 
being  now  pending  against  the  defendant  for  the  same  charge 
must  make  great  impression  upon  us  in  regard  to  the  discretion 
which  we  may  exercise  in  this  instance.    But  as  to  the  power 
of  this  Court  to  compel  persons  against  whom  articles  of  the 
peace  are  exhibited  to  find  sureties  for  a  term  exceeding  one  year, 
I  do  not  entertain  any  doubt  about  it.    For  this  Court,  which 
has  a  general  authority  to  preserve  the  peace,  has  a  right  to 
require  such  bail  and  for  such  a  length  of  time  as  will  best 
answer  the  ends  of  public  justice.    It  has  been  then  said,  that 
the  Court  may  require  fresh  bail  at  the  end  of  a  twelvemonth, 
and  so  from  year  to  year  as  long  as  they  should  think  necessary, 
without  any  fresh  facts  being  exhibited  against  the  defendant. 
But  I  very  much  doubt  whether  we  have  such  a  power :  It  has 
been  admitted  that  there  never  was  any  instance  of  the  kind ; 
and  I  confess  I  should  be  very  loth  to  establish  such  a  precedent. 
The  next  thing  urged  is,  that  it  is  not  necessary  in  this  case  to 
require  security  for  more  than  one  year,  because  the  information 
which  is  depending  against  the  defendant  must  necessarily  be 
tried  before  the  expiration  of  that  time,  and  in  case  he  is  found 
guilty  of  that  charge,  the  Court  may  require  such  bail,  and  inflict 
such  punishment  on  him,  as  they  may  think  proper ;  and  that, 
if  he  be  acquitted,  it  would  be  very  hard  that  he  should  be  still 
confined  on  a  charge,  for  which  it  will  then  appear  that  there 
was  no  foundation.    That  argument,  I  own,  has  great  weight 
with  me.    For  though  I  have  no  doubt  of  the  power  of  the. 
Court,  where  articles  of  the  peace  are  exhibited  against  any 
person,  to  require  bail  for  what  length  of  time  they  think  neces- 
sary, not  indeed  by  way  of  punishment,  but  as  a  security  for  the 
public  peace,  yet,  in  this  case,  as  the  ends  of  justice  may  equally 
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1787.  be  answered  by  shortening  the  time  for  which  bail  has  been 
Thb  Kino  v.  required,  I  shall  have  no  objection  to  it.  Therefore,  if  it  were 
Bowes.  ^q^  fQj.  ^he  circumstance  of  the  information  being  now  depending, 
I  think  the  Court  should  require  security  for  the  whole  time. 
But  that  circumstance  weighs  very  much  with  me ;  and  as  the 
information  must  necessarily  be  tried  within  a  year  or  two,  I 
think  the  security  may  be  confined  to  two  years. 

As  to  lessening  the  sum  required,  no  ground  has  been  laid 
before  the  Court  to  induce  us  to  do  it.  The  defendant  stands 
charged  with  as  daring  an  outrage  as  ever  was  committed  in  a 
civilized  country.  But  as  there  may  be  some  difficulty  in  procur- 
ing two  bail  for  so  large  a  sum  as  6,000Z.  each,  I  think  he  may  be 
at  liberty  to  substitute  four  bail  in  2,500{.  each. 

BULLEB,  J. : 

[  701  ]  The  only  point  on  which  I  have  hesitated  was,  whether  the 

term  should  be  lessened  to  one  or  two  years.  For  unless  there 
be  some  delay  on  the  part  of  the  prosecution,  the  information  will 
be  tried  within  a  year.  The  Court  are  to  look,  not  to  the  time 
when  the  information  may  be  tried,  but  to  the  latest  time  when 
the  defendant  may  be  brought  up  to  receive  judgment.  That 
will  probably  happen  in  the  course  of  one  year,  but  it  may 
possibly  exceed  that  time.  And  if  the  defendant  should  be 
acquitted  within  the  time  for  which  the  recognizance  is  taken, 
the  Court  will  certainly  receive  an  application  to  discharge  it 
immediately. 

As  to  'the  power  of  the  Court  to  require  bail  for  a  greater 
length  of  time  than  one  year,  I  cannot  entertain  a  particle  of 
doubt  about  it.  And  in  a  case  so  outrageous  as  the  present,  and 
where  the  defendant  watched  the  opportunity  of  discharging  his 
former  bail,  the  Court  would  be  highly  justified  in  requiring 
security  for  a  much  longer  time. 

Gbosb,  J. : 
[  701 J  I  am  entirely  of  the  same  opinion. 

The  defendant  on  a  subsequent  day  gave  security  for  the  peace 
for  two  years,  himself  in  10,0002.  and  two  bail  in  6,0002.  each. 
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DOE    OS   THB    Demise    of    FKEELAND    v.    BURT.        nar. 

(I  T.  E.  701—704.)  ^!^' 

A  demise  of  premises  in  Westminster  late  in  the  occupation  of  A. 
particularly  describing  them,  part  of  which  was  a  yard,  does  not  pass  a 
cellar  situate  under  that  yard  which  was  then  in  the  occupation  of  B. 
another  tenant  of  the  lessor.  And  the  lessor,  in  an  ejectment  brought 
to  recover  the  cellar,  .is  not  estopped  by  his  deed  from  going  into 
evidence,  to  shew  that  the  cellar  was  not  intended  to  be  demised. 

Ejectment  for  a  cellar  and  wine-vaults  in  Westminster,  tried 
before  BuUer,  J.  at  the  sittings  after  last  term.  The  defendant 
claimed  under  a  lease  from  the  lessor  of  the  plaintiff  of  certain 
parts  of  a  messuage  situated  on  the  west  side  of  Swallow-street, 
described  to  be  one  room  on  the  ground  floor,  and  a  cellar  there- 
under, and  a  vault  contiguous  and  adjoining  thereto,  and  three 
rooms,  together  with  the  ground  whereon  the  same  now  stand, 
and  together  with  a  piece  of  ground  on  the  north  side,  particu- 
larly describing  it,  with  an  exception  of  a  right  of  way ;  and  the 
whole  were  described  to  have  been  late  in  the  occupation  of  A. 
It  was  admitted  that  the  vault  in  question  was  under  this  piece 
of  ground  which  was  a  yard. 

The  defendant  rested  his  title  on  the  maxim  that  cujus  est  so* 
lum,  ejus  est  usque  ad  coelum  dt  ad  inferos.  The  lessor  of  the 
plaintiff  offered  evidence  to  shew  that  at  the  time  of  the  lease  the 
cellar  in  question  was  in  the  occupation  of  B.  another  tenant ; 
and  therefore  that  it  could  not  have  been  the  intention  of  the 
parties  that  it  should  pass  by  the  lease  to  the  defendant ;  and 
that  the  defendant  had  not  claimed  it  till  after  the  expiration  of 
that  lease.  The  defendant's  counsel  objected  to  this  evidence, 
because  the  lessor  of  the  plaintiff  was  estopped  by  this  deed  from 
saying  it  was  not  meant  to  pass.  But  Bulleb,  J.  was  of  opinion 
that  the  evidence  was  admissible ;  and  the  plaintiff  obtained  a 
verdict,  with  liberty  to  the  defendant  to  enter  a  nonsuit  if  the 
objection  were  well-founded. 

Mingay  now  shewed  cause  against  a  rule  for  entering  a 
nonsuit. 

Bearcrqft  and  8.  Heywood^  cantrh. 
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1787.  ASHHURST,  J.  : 

Dob  v.  Considering  the  nature  of  this  property,  it  was  proper  to  let  in 

[  703  ]  evidence  to  shew  the  state  and  condition  of  it  at  the  time  when 
the  lease  was  granted.  Prima  facie  indeed  the  property  in  the 
cellar  would  pass  by  the  demise,  but  that  might  be  regulated 
and  explained  by  circumstances.  Therefore  I  am  of  opinion, 
that,  considering  all  the  circumstances  of  this  case,  it  was  proper 
to  receive  the  evidence  offered  at  the  trial,  which,  when  received, 
proved  that  the  cellar  was  not  intended  to  be  passed  by  the 
demise  to  the  defendant. 

BULLER,  J. : 

[  704  ]  Where  there  is  a  conveyance  in  general  terms  of  all  that  acre 

called  Black-acre,  every  thing  which  belongs  to  Black-acre 
passes  with  it.  And  there  the  rule  which  has  been  mentioned 
primd  facie  obtains.  But  whether  parcel  or  not  of  the  thing 
demised  is  always  matter  of  evidence.  Suppose  the  premises 
in  question  had  been  the  inheritance  of  another  person  at  the 
time  of  this  demise,  instead  of  their  being  in  lease,  they  clearly 
would  not  have  been  parcel  of  this  demise.  Then  their  being 
in  lease  to  another  person  under  this  plaintiff  cannot  vary  the 
question,  whether  parcel  or  not.  In  the  next  place,  it  is  very 
clear,  on  inspecting  the  lease  itself,  these  words  cannot  receive 
the  general  construction  of  the  law.  This  is  a  lease  of  a  part 
of  a  messuage,  consisting  of  one  room  on  the  ground  floor,  with 
a  cellar  thereunder :  now  if  the  argument  for  the  plaintiff 
would  hold,  the  cellar  would  have  passed  with  the  room  on  the 
ground  floor,  without  particularly  specifying  it.  Then  a  descrip- 
tion  of  another  part  of  the  premises  is,  "  of  ground,  together  with 
three  rooms  which  stand  on  it."  Which  shews  that  the  parties 
have  particularly  described  every  thing  which  was  intended  to 
pass.  Then  follows  a  demise  of  the  yard  described  with  the  same 
particularities,  specifying  the  abuttals  and  the  dimensions. 

Gbose,  J. : 
[  704  ]  This  is  a  demise  of  premises  in  Westminster ;  and  the  question 

is,  whether  it  appears  to  have  been  the  intention  of  the  parties 
to  demise  this  cellar.    But  every  thing  which  was  meant  to  be 
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demised  is  particularly  described  in  the  lease,  and  no  notice  is        1787. 

taken  of  this.    It  might  as  well  be  contended  that  a  lease  of  an       £o7r. 

house  in  the  Adelphi  would  pass  the  warehouses  underneath.       ^™'^' 

But  it  would    be   the    greatest  injustice  to  put  the  general 

construction  of  law  on  grants  of  the  houses  in  that  building ; 

for    we    all    know    that  those  houses  are    held    under    titles 

entirely  distinct  from  the  cellars  and  warehouses  underneath. 

And  here  the  premises  demised  are  described  to  have  been  lately 

in  the  occupation  of  A. ;    and  if  the  parties  had  intended  that 

this  cellar  in  question  should  have  passed,  it  would  have  been 

described  as  being  in  the  possession  of  B.    But  this  cellar,  not 

being  a  part  of  the  premises,  nor  appurtenant  to  them,  did  not 

pass  under  this  lease. 

Rule  discharged. 


DOE     ON     THE     SEVERAL     DEMISES     OP     ELLIS     AND  1787. 

MEDWIN    V.   SANDHAM.  ^^• 

(1  T.  E.  705-710.) 

Under  a  power  to  a  tenant  lor  life  to  lease  for  years,  reserving  the 
usual  ooyenants,  ftc.  a  lease  made  by  him,  containing  a  proviso,  that  in 
case  the  premises  were  blown  down  or  burned,  the  lessor  should  rebuild, 
otherwise  the  rent  should  cease,  is  yoid;  the  jury  finding  that  such 
covenant  is  unusual.* 

Ejectment  for  a  house  and  garden  at  Horsham  in  Sussex 
tried  before  Thomson,  Baron,  at  the  last  assizes  for  Sussex ; 
verdict  for  the  lessors  of  the  plaintiff,  subject  to  the  opinion  of 
the  Court  on  a  case  stated.  Henrietta  Ellis  being  seised  in  fee 
of  the  premises  in  question,  by  her  will,  dated  11th  February, 
1783,  gave  and  devised  the  same  unto  her  brother  H.  Ellis,  for 
life,  without  impeachment  of  waste ;  and  after  his  decease,  in 
case  he  died  without  issue,  then  to  John  Ellis,  one  of  the  lessors 
of  the  plaintiff,  upon  trust  to  sell  the  same  for  certain  purposes 
therein  mentioned.  The  will  contained  a  power  to  H.  Ellis 
"  to  lease  the  premises  to  any  person  or  persons,  for  any  term 
or  number  of  years  not  exceeding  twenty-one  years,  to  take  effect 
in  possession,  and  not  in  reversion,  or  by  way  of  future  interest ; 

*  Observe  that  the  effect  of  this  dedsion  is  now  modified  by  12  &  13 
Vict.  c.  26,  s.  2. 

R.R. — VOL.  I.  B   B 
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SANDHAir. 


1787.  SO  as  in  every  such  lease  or  leases  there  be  reserved  and  made 
Doe  r.  payable  half-yearly  during  the  continuance  thereof  respectively, 
the  best  and  most  approved  yearly  rent,  &c. :  and  that  in  every 
such  lease  there  be  contained  usual  and  reasonable  covenants." 
Henry  Ellis,  pursuant  to  the  power  reserved  to  him  by  the  fore- 
going proviso,  by  indenture  of  lease,  dated  1st  of  April,  1785, 
demised  the  house  and  premises  in  question  to  W.  Sandham  (the 
defendant),  his  executors  and  administrators  for  twenty-one 
years,  under  the  yearly  rent  of  12Z.  payable  at  Michaelmas  and 
Lady  Day ;  in  which  lease  is  contained  a  covenant  on  the  part 
of  the  lessee,  **  to  keep  the  premises  in  tenantable  repair  (acci- 
dents by  fire  or  tempest  excepted),*'  and  also  a  covenant  on  the 
part  of  H.  Ellis  the  lessor :  **  that  in  case  the  said  demised 
buildings  and  premises,  or  any  part  thereof,  with  the  appurte- 
nances, shall  be  blown  down  by  violent  storms  and  tempests,  or 
burned  down  by  lightning,  or  other  accidental  fire,  during  the 
said  term,  that  then  the  said  H.  Ellis,  or  his  assigns,  or  the 
person  or  persons  who  for  the  time  being  shall  be  entitled  to  the 
freehold  and  inheritance,  his  or  their  heirs  and  assigns,  shall 
and  will  repair  or  rebuild  the  same  immediately,  or  in  default 
thereof,  the  said  W.  Sandham,  his  executors,  &c.  shall  be  at 
liberty  to  quit  the  aforesaid  premises,  and  be  forthwith  dis- 
charged from  payment  of  the  yearly  rent  aforesaid."  H.  Ellis 
died  in  November,  1785.  In  June,  1786,  John  Ellis  sold  the 
premises  in  question  to  T.  G.  Medwin,  the  other  lessor  of  the 
plaintiff,  for  800Z.  The  jury  found  that  the  rent  reserved  by  the 
lease  was  an  adequate  rent  for  the  premises  in  question ;  and 
also  that  the  first  covenant  was  an  usual  covenant  on  the  part  of 
the  lessee ;  but  that  the  last  covenant  was  an  unusual  and 
unheard-of  covenant  on  the  part  of  the  lessor.  The  question  is. 
Whether  the  lessors  of  the  plaintiff  are  entitled  to  recover  ? 

Hurst,  for  the  lessors  of  the  plaintiff,  cited  6  Co.  4 ;  Taylor 
dem.  Atkins  v.  Horde* 

Mingay,  for  the  defendant,  cited  Brotcn  v.  QuiUer,\  and 

*  1  Burr.  60,  120.  ington.    Since    reported    in    Ambl. 

t  Ist  June,  1764,  cor.  Lord  North-      619. 
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Steele  v.  Wright*  and  further  argued  that,  if  the  Court  should  be  of        1787. 
opinion  that  the  words  of  the  power  extend  to  unusual  and       ]>^«. 
unreasonable  covenants  on  the  part  of  the  lessor,  and  that  this    sahdhah. 
comes  within  that  description,  yet  the  covenant  may  be  rejected, 
and  the  lease  itself  supported  in  other  respects. 

ASHHTJBST,  J. : 

A  lease  must  be  either  good  or  bad  in  its  creation.  Here  the  [  709  ] 
particular  terms,  under  which  the  power  is  given  to  the  tenant 
for  life,  are  prescribed  in  the  power  itself.  He  has  the  power  of 
granting  leases,  provided  the  usual  covenants  are  inserted :  but 
here  it  is  expressly  found  that  the  covenant  in  question  is 
unusual.  Then  the  question  is.  Whether  this  avoids  the  lease 
itself^  or  only  that  particular  covenant?  It  being  expressly 
required  that  the  tenant  should  execute  his  power  in  a  particular 
manner,  that  becomes  a  condition  precedent,  and  if  it  be  not 
complied  with,  the  power  never  arises.  In  truth,  he  has  no 
power  to  lease  at  all,  unless  it  be  executed  in  the  form  prescribed. 
Here  it  is  manifest  that  the  lease  was  not  made  pursuant  to  the 
power,  for  it  is  not  in  the  usual  form.  This  lease  was  void  in  its 
creation,  and  the  reversioner  has  a  right  to  take  advantage  of  it. 
Many  cases  have  decided  the  present  question,  and  particularly 
one  from  the  Oxford  circuit ;  there,  an  improper  covenant  was 
inserted  in  the  lease,  executed  under  a  special  power,  which  it 
was  determined  avoided  the  lease  itself. 

BULLEB,  J. : 

In  the  case  of  leases  made  by  a  tenant  for  life,  who  has  a  [  709  ] 
special  power  of  granting  leases  for  a  longer  term  than  his  own 
life,  upon  his  death  the  lease  is  void,  unless  he  has  strictly 
pursued  the  power.  In  the  present  case,  the  Court  are  relieved 
from  determining  whether  this  covenant  is  or  is  not  usual; 
because  the  jury  have  expressly  found  that  it  is  unusual.  It  has 
been  argued,  that  the  covenant  only  is  void;  but  the  same 
reason  which  avoids  the  covenant  vacates  the  lease  itself,  because 
it  is  not  warranted  by  the  power  under  which  it  was  granted. 

♦  Cor.  Lord  Apeley,  1773. 

B  B  2 


SAin>HAH. 
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1787.  The  defendant's  argument,  if  it  prove  any  thing,  proves  this, 
Doe  V,  that  no  lease  executed  under  a  power  could  be  bad  except  from 
the  omission  of  some  covenant  required ;  because  each  covenant 
which  is  contrary  to  that  power  might  be  rejected.  But  that 
would  be  contrary  to  all  the  adjudged  cases  on  the  subject.  The 
lease  must  be  taken  to  be  good  or  bad  on  the  face  of  it.  Now 
this  lease,  on  the  face  of  it,  imports  to  bind  the  reversioner  as 
well  as  the  tenant  for  life.  But,  inasmuch  as  the  tenant  for  life 
has  exceeded  the  power,  the  lease  cannot  bind  the  reversioner, 
and  is  therefore  void.  Another  argument,  which  has  been  used 
for  the  defendant,  is  likewise  without  foundation.  For  a  lessee 
is  obliged  to  pay  rent,  even  though  the  premises  should  be 
burned  down.  Those  cases  in  equity  therefore  must  have  turned 
upon  particular  circumstances.  Mr.  J.  Buller  then  read  the 
case  of  Pindar  v.  Ainsley  and  Butter.* 

Grose,  J. : 
[  710  ]  Of  the  same  opinion. 


1787.  GOODALL    AND    Others    v.   DOLLET. 

^^y  ^'  (I  T.  R.  712—714.) 

If  the  indorsee  of  an  inland  bill,  not  due,  present  it  for  acceptance, 
which  is  refused,  and  delay  giving  notice  to  his  indorser,  the  indorser 
will  be  discharged.  And  a  subsequent  proposal  by  the  indorser  to  pay 
the  bill  by  instalments,  made  without  knowledge  of  the  indorsee's 
laches,  is  not  a  waiver  of  the  want  of  notice.t 

This  was  an  action  by  the  indorsee  of  a  bill  of  exchange  against 
the  indorser,  tried  before  Heath,  Justice,  at  the  last  assizes  at 
Warwick.  The  bill,  which  was  dated  on  the  4th  of  November, 
1786,  was  drawn  by  one  Lutwych  on  John  Butter,  in  favour  of 
the  defendant,  and  payable  sixty-five  days  after  date.  The  de- 
fendant indorsed  it  to  the  plaintiffs.  The  bill  was  tendered  for 
acceptance  by  the  plaintiffs  to  Butter  on  8th  of  November, 
who  refused  to  accept  it.    The  first  advice  given  of  this  refusal  by 

♦  Ante,  p.  210.  at  p.  729 ;  B.  of  E.  Act,  1882,  s.  60, 

t  Cf.  Ptckiny,  Orahamy  1  Or.  &  M.      and  Chalmers,  p.  155. 
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the  plaintiffs  to  the  defendant,  was  by  a  letter  dated  the  6th  of        1787. 
January  following,  which  only  mentioned  generally  the  return  of    ooodall  r. 
the  bill,  without  specifying  the  time  or  circumstance  of  the  tender      i^oi'i'*^- 
of  the  bill  to  Butter,  and  his  refusal.    The  bill  expired  on  the 
11th  of  January ;  and,  on  the  next  day,  the  defendant  made  a 
proposal  to  one  of  the  plaintiffs  to  pay  the  bill  by  instalments. 
Heath,  Justice,  was  of  opinion,  that  as  this  proposal  was  made 
under  an  ignorance  of  all  the  circumstances  of  the  case,  which  it 
was  material  for  the  defendant  to  know,  he  was  discharged  by 
the  laches  of  the  plaintiffs  ;  and,  in  consequence  of  that  direction, 
the  jury  found  a  verdict  for  the  defendant. 

A  motion  was  made  by  Lee  for  a  new  trial  on  two  grounds ; 
First,  That  as  notice  in  this  case  could  not  have  been  of  any  ser- 
vice to  the  defendant,  inasmuch  as  Butter  was  insolvent  when 
the  bill  was  refused  acceptance,  it  was  not  necessary  to  give 
notice  before  the  bill  became  due,  and  the  indorser  still  con- 
tinued liable.  Secondly,  supposing  he  might  once  have  taken 
advantage  of  the  plaintiff's  laches,  yet  he  had  waived  that  ad- 
vantage by  his  subsequent  promise. 

Bcdguy  shewed  cause.     He  cited  Blesard  and  HirsU* 

Lee  and  Dayrell  in  support  of  the  rule.  Blesard  and  Hirst 
was  materially  different  from  the  present;  for  the  ground  of 
that  decision  was,  that  if  notice  had  been  given,  it  would  have 
been  extremely  material,  as  the  drawer  continued  in  credit  for 
three  weeks  after  the  bill  had  been  dishonoured. 

The  plaintiff's  counsel  also  offered  to  procure  an  affidavit,  that 
the  drawee  had  no  effects  of  the  drawer  in  his  hands  at  the  time. 
But  as  to  this,  the  Court  were  of  opinion  that,  as  between  these 
parties,  that  would  make  no  difference. 

ASHHURST,  J. : 

The  case  of  Blesard  v.  Hirst  goes  the  whole  length  of  deciding       [  713  ] 
the  present.    It  was  there  determined  that  though  it  was  not 

•  6  But.  2670. 
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1787.        necessary  that  the  holder  should  present  the  bill  for  acceptance 
GoodUl  V,   before  it  became  due,  yet  if  he  do,  he  must  give  immediate  notice 
DoLLKT.      ^.Q  ^Yie  person  from  whom  he  received  the  bill  in  case  it  is  dis- 
honoured.    Here  such  notice  was  not  given,  and  therefore  the 
defendant  was  discharged.    But  then  it  is  said  that  he  made 
himself  subsequently  liable  by  his  proposal  to  pay  the  bill  by  in- 
stalments, which  amounted  to  an  acknowledgment  of  the  debt. 
That  argument  might  as  well  have  been  urged  in  thecase  of 
Bleaard  v.  Hirst  as  the  present,  if  it  had  been  thought  material. 
For  there  the  indorser  absolutely  promised  to  pay  the  bill  on  his 
return  from  Leeds ;  but,  on  his  being  apprized  that  he  was  not 
bound  by  law,  he  refused.     And  yet  that  was  not  held   as  a 
waiver  of  the  want  of  notice.     That  indeed  was  a  stronger  case 
than  the  present ;  for  here  the  defendant  only  made  a  conditional 
offer  to  pay  by  instalments,  which,  being  rejected,  put  matters 
in  the  same  situation  as  if  no  offer  had  been  made.    The  defend- 
ant then  had  a  right  to  stand  on  the  strict  rule  of  law ;  and  by 
law  he  is  not  bound  to  pay. 

BULLEB,  J. : 

[  ^^*  3  It  is  rather  extraordinary  that  in  the  case  of  Blesard  v.  Hirsts 

it  should  have  been  made  a  doubt  whether  notice  of  non-accep- 
tance, in  the  case  of  an  inland  bill  of  exchange,  was  necessary 
to  be  given  to  the  drawer.  For  it  had  long  been  settled  that 
notice  was  necessary  to  be  given  in  the  case  of  foreign  bills.  But 
no  mention  is  there  made  of  the  want  of  notice  being  waived  by 
a  subsequent  promise :  and  that  was  a  much  stronger  case  than 
the  present;  for  there  was  an  express  promise  to  pay  by  the 
indorser :  but  in  this  case  there  was  only  a  conditional  promise, 
which  was  made  by  the  defendant  under  a  total  ignorance  of  all 
the  circumstances  relative  to  the  bill  having  been  dishonoured. 
All  this  is  an  answer  to  an  action  against  the  indorser.  But  if 
the  action  had  been  brought  against  the  drawer,  I  should  have 
been  willing  to  let  in  the  affidavit  to  shew  that  the  drawer  had 
no  effects  in  the  hands  of  the  drawee.  That  would  be  like  the 
case  of  Bickerdike  v.  Bolman.*     If  A.  draw  on  B.  it  must  be 

*  Atite,  p.  242. 
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taken  prima  facie  that  he  has  effects  in  his  hands ;  otherwise  he        1787. 
has  no  right  to  draw  on  him :  but  if  the  drawer  has  no  effects  in    O'hJdIll  v 
the  hands  of  the  drawee,  he  cannot  be  injured  by  want  of  notice 
that  the  drawee  will  not  pay. 


DOLLBT. 


Grose,  J. : 

If  there  be  any  difference  between  the  case  of  Blesard  v.  Hirst       f  ^^*  ^ 

and  the  present,  it  is  in  favour  of  this  defendant.     For  at  the 

most,  this  was  only  a  conditional  offer  to  pay,  but  that  was  a 

l)ositive  promise  by  the  defendant  to  take  up  the  bill  as  he 

returned  from  Leeds.     That  case,  therefore,  being  precisely  in 

point,  must  govern  the  present. 

liule  discharged. 


THE    KING    V.   JOHN    HOGG. 

(1  T.  E.  721-728.) 

A  house  and  engine  for  carding  cotton,  which  are  rented  as  one  entire 
subject,  and  described  by  the  general  name  of  an  engine-house,  are 
rateable  to  the  poor.  The  usage  of  a  particular  place  cannot  control  the 
operation  of  a  general  statute.     Cald.  266,  S.  C* 

The  defendant  having  been  rated  to  the  poor  for  "  the  engine- 
house,"  appealed  to  the  Court  of  Sessions  at  Lancaster,  who 
confirmed  the  rate,  and  stated  a  case  for  the  opinion  of  the  Court, 
the  material  parts  of  which  were  as  follows  : 

The  engine-house  consisted  of  a  bay  of  building  about  eighteen 
feet  long  and  nineteen  feet  wide,  in  which  there  was  a  carding 
machine  for  manufacturing  cotton.  The  engine  is  not  fixed  to 
the  premises,  but  is  capable  of  being  moved  at  pleasure.  The 
engine  is  generally  worked  with  water,  but  frequently  by  the 
hand.  The  building,  independent  of  the  machine,  is  worth  only 
two  guineas  per  annum,  for  which  the  appellant  was  willing  to 
be  rated. 

The  building  in  which  the  engine  stands  was  not  erected  for 
the  purpose  of  receiving  the  engine,  but  formerly  was  used  as  a 
weaver's  shop,  &c.     The  engine  is   placed    on  the  floor  and 

♦  Tyne  Boiler  Works  v.  Longheuion  (C.  A.  1886),  18  Q.  B.  D,  81. 


1787, 
May  12. 
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1787.        noways  annexed  or  fastened  to  the  same,  but  may  be  moved 
The  Kino  r.  at  pleasure. 


Hooo. 


After  argument,  in  which  Reg.  v.  Gloucester*  was  cited  in  sup- 
port of  the  order  of  Sessions,  the  Court  gave  judgment  as  follows  : 


[726  ] 


T  [  724  ] 


[723] 


ASHHURST,  J. : 

It  seems  to  me  that  this  case  is  still  left  imperfect,  for  it  is 
not  stated  negatively  that  this  engine  is  not  in  some  way  or  other 
fixed  to  the  house  while  it  is  in  a  state  of  working.  It  is  only 
stated  that  it  is  not  fixed  to  the  floor :  but  it  may  be  fixed  to  the 
walls  of  the  building  without  being  fixed  to  the  floor.  And  con- 
sidering the  nature  of  the  thing,  it  must  be  so ;  for  it  is  stated 
that  the  engine  is  worked  by  water,  and  the  force  of  the  water 
would  displace  it  if  it  were  not  fastened  to  the  building.    We 


[723] 


*  Easter  Term,  23  Geo.  III.  The 
case  is  reported  in  a  note  to  the 
aboye  case  by  Dumford  &  East,  1 
T.  B.  723.  The  following  are  the 
judgments  pronounced : 

Lord  Mai^  sfield  : 

Though  the  case  does  not  suffi- 
ciently explain  whether  this  machine 
or  steel-yard  is  annexed  to  the  free- 
hold, yet  the  nature  of  the  thing 
supplies  the  place  of  an  explanation. 
It  must,  from  the  very  nature  of  it, 
be  annexed  to  the  freehold.  It  is 
stated  to  be  the  machine-house,  and 
the  steel- yard  is  the  most  yaluable 
part  of  the  house.  The  house  was 
built  for  the  machine,  and  not  the 
machine  for  the  house.  No  ob- 
jection arises  from  the  amount  of  the 
rate;  for,  though  no  deduction  is 
stated  to  be  made  for  the  labour  of 
working  the  machine,  or  for  the 
wear  and  tear  of  it,  yet  it  is  only 
rated  at  a  little  more  than  half  the 
Talue. 

WiLLES,  J.  concurred;  adding 
that  the  whole  was  evidently  con- 
sidered as  one  entire  thing,  for  it 


was  called  the  Machine-House. 

BULLEB,  J. : 

1 1  cannot  think  that  the  justices  at 
Sessions  had  any  doubt  but  that  the 
engine  was  a  part  of  the  house,  and 
the  most  material  part,  because  the 
profits  arose  from  thence.  The 
doubt  left  to  the  Court  was,  whether 
profits  are  rateable.  But  the  rate 
must  be  in  proportion  to  the  profits. 
If  a  private  house  be  rated  at  any 
particular  sum,  and  it  be  converted 
into  a  shop,  the  rate  must  increase 
in  proportion  to  the  increased  value 
of  the  house:  but  if  the  shop  be 
again  converted  into  a  private  house, 
the  rate  must  proportionably  de- 
crease. This  case  is  similar  to  the 
Cheltenham  Spa;  while  the  waters 
are  sold,  the  rate  must  be  in  propor- 
tion to  the  profits  arising  from  the 
sale.  In  the  present  case,  the  de- 
scription is  sufficient.  The  house  is 
known  by  the  name  of,  and  rated 
as,  the  Machine-House  :  It  is  one 
entire  thing. 

Bute  absolute  for  quashing    the 

order  of  Sessions, 
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cannot  take  any  facts  that  do  not  appear  on  the  case,  as  it  is  1787. 
now  returned ;  and  it  is  not  stated  negatively  that  the  engine  is  TuslEiNa  r. 
not  fixed  to  the  house.  At  all  events  part  of  the  subject  is  rate-  ^oqq- 
able ;  and  the  rate  is  on  the  house  itself ;  and  if  the  thing  itself 
be  rateable,  the  quantum  of  it  is  not  for  our  consideration,  but 
for  that  of  the  justices  below.  There  are  many  other  circum- 
stances stated  here  which  would  induce  us  to  discharge  this  rule. 
This  case  comes  directly  within  the  case  of  St.  Nicholas, 
Gloucester.  The  house  and  engine  are  leased  as  an  entire 
subject ;  for  it  is  stated  that  the  premises  (which  comprehends 
the  engine  and  the  house  together)  were  let  to  Walmsley,  who 
underlet  to  Hogg :  and  that  takes  away  all  leaning  we  might 
otherwise  have  to  discourage  a  tax  which  might  possibly  be  a  tax 
on  labour ;  for  this  is  not  such  a  tax  ;  but  on  the  contrary  it  is 
expressly  stated  to  be  a  rate  on  the  lessor  of  the  premises.  On 
the  whole  therefore  I  am  of  opinion,  that  there  is  no  good  reason 
to  induce  the  Court  to  make  this  rule  absolute. 

BULLER,  J. : 

I  have  always  been  of  opinion  that  it  would  have  been  better  [  726  ] 
to  have  given  a  direct  opinion  at  once  upon  the  construction  of 
the  48  Eliz.  c.  2,  than  to  state  particular  cases,  in  order  to  see 
whether  they  formed  exceptions  to  the  Act  without  giving  an 
opinion  on  the  general  construction  of  it.  In  the  case  of 
Atkins  V.  Davis*  I  stated  the  principle  to  be  that  every  man 
should  pay  according  to  his  ability  ;  it  seems  to  be  a  principle  of 
natural  justice ;  and  if  that  be  right,  the  Court  has  nothing  to 
do  in  doubtful  cases,  but  to  see  how  they  can  be  adapted  to  the 
principle.  In  that  case  I  agreed  with  the  Court  that  we  cannot 
impose  a  new  tax  on  the  subject  by  construction :  we  are  not  to 
make,  but  to  explain  the  law.  But  I  then  thought  and  still  do 
think  that,  as  a  general  question,  personal  property  is  rateable, 
and  the  question  ought  always  to  be.  Whether  the  particular 
case  be  an  exception  to  the  general  rule  ?  I  am  very  well  aware 
of  the  great  difficulty  of  rating  personal  property  in  all  cases : 
but  if  it  can  be  done,  we  must  pronounce  the  law  ;  and  I  think 
by  law  it  is  rateable. 

*  Tr,  23  Goo.  III.  B.  B. 
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1787.  Now  in  this  case  it  is  objected  that  the  property  is  distinct  in 

THB~KnTo  r.  its  nature ;  that  the  building  and  the  engine  are  not  the  same, 
^®^*  because  the  former  would  go  to  the  heir  and  the  latter  to  the 
executor.  This  may  be  so  in  some  cases,  but  I  think  the 
objection  is  perfectly  immaterial  here.  If  the  house  be  freehold 
it  will  go  to  the  heir,  if  leasehold  to  the  executor ;  and  if  the 
engine  be  distinct  from  the  house,  that  at  any  rate  would  go  to 
the  executor.  But  if  the  property  be  in  its  nature  rateable,  it  is 
indifferent  to  whom  it  will  belong.  However,  in  this  case  it  is 
clear  that  both  the  engine  and  the  house  go  together,  for  they 
are  in  the  hands  of  a  leaseholder  ;  they  are  rented  together,  and 
therefore  would  go  to  the  executor.  But  in  my  opinion  that 
does  not  make  any  difference  in  the  question.  The  comisel  for 
the  appellants  then  objected  that  this  is  a  rate  on  manufactures ; 
I  agree  that  it  is  so.  Yet  it  is  not  a  rate  on  labour,  which 
cannot  be  maintained ;  but  on  the  produce  of  labour,  and  the 
produce  of  labour  is  rateable.  What  a  person  may  acquire  in  a 
profession  is  not  eo  nomine  rateable :  but  if,  with  his  profits,  he 
purchase  land,  &c.,  that  may  be  rated.  Therefore,  in  questions 
of  this  kind,  we  are  not  to  go  into  the  manner  in  which  the 
property  may  have  been  acquii'ed;  but  the  question  ought 
always  to  be.  Whether  the  thing  which  exists  is  to  be  rated  ? 
And  the  rule  is  that  personal  property,  if  visible  and  yielding  a 
certain  annual  permanent  profit  may  be  rated.  In  the  present 
(Base  the  house  and  the  engine  are  let  together  as  an  entirety ; 
and  upon  this  ground  also  I  am  of  opinion  that  the  rate  is  good. 

Grose,  J. : 

[  727  ]  The  question  for  the  opinion  of  this  Court  is  not.  Whether 

the  rate  itself  be  equal  or  not  ?  that  is  a  matter  for  the  con- 
sideration of  the  justices  below :  but  the  question  here  is.  Whether 
by  law  this  particular  species  of  property  as  described  in  the  case 
is  or  ia  not  rateable?  Now  the  property  in  question  is  an 
engine-house  fitted  up  with  this  engine  in  it  (whether  fixed  to  it 
or  not  is  not  stated),  and  all  let  together  under  one  lease.  For  it 
appears  that  Walmsley  was  the  lessee  of  the  premises,  which 
comprehends  the  engine  as  well  as  the  house.  Then  the  engine 
is  let  as  part  of  the  house  ;  and  the  rate  is  upon  the  engine- 
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house.    Now  by  the  express  words  of  the  statute  48  Eliz.  c.  2,         i787. 

s,  1,  every  occupier  of  lands,  houses,  &c.  is  liable  to  be  rated.  thb"kino  r. 

Leasehold  property  has  always  been  rated,  and   this   comes       ^^^gg. 

within  that  description.      Suppose  the  owner  of  a  tenement, 

which  unfurnished  would  let  only  for  a  trifling  rent,  fitted  it  up 

as  a  malt-house,  and  put  a  malt-mill  into  it,  and  then  let  the 

whole  together ;  the  whole  must  be  estimated  together  as  any 

other  leasehold  property  according  to  its  value.     It  has  been 

argued  that  this  rate  cannot  be  supi)orted,  because  it  has  not 

been  the  usage  in  Ribchester  to  rate  personal  property.     But  we 

are  interpreting  an  universal  law,  which  cannot  receive  different 

constructions  in  different  towns.     It  is  the  general  law  of  the 

land  that  this  kind  of  property  should  be  rated  ;  and  we  cannot 

explain  the  law  differently  by  the  usage  of  this  or  that  particular 

place.    If  there  had  been  any  agreement  entered  into  by  all  the 

inhabitants  of  the  town  not  to  rate  any  particular  species  of 

property  for  their  own  accommodation,  that  might  have  been 

binding  upon   themselves  as  an   agreement :  but  if  a  case  be 

stated  for  the  opinion  of  this  Court  upon  the  law  on  the  subject, 

we  cannot  construe  the  act  of  parliament  according  to  their 

agreement.     As  to  usage,  I  am  clearly  of  opinion  that  it  ought 

not  to  be  attended  to  in  construing  an  act  of  parliament,  which 

cannot  admit  of  different  interpretations:  where  the  words  of 

the  act  are  doubtful,  usage  may  be  called  in  to  explain  them. 

Here  it  is  not  pretended  but  that  the  house  is  worth  the  sum  at 

which  it  is  rated  ;  and  if  so,  we  cannot  say  that  property  in  such 

circumstances  shall  not  be  taxed.     As  to  the  argument  of  this 

being  property  of  different  kinds,  and  that  part  of  it  would  go  to 

the  heir,  and  part  to  the  executor,  it  does  not  prove  that  the 

house  ought  not  to  be  taxed  at  the  sum  at  which  it  is  let,  but  it 

attempts  to  shew  that  it  should  be  taxed  only  at  the  sum  for 

which  it  would  be  let,  if  there  were  no  fixtures ;  but  here  the 

house  and  the  engine  are  let  together  as  an  entire  subject,  and 

as   such  they  are  liable  to  be  rated.     This  case  is  not  to  be 

distinguished  from  that  of  St.  Nicholas  in  Gloucester. 

Rule  to  quash  the  order  of  sessions  discharged. 
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1787.  HUTCHINSON    v.    JOHNSTON. 

May  12. 
JL  (1  T.  R  729—732.) 

Where  two  writs  oifitrifacioa  against  tlie  same  defendant  are  delivered 
to  a  slierifi  on  different  days,  and  no  sale  is  actually  made  of  the 
defendant's  goods,  the  first  execution  must  have  the  priority,  even 
though  the  seizure  were  first  made  under  the  subsequent  execution. 
And  if  the  person,  claiming  under  the  second  execution,  pay  the  sheriff 
the  amount  of  the  debt  under  the  first  execution  for  his  security,  the 
Court  will  not  compel  the  sheriff  to  refund  that  money  on  motion.* 

This  was  a  rule  to  shew  cause  why  the  sum  of  70i.  13«.  lOd. 
paid  by  the  plaintiff  to  the  sheriff  of  Middlesex  under  a  writ 
oi  fieri  facias  issued  at  the  suit  of  J.  Gover  against  the  goods,  &c. 
of  the  defendant  should  not  be  repaid  by  the  sheriff  to  the 
plaintiff. 

The  circumstances  which  gave  rise  to  this  application  were 
these :  On  the  25th  of  November,  1786,  the  plaintiff  entered  up 
judgment  against  the  defendant  for  600Z.  and  on  the  same  day 
sued  out  a  ficn  facias  directed  to  the  sheriff  of  Middlesex ;  on 
which  a  warrant  was  granted  on  the  same  day  to  Simpson  a 
sheriff's  officer,  who  entered  and  took  the  defendant's  goods  on 
the  evening  of  that  day.  On  the  27th  of  November  another 
sheriff's  officer  entered  the  defendant's  house  by  virtue  of  a 
warrant  on  d^  fieri  facias  dated  23rd  of  November  for  68Z.  10«.  and 
interest,  besides  fees,  &c.  at  the  suit  of  Gover.  On  the  return  of 
the  writ,  the  plaintiff  applied  to  the  sheriff  for  a  bill  of  sale,  who 
informed  him  that  Gover's  execution,  being  brought  into  the 
office  prior  to  the  plaintiff's,  must  be  first  satisfied  ;  upon  which 
the  plaintiff  paid  into  the  sheriff's  hands  70Z.  18«.  lOd.  the 
amount  of  Gover's  execution,  which  was  the  sum  now  claimed. 

Bearcrofty  Mingay,  Palmer  and  Garrow,  shewed  cause,  and 
contended  that  the  sheriff  was  not  only  justified,  but  bound  to 

*  Of.  Payne  v.  Drew,  4  East,  623,  663, 44  L.  J.  Bk.  124 ;  In  re  Balbimie, 

544;    Mercantile  Law  Amendment  Ex  parte  Jameeon  (1876)  3  Ch.  D. 

Act,  1856,  19  &  20  Yict.  c.  60,  s.  1.  488.    The  Bankruptcy  Act,  1883,  ss. 

Cases  in  bankruptcy  under  the  Act  45,  46,  reverts  to  the  rule  of  the  Act 

oflS69  axe:  Ex  parte  WiUiams(lS12)  of    1849,  making  seizure  and  sale 

L.  B.  7  Ch.  314,  41  L.  J.  Bk.  38  ;  necessary  for  a  preference. 
£x  parte  J<me$  (1875)  L.  B.  10  Ch. 
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give  a  preference  to  Cover's  execution,  because  the  vncit  which  1787. 
was  first  delivered  to  the  sheriff  must  be  first  executed.  At  Hutchinson 
common  law  the  goods  were  bound  from  the  teste  of  iheJUrifacias ;  *'  J<>hnbton. 
but  by  the  29  Car.  II.  c.  8,  s.  16,  they  are  bound  from  the  delivery 
of  the  writ  to  the  sheriff.  The  moment  therefore  Gover's  execu- 
tion was  delivered  to  the  sheriff,  the  defendant's  goods  were 
liable  to  satisfy  his  debt.  In  Smalconib  v.  Buckingham*  Lord 
Holt  said,  if  two  writs  be  delivered  to  the  sheriff  on  different 
days,  and  the  sheriff  execute  the  last  first  by  making  sale  of  the 
goods,  the  sale  will  stand  good,  and  the  person  who  delivered  the 
first  writ  to  the  sheriff  shall  have  his  remedy  by  an  action  against 
him.  But  the  reason  given  why  the  vendee  in  such  a  case 
should  keep  possession,  is,  because  it  is  for  the  quiet  of 
purchasers.  So  that,  if  the  sheriff  had  actually  made  sale  of 
the  defendant's  goods  under  the  second  execution,  the  vendee 
might  have  retained  them  against  the  creditor  under  the  first 
execution :  but  as  no  sale  was  made  under  the  plaintiff's  writ  of 
execution,  the  goods  were  bound  in  the  hands  of  the  sheriff  by 
the  delivery  of  Gover's  writ. 

Burrotigh,  contra^  admitted  that  the  sheriff  has  in  law  no 
election,  but  is  bound  to  execute  that  writ  first  which  is  first 
brought  to  his  office.  But  though  he  is  so  bound,  yet  if  in  point 
of  fact  he  does  elect,  such  election  binds  the  goods,  and  the 
other  party  has  only  a  remedy  against  the  sheriff.  An  execution 
is  an  entire  thing,  and  cannot  be  superseded  after  it  is  once 
begun.  (Clerk  v.  Withers,  Salk.  322.  Charter  v.  Peeter,  Cro. 
El.  697.  Moor  542.)  Here  the  sheriff  had  begun  to  execute  the 
plaintiff's  writ  first,  which  when  once  begun  could  not  be  de- 
feated by  Gover's  execution.  The  statute  of  frauds  makes  no 
difference  in  the  present  case :  at  common  law  the  goods  were 
bound  from  the  teste  of  the  writ ;  and  this  statute  directs  that 
they  shall  only  be  bound  from  the  delivery  of  the  wTit  to  the 
sheriff.  But  it  was  determined  soon  after  the  passing  of  that  act, 
''that  it  was  only  made  to  assist  a  purchaser  in  market  overt, 
and  that  it  left  the  party  to  the  suit  as  he  was  at  common  law."  f 
In  2  Eq.  Gas.  Abr.  881,  Lord  Habdwicee  recognized  the  same 

*  Garth.  420.  f  Skin.  257. 


3S2 
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1787.  construction.  (1  Ld.  Raym.  252.)  In  Salk.  828,  it  is  said,  that 
Hdtchinson  by  a  seizure  of  goods  under  an  execution  the  property  is 
V.  Johnston,  absolutely  divested  out  of  the  defendant,  and  is  in  abeyance. 

Douglas,  amicus  ciiru^  mentioned  the  case  of  Rybot  v. 
Peckham*  where  it  was  determined  that  the  execution  last 
executed,  though  first  delivered,  was  good  against  the  sheriff. 

ASHHURST,  J.  : 

[  731  ]  The  general  principle  of  law,  and  which  has  not  been  contra- 

dicted by  any  of  the  cases  cited,  is,  that  the  person  whose  writ  is 
first  delivered  to  the  sheriff  is  entitled  to  a  priority ;  and  that  the 
goods  of  the  party  are  bound  by  the  dehvery  of  the  writ.  But 
the  Legislature  saw  the  inconvenience  and  hardship  which  would 
fall  upon  innocent  purchasers,  if  the  vendee  under  the  second 
writ  were  Uable  to  be  dispossessed  of  the  goods  which  he  had 
bondjidehovight;  and  therefore  they  guarded  against  it  by  the 
statute  of  frauds.  This  I  understand  was  the  sole  object  of  that 
part  of  the  act.  It  was  only  intended  to  secure  the  possession  of 
purchasers  under  an  execution.  Here  Gover's  execution  was 
delivered  on  the  28rd  of  November,  and  the  plaintiff's  not  till  the 
25th.  It  is  true  indeed  that  the  entry  under  the  first  execution 
was  not  made  till  the  27th,  which  was  after  the  second ;  but 
though  the  sheriff  suffered  the  seizure  to  be  made  under  the 


*  M.  19  G.  III.  B.  E.  the  Court 
seemed  to  think  at  the  time,  what 
afterwards  appeared  to  be  the  fact, 
that  in  the  case  of  Eyhot  and  Peck- 
ham,  which  has  been  cited,  there 
had  been  an  actual  sale.  That  case 
was  as  follows : 

Eyhot  V.  Peckham,  Michaelmas 
19  Geo.  m.  This  was  an  action 
against  the  sheriff  for  a  false  return 
to  a  fieri  facias.  The  plaintiff  de- 
livered a  writ  of  execution  to  the 
sheriff,  under  which  his  officer  levied 
the  debt,  and  made  a  bill  of  sale. 
Then  the  sheriff  discovered  a  former 
execution  in  the  office,  and  returned 
nulla  bona.  On  this  case  the  de- 
fendant obtained  a  yeidict. 


But  a  motion  was  made  for  a  new 
trial  on  the  ground  that  though 
the  other  writ  of  execution  being 
delivered  first  was  material  between 
the  plaintiff  in  that  suit  and  the 
sheriff,  and  would  be  sufficient  to 
charge  the  sheriff  with  that  debt: 
yet  it  was  not  material  between 
the  present  plaintiff  and  the  sheriff, 
for  he,  having  once  sold  tmder  the 
plaintiff's  execution,  was  answerable 
to  him  for  the  debt.  Carth.  419 ; 
Salk.  320;  and  5  Mod.  376  were 
cited.  On  the  day  of  shewing  cause, 
the  defendant's  counsel  gave  up  the 
case;  and  a  verdict  was  ord^^  to 
be  entered  for  the  plaintiff. 
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second  writ  first,  yet  he  knew  at  that  time  of  Gover's  execution,         1787. 
and  therefore  made  the  bill  of  sale  to  the  plaintiff  expressly  under  Hutchinson 
the  condition  of  securing  him  against  Gover.     This  then  is  not  a  ^'  J^^^®^^* 
bill  of  sale  under  an  execution  to  an  innocent  purchaser,  but  to  a 
person  who  purchased  with  notice  of  a  prior  claim.     This  agree- 
ment takes  it  out  of  all  the  cases  cited  with  respect  to  innocent 
vendees.    The  cases  cited  shew  clearly  that  though  the  possession 
of  an  innocent  vendee  shall  not  be  disturbed,  yet  as  to  all  the 
rest  of  the  world  the  goods  are  bound  from  the  delivery  of  the 
writ.     In  Rybot  and  Peckham  the  second  execution  was  com- 
pleted ;  and  it  was  for  that  reason  that  the  claimant  under  the 
first  execution  could  not  recover  the  money  out  of  the  hands  of 
the  creditor  under  the  second  execution;  and  his  only  remedy 
was  by  an  action  against  the  sheriff.     But  that  is  not  like  the 
present  case;    for  here  the  execution  was  not  so  completely 
executed  as  that  the  money  was  paid  into  the  hands  of  the 
plaintiff  claiming  under  the   second  execution.     He  is  not  a 
vendee  without  notice,  and  so  is  not  protected  by  the  statute.    It 
is  clear,  therefore,  that  he  is  not  entitled  to  recover  this  money 
out  of  the  hands  of  the  sheriff. 

BULLER,  J. : 

At  all  events  this  rule  must  be  discharged ;  for  supposing  the  [  732  ] 
law  to  be  as  the  plaintiff's  counsel  has  contended,  this  is  not  a 
case  in  which  the  Court  ought  to  interfere  on  motion :  for  if  the 
plaintiff  be  right  he  may  bring  his  action  against  the  sheriff. 
But  I  think  the  law  is  clearly  otherwise.  In  the  case  of  Rybot 
and  Peckham,  the  sheriff,  having  two  writs  of  execution,  levied 
and  sold  under  the  second.  There  the  Court  held  him  answerable 
to  both  parties.  But  here  Gover's  writ  was  first  delivered  to  the 
sheriff,  and  he  has  actually  sold  under  that  execution,  as  appears 
by  the  plaintiff's  own  rule.  Therefore  the  sheriff  having  levied 
at  the  suit  of  Gover  is  liable  to  him. 

Grose,  J.  declared  himself  of  the  same  opinion ;  observing  that       1  ^^^  I 
the  money  which  was  the  object  of  the  present  application  was 
levied  under  Gover's  execution. 

Rule  discharged. 


384  K.  B.  EAST.  TERM— 1  T.  U.  738-745. 


1787.  SMITH     ON     THE     DEMISE     OF     EICHAEDS     V. 

^^*-  CLTFFOED. 

(1  T.  B.  738—745.) 

A  tenant  for  years,  remainder  to  B.  for  life,  remainder  to  the  first  and 
other  sons  of  B.  in  tail,  remainder  to  the  heirs  of  B.  in  tail ;  A.  and  B. 
join  in  a  lease  and  release  to  make  a  tenant  to  the  prsocipe,  and  suffer 
a  recovery ;  the  estate  tail  limited  to  the  sons  of  B.  is  not  devested  by 
the  recovery,  nor  is  there  any  forfeiture  of  the  respective  estates  of  A. 
andB. 

Ejectment  for  lands  lying  in  Normanton,  Nottingham,  tried 
before  Heath,  J.,  at  the  last  Nottingham  assizes ;  when  a  verdict 
was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on 
the  following  case : 

John  Richards  by  his  will,  dated  80th  June,  1753,  devised  all 
his  lands,  &c.,  in  Normanton,  or  elsewhere,  either  in  possession, 
reversion,  or  remainder,  to  Thomas  Lee  and  others,  to  the  use  of 
the  testator's  nephew,  John  Richards,  for  life ;  remainder  to  the 
first  and  other  sons  of  John  Richards  in  tail ;  remainder  to  the 
heirs  of  the  body  of  his  said  nephew  John  Richards ;  remainder 
to  trustees  in  trust  to  sell  the  same  and  divide  the  money  arising 
therefrom  among  the  testator's  four  sisters,  and  his  niece  therein 
named.  On  80th  May,  1754,  the  testator  by  a  codicil  to  his  said 
will  declared  the  said  devise  as  far  as  related  to  his  nephew  to  be 
null  and  void,  and  directed  that  he  should  only  have  so  much  of 
the  said  premises  as  should  amount  to  the  yearly  value  of  20Z. 
with  certain  limitations  over.  By  decree  of  the  Court  of  Chancery 
(after  the  testator's  death),  it  was  declared  that  Richards  (the 
nephew)  was  entitled  to  have  so  much  of  the  devised  premises  as 
should  amount  to  the  yearly  value  of  20Z.,  and  that  Lee,  who  was 
the  surviving  trustee,  should  set  out  a  part  of  the  premises  of  such 
yearly  value.  By  indentures  of  lease  and  release  in  1764  (which 
recited  the  decree  in  chancery,  and  also  a  deed  by  which  Richards, 
in  consideration  of  300i.,  granted  to  Clyfford  such  of  the  devised 
estate  as  should  be  allotted  to  him  for  99  years  if  Richards  should 
so  long  live)  Lee,  with  the  approbation  of  Clyfford  and  Richards, 
bargained  and  sold  and  allotted  the  premises  therein  specified 
(bc.  the  portion  of  the  devised  estates  set  out  in  accordance  with 
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the  Chancery  decree),  to  the  use  of  Clyfford,  his  executors,  (fee,         1787. 

for  99  years  if  Bichards  should  so  long  live,  remainder  to     smith  v. 

Bichards  for  life,  remainder  to  the  first  and  other  sons  of    ^^^^^^^ 

Bichards  successively  in  tail,  remainder  to  the  heirs  of  Bichards 

in  tail,  remainder  to  the  use  of  Lee  and  his  heirs  upon  the  trusts 

of  the  will  and  codicil.    By  indentures  of  lease  and  release  of 

three  parts,  of  the  21st  and  22nd  of  June,  1765,  between  Clyfford 

and  Bichards  of  the  first  part,  F.  Gregg  of  the  second  part,  and 

John  Kirkland  of  the  third  part,  for  docking  and  barring  all 

estates  tail,  and  all  reversions,  (fee,  of  the  premises  in  question, 

the  defendant  and  Bichards  granted,  &c.,  to  Gregg,  to  make  him 

tenant  to  the  prsBcipe,  that  a  recovery  might  be  suffered  of 

Trinity  Term  then  next,  that  Kirkland  should  be  seised  to  the 

use  of  the  defendant  for  the  term  of  99  years,  created  by  the 

deed  of  November,  1760,  determinable  on  the  decease  of  Bichards, 

remainder  to  Bichards  and  the  defendant,  and  the  heirs  of 

Bichards  for  ever.    In  Michaelmas  Term,  1765,  a  recovery  of  the 

premises  was  suffered,  in  which  Kirkland  was  demandant,  Gregg 

was  the  defendant,  and  the  present  defendant  and  Bichards  were 

vouchees.    The  defendant  confessed  lease,  entry,  and  ouster,  but 

no  evidence  was  given  of  an  actual  entry  upon  the  land  made  by 

the  lessor  of  the  plaintiff  before  the  ejectment  brought.    John 

Bichards  the  nephew  of  the  testator,  and  father  of  the  lessor  of 

the  plaintiff,  is  now  living.    John  Bichards,  the  lessor  of  the 

plaintiff,  is  the  eldest  son  and  first  tenant  in  tail  under  the  will 

of  the  testator.    At  the  time  of  suffering  the  recovery,  the  lessor 

of  the  plaintiff  was  an  infant  under  21,  and  is  now  at  the 

age  of  80  years.    Thomas  Lee  the  younger  was  the  surviving 

trustee  named  in  the  testator's  will  at  the  time  of  the  execution 

of  the  deed  of  1764. 

The  question  for  the  opinion  of  the  Court  is,  Whether  the 
lessor  of  the  plaintiff  is  entitled  to  recover? 

Willis,  for  the  lessor  of  the  plaintiff,  contended  first,  that  the 
recovery  suffered  by  Clyfford,  the  tenant  for  years,  and  Bichards, 
the  tenant  for  life,  was  a  forfeiture  of  their  respective  estates  in 
the  premises.  And  secondly,  that  the  lessor  of  the  plaintiff  was 
entitled  to  recover,  notwithstanding  no  actual  entry  was  proved. 

B.B. — ^VOL.  I.  0  0 
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1787.  The  Court  then  stopped  the  counsel  on  the  second  point,  it 

Smith  v.     being  clearly  established  that  actual  entry  was  not  necessary. 
Cltffobd. 

Sutton  for  the  defendant,  made  two  points ;  first,  that  the 
recovery  was  no  forfeiture  of  any  estate ;  and,  secondly,  that  if 
the  freehold  estate  of  Richards  were  forfeited,  the  mortgage 
term,  which  was  created  prior  to  the  recovery,  was  not  extin- 
guished. 

WiUUf  in  reply.  Cur.  adv.  vuU. 

And  afterwards  Ashhubst,  J.  delivered  the  opinion  of  the 
Court: 
[  743  ]  The  only  question  that  has  been  made  is.  Whether  the  reco- 

very that  has  *been  suffered  by  Clyfford,  the  tenant  for  years, 
and  Richards,  the  tenant  for  life,  or  the  acts  which  were  done 
preparatory  to  it,  will  amount  to  a  forfeiture  of  their  respective 
estates  ?  Now,  as  to  Clyfford,  the  tenant  for  years,  it  will  be 
totally  nugatory  to  consider  whether  he  has  done  any  act  to 
forfeit  his  estate,  unless  the  tenant  for  life  has  likewise  forfeited 
his;  for  if  he  has  not,  he  is  the  only  person  who  can  take 
advantage  of  the  forfeiture  of  the  estate  for  years ;  so  that  I 
shall  lay  the  question  relative  to  the  tenant  for  years  entirely 
out  of  the  case. 

In  regard  to  Richards,  the  tenant  for  life,  it  is  insisted  that, 
by  suffering  a  recovery,  he  has  forfeited  his  estate  for  life ;  for 
which  was  cited  Co.  Lit.  856.  a.  The  passage  is,  "  Here  note, 
that  albeit  the  action  be  false  and  feigned,  yet  is  the  recovery  so 
much  respected  in  law,  as  it  worketh  a  discontinuance.  But  if 
tenant  for  life  suffer  a  common  recovery,  or  any  other  recovery, 
by  covin  and  consent  between  the  tenant  for  life  and  the 
recoveror,  this  is  a  forfeiture  of  his  estate,  and  he  in  the  rever- 
sion may  presently  enter  for  the  forfeiture."  Lord  Coke  then 
observed,  that  '*  since  Littleton  wrote,  the  statute  of  14  Eliz.  c.  8. 
was  made,  concerning  this  matter,  which  hath  been  weP  construed 
and  expounded,  and  needs  not  to  be  repeated."  But  we  all  of 
us  think  that  this  passage  can  only  be  understood  of  a  bare 
tenant  for  life,  who  takes  upon  himself  to  do  an  act  inconsistent 
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with  the  nature  of  his  estate ;  and  which,  before  the  statute  of  1787. 
Elizabeth,  would  have  displaced  the  remainders  subsequent,  and  smith  «. 
turned  them  to  a  right.  The  forfeiture  of  his  estate  was  there-  ^^"'^*^- 
fore  a  proper  punishment  upon  him  for  attempting  to  do  an  act 
inconsistent  with  his  tenure,  and  calculated  to  injure  him  in  the 
reversion.  But  the  law  will  never  punish  a  man  for  doing  that 
which  is  not  inconsistent  with  the  nature  of  his  estate,  and 
which  may  have  a  legal  operation.  Such  is  the  case  here ;  for 
Richards  stood  in  two  several  characters ;  that  of  tenant  for  life, 
with  a  remainder  in  tail  subsequent  to  that  limited  to  his  first 
and  other  sons.  This  remainder  in  tail  is  all  that'  he  sought  to 
bar ;  and  the  law  says,  that  having  the  immediate  freehold,  and 
an  estate  tail  in  remainder  in  him,  he  has  a  right  to  bar  it. 
Upon  what  principle  then  is  it  that  a  forfeiture  should  be  in- 
curred? Has  he  taken  upon  him  to  do  any  act  inconsistent 
with  the  nature  of  his  estate  ?  The  tenant  to  the  praecipe  is 
made  by  lease  and  release  ;  this  is  a  lawful  conveyance,  as  it  is 
called,  and  passes  no  more  than  a  man  lawfully  may.  Had  it 
been  done  by  feoffment,  that  perhaps,  in  respect  of  the  manner 
of  doing  it,  might  have  admitted  of  some  argument ;  but  here  it 
was  perfectly  legal. 

The  next  thing  then  is.  Whether  the  recovery  itself  will  ope- 
rate so  as  to  subject  him  to  a  forfeiture  ?  And,  as  to  this,  we  are 
all  clearly  of  opinion,  that  it  does  not ;  because  there  was  a  legal 
subject  for  it  to  work  upon,  namely,  his  remainder  in  tail. 
Bichards  is  vouched,  and  enters  into  the  warranty,  not  in 
respect  of  his  tenancy  for  life,  but  of  his  remainder  in  tail ;  and 
the  recompence  in  value  is  supposed  to  go  to  those  who  would 
have  been  entitled  to  his  estate-tail,  and  those  who  stood  subse- 
quent to  them ;  and  passes  over  his  first  and  other  sons,  who 
have  the  first  estate-tail  in  them.  And  as  they  receive  no 
recompence,  their  estate  is  not  displaced,  or  in  any  manner 
affected  by  the  recovery. 

It  seems  plain,  from  the  words  of  the  statute  of  Elizabeth, 
what  kinds  of  recoveries  the  Legislature  considered  as  fraudulent, 
and  meant  to  prohibit;  for  it  says,  ''that  all  such  recoveries 
hereafter  to  be  had  or  prosecuted  by  agreement  of  the  parties  or 
by  covin,  as  is  aforesaid,  against  such  particular  tenant  of  any 

0  0  2 
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1787.  lands,  &c.  whereof  the  same  particular  tenant  is,  or  hereafter 
Smith  v,  shall  be,  seised  of  any  such  particular  estate  as  is  aforesaid,  or 
Cltffobd.  against  any  other,  with  voucher  over  of  any  such  particular 
tenant,  &c.  shall,  as  against  those  in  remainder  or  reversion,  be 
void,  and  of  none  effect."  Then  comes  a  proviso,  "  that  nothing 
therein  contained  shall  extend,  or  be  prejudicial,  to  any  person 
that  shall  hereafter  by  good  title  recover  any  lands,  &c.  without 
any  fraud  or  covin,  by  reason  of  any  former  right  or  title,  but 
that  all  such  shall  be  in  like  force  as  before  the  making  of  the 
act."  Therefore  a  recovery  suffered  under  the  circumstances 
which  exist  in  the  present  case  is  expressly  saved.  And  we 
are  all  of  opinion  that  there  must  be  judgment  for  the  defendant. 


1787.  HIBBEET    AND    Others    v.    CARTER. 

(1  T.  R.  745—748.) 

The  indorsement  and  delivery  of  a  bill  of  lading  to  a  creditor  primd 
facie  conveys  the  whole  property  in  the  goods  from  the  time  of  its 
delivery.  But  if  the  intention  of  the  parties  appear  to  have  been  only 
to  bind  the  net  proceeds  in  case  of  the  arrivid  of  the  goods,  then  an 
insurance  made  on  account  of  the  indorser,  after  such  indorsement,  is 
good. 

This  was  an  action  upon  a  policy  of  assurance  on  goods  on 
board  the  ship  Devonshire,  at  and  from  Jamaica  to  London; 
which  insurance  was  stated  upon  the  head  of  the  policy  to  be 
made  "  on  account  of  Robert  Kerr,  Esq."  The  plaintiffs  were 
merchants  in  London,  and  the  general  consignees  of  Eerr,  who 
was  a  planter  in  the  island  of  Jamaica.  They  were  in  the 
constant  habit  of  procuring  insurance  upon  his  goods  as  soon  as 
they  received  advice  of  their  being  shipped.  On  the  23rd  of 
December,  1782,  the  plaintiffs  received  advice  from  Kerr  of  his 
having  shipped  ten  hogsheads  of  sugar  on  board  the  Devonshire, 
in  which  letter,  dated  18th  of  October,  1782,  was  contained  a 
general  direction  to  insure  whatever  goods  were  shipped  by  him. 
The  insurance  was  inunediately  effected ;  but  in  the  month  of 
November,  between  the  time  when  the  order  was  sent,  and  the 
time  when  the  defendant  subscribed  the  policy,  Eerr  had  indorsed 
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the  bill  of  lading  to  one  Dellprat  in  Jamaica,  to  whom  there  was        1787. 
an  arrear  of  interest  due  upon  mortgage  on  Eerr's  estate  in  that   hibb^t  v. 
island.    The  plaintiflfs  had  notice  of  this  indorsement,  after  the      Oabtbb. 
insurance  was  made,  by  a  letter  from  Eerr  to  them,  wherein 
he  informed  them,  that  he  had  been  obliged  to  assign  the 
bills  of  lading  for  the  net  proceeds  to  Dellprat.    The  bill  of 
lading  as  it  originally  stood  expressed  the  sugars  to  be  shipped 
on  account  and  risk  of  the  shipper,  and  directed  the  delivery  to 
his  order,  or  that  of  his  assigns ;  the  indorsement  was  in  the 
following    terms:    ''Deliver    the  above    sugars    to    Mr.  John 
Hodgson,  for  account  of  S.  Dellprat,"  signed  "Robert  Eerr." 
The  ship  was  lost  in  the  course  of  the  voyage. 

At  the  trial  of  this  cause  at  the  last  sittings  at  Guildhall,  be- 
fore Buller,  J.  the  plaintiffs  rested  their  case  here,  and  con- 
tended that  upon  these  facts  they  were  entitled  to  a  verdict  for 
the  amount  of  the  insurance.  On  the  other  hand  it  was  objected, 
that  Eerr  having  assigned  the  bill  of  lading  before  the  insurance 
was  actually  effected,  the  averment  in  the  declaration,  that  these 
sugars  had  been  insured  on  his  account,  was  not  true,  for  he  had 
not  then  any  insurable  interest  remaining  in  him,  the  entire 
property  in  the  goods  having  passed  out  of  him  by  the  assign- 
ment of  the  bill  of  lading,  which  operated  in  this  instance  as  a 
payment.  And  Bullbb,  J.  being  of  this  opinion,  upon  the 
general  ground,  that  the  indorsement  of  a  bill  of  lading  passed 
the  whole  property,  would  have  nonsuited  the  plaintiffs ;  but  it 
appearing  that  the  defendant  had  neglected  to  pay  the  premium 
of  twenty  guineas  into  Court,  the  plaintiffs  took  a  verdict  for 
that  sum. 

Upon  the  motion  on  the  part  of  the  plaintiffs  in  this  term  for 
a  new  trial, 

Erskine  and  East  contended,  that  the  verdict  ought  to  have 
been  taken  for  the  whole  sum  insured.  The  indorsement  of  the 
bill  of  lading  only  bound  the  consignment  of  the  goods  in 
England,  and  cannot  be  taken  to  have  transferred  the  whole  pro- 
perty out  of  the  consignor  in  the  mean  time.  He  was  answer- 
able again  to  Dellprat  for  the  amount  of  the  sugars,  in  case  they 
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1787.  did  not  arrive  safe ;  the  bill  of  lading  was  put  into  his  hands 
HiBBBBT  V.  merely  as  a  collateral  security  for  the  debt ;  he  was  only  to 
-^TBB.  receive  the  net  proceeds ;  and  therefore  it  cannot  be  said  to  be  a 
payment  upon  the  spot,  for  it  is  not  certain  what  the  net  proceeds 
will  be.  If  so,  there  did  remain  an  insurable  interest  in  the 
consignor,  for  he  was  to  run  the  risk  of  the  voyage.  The  case 
of  Caldwell  and  Ball*  went  no  further  than  to  determine  that  the 
indorsement  of  a  bill  of  lading  bound  the  consignment.  The 
principal  dispute  between  the  parties  was,  who  should  get  the  con- 
signments of  an  estate  in  the  West  Indies.  It  is  evident  from 
the  very  terms  of  this  bill  of  lading,  that  the  risk  of  the  voyage 
was  to  be  run  by  the  shipper ;  for,  upon  the  face  of  it,  the  goods 
are  expressed  to  be  shipped  ''  on  account  and  at  the  risk  of  the 
shipper ; "  and  the  indorsement,  only  directing  the  delivery  to  be 
''  on  account "  of  another  person,  leaves  the  risk  as  it  was  before. 
But,  admitting  that  by  the  general  law  the  indorsement 
of  a  bill  of  lading  does  transfer  the  whole  property  out  of  the 
consignor,  yet  the  consignor  may  recover  from  the  underwriter 
as  a  trustee  for  the  person  really  entitled.  This  doctrine  seemed 
to  be  admitted  in  the  case  of  Delaney  and  Stoddart^f  which  was 
stronger  than  the  present ;  for  there,  there  had  been  an  actual 
sale  of  the  ship  insured  between  the  time  of  sending  the  order  for 
insurance,  and  the  time  when  the  insurance  was  actually  effected ; 
and  there,  the  action  was  held  to  be  sustainable  against  the 
underwriter  in  the  name  of  the  vendor,  though  in  reality  for  the 
benefit  of  the  vendee;  so  here  perhaps  the  inducement  for 
taking  the  bill  of  lading,  if  it  is  to  be  considered  as  an  absolute 
transfer  of  the  property,  was  the  idea  of  security  from  the  goods 
being  insured. 

[  747  ]  The  CouBT,  however,  upon  this  occasion,  were  all  clearly  of 

opinion  that  where  a  bill  of  lading  is  taken  by  a  creditor  as  a 
security  for  his  debt  on  his  own  account,  the  whole  property 
passes  by  the  delivery,  and  is  to  be  considered  as  a  satisfaction  of 
the  debt  pro  tanto.  That  the  parties  were  always  at  liberty  to 
vary  from  the  general  rule,  by  entering  into  any  particular  agree- 

♦  AfUe,  p.  189.  t  AnU,  p.  189. 
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ment  between  themselves ;  but  that  it  must  be  shewn  in  order  to 
take  advantage  of  it.  They  considered  the  case  of  CoMweU  and 
Ball  as  deciding  the  general  question.  And  as  to  the  case  of 
Delaney  and  Stoddart,  there  was  an  agreement  that  the  policy 
should  be  transferred.    They  therefore  refused  the  rule. 


1787. 

HiBBEBT  «. 

Oabtsb. 


But  afterwards  on  a  subsequent  day  the  motion  was  renewed 
by  leave  of  the  Court,  on  an  afl&davit  stating  the  particular  trans- 
action between  the  parties ;  That  Kerr  had  no  intention  what- 
ever of  passing  the  whole  property  by  the  indorsement  of  the  bill 
of  lading ;  his  intention  being  no  more  than  to  bind  the  consign- 
ment of  the  goods  in  England ;  to  which  purpose  he  had  ordered 
his  correspondents  to  pay  the  net  proceeds  to  Dellprat,  as  appears 
by  the  letter  before-mentioned ;  and  that  since  that  time  Kerr's 
executor  had  actually  accounted  to  Dellprat  again  for  the  amount 
of  the  sugars  which  had  been  lost,  a  demand  having  been  made 
on  them  to  that  purpose.  A  rule  was  now  granted  to  shew  cause 
why  there  should  not  be  a  new  trial ;  which  was  afterwards  made 
absolute  without  hearing  either  side.* 


[  747  ] 


*  The  cause  came  on  to  be  tried  a 
second  time  at  the  sittmgs  after 
Easter  Term  at  Ghiildhall,  when  the 
same  dear  evidence  of  the  intention 
of  the  parties  being  given  as  had 
been  set  forth  in  the  affidavit  laid 
before  the  Court,  Mr.  Justice  Bttlleb 
was  of  opinion,  that  the  plaintiff  was 
entitled  to  recover  the  amount  of  the 
insurance.  He  said  the  general  doc- 
trine was  clear,  that  the  indorsement 
of  a  bill  of  lading  primd  facte  trans- 
ferred the  whole  property  in  the 
goods;  but  this  was  subject  to  be 
controlled  by  the  evident  intention 
of  the  parties.    Here  advice  was  sent 


by  the  consignor  to  his  correspondents 
at  home  that  he  had  been  obliged  to 
give  the  bill  of  lading  to  Dellprat  for 
the  net  proceeds,  and  the  amount  of 
the  goods  was  actually  accounted  for 
again  by  Kerr's  executors  to  Dell- 
prat after  the  loss  was  known.  And 
besides,  what  was  material  to  be 
observed,  no  value  had  been  put  upon 
the  goods  at  the  time,  which  shewed 
that  Dellprat  was  only  to  have  the 
net  proceeds. 

Verdict  for  the  plaintiffs. 

No  motion  was  made  for  a  new 
trial. 
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1787.  J'ANSON    V.    STUART. 

^^^'  (1  T.  E.  748-764.) 

To  piint  of  any  person  that  he  is  a  swindler  is  a  libel,  and  actionable. 
A  justification  of  such  a  charge  must  state  the  particular  instances  of 
fraud,  by  which  the  defendant  means  to  support  it. 

This  action  was  brought  in  the  Common  Fleas  for  a  libel 
printed  in  the  Morning  Post,  which  was  stated  in  the  declaration 
with  innuendos  as  follows  : 

''The  public  cannot    be    too  frequently  cautioned    against 
notorious  swindlers  and  common  informers.    A  nest  of  these 
hornets"  (meaning  the  notorious  swindlers  and  common  in- 
formers) "  who  live  by  sucking  the  honey  produced  by  industri- 
ous bees,  have  lately  been  discovered  dividing  the  spoil  at  their 
nest  in  the  comer  of  the  King's  Eoad,"  meaning  the  dwelling- 
house  of  the    plaintiff,    ''from    whence"    (meaning  the  said 
dwelling-house  of  the  plaintiff)  "  they  "  (meaning  the  said  noto- 
rious swindlers  and   common    informers)   "have   heretofore" 
(meaning  before  the  said  time  of  printing  and  publishing  the  said 
libel)  "issued  to  sting  the  unsuspecting"  (meaning  to  insinuate 
and  be  understood  thereby  that  the  said  plaintiff  was  illegally, 
fraudulently,  and  dishonestly  concerned    and   connected  with 
divers  swindlers  and  common  inf ormers,  and  shared  with  them 
the  spoil  and  plunder  by  them  from  other  persons  unlawfully, 
fraudulently,  dishonestly,  and  by  swindling,  gotten  and  ob- 
tained).   "The  head  of  the  gang"  (meaning  the  plaintiff,  and 
also  meaning  thereby  that  the  plaintiff  was  the  principal  and 
head  of  the  gang  of  the  said  swindlers  and  common  informers) 
"possesses  in  a  strong  degree  the  attribute  of  a  gentleman, 
called  the  Devil,  who  first  seduces,  then  stimulates,  and  at 
last  deceives,  and  leaves  his  dupes  to  punishment"  (meaning 
thereby  and  intending  to  be  thereby  understood  that  the  plaintiff 
was  guilty  of  deceiving  and  defrauding  divers  persons,  with 
whom  he  had  dealings  and  transactions,  and  that  he  the  plaintiff 
was  not  to  be  trusted).    "  This  diabolical  character,"  (meaning 
the  plaintiff,)  "like  Polyphemus  the  man-eater,  has  but  one 
eye,  and  is  well  known  to  all  persons  acquainted  with  the  name 
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of  a  certain  noble  circumnavigator  "  (meaning  by  the  said  last-        1787. 
mentioned  words  to  allude  to  the  name  of  the  plaintiff  J'Ansoni    j^aitoon  «. 
and  meaning  thereby  and  intending  that  it  should  be  thereby 
understood  that   the    said    false,    scandalous,  malicious,  and 
libellous  words  were  applicable  to,  and  published  of  and  concern- 
ing, the  said  W.  J' Anson). 

The  defendant  pleaded  that  the  plaintiff  had  been  illegally, 
fraudulently,  and  dishonestly  concerned  and  connected  with,  and 
was  one  of,  a  gang  of  swindlers  and  common  informers,  and  had 
also  been  guilty  of  deceiving  and  defrauding  divers  persons, 
with  whom  he  had  had  dealings  and  transactions,  wherefore  he 
printed  and  published,  &c. 

To  this  plea  there  was  a  special  demurrer,  on  the  grounds 
that  the  defendant  hath  not  set  forth  or  shewn  in  or  by  his  plea, 
with  allegation  of  specific  acts  and  particular  persons  defrauded 
or  concerned  in  the  acts  of  swindling,  in  what  manner  the 
plaintiff  was  illegally,  fraudulently,  and  dishonestly  concerned 
and  connected  with,  and  was  one  of,  a  gang  of  swindlers  and 
common  informers. 

After  argument  on  this  demurrer,  the  Court  of  Common  Fleas* 
gave  judgment  for  the  defendant.  The  record  was  then  removed 
into  this  Court  by  a  writ  of  error ;  and  the  errors  assigned  were 
similar  to  the  causes  of  demurrer. 

Woodf  for  the  plaintiff,  insisted  that  the  plea  of  justification 
was  too  general  and  uncertain,  because  it  did  not  sufficiently 
apprise  the  plaintiff  of  the  defence  which  was  intended  to  be  set 
up.  The  defendant  ought  to  have  alleged  some  particular  crime, 
with  the  time,  the  place,  and  the  persons  with  whom  the  plain- 
tiff was  supposed  to  be  connected.  A  similar  justification  was 
attempted  to  be  pleaded  in  the  case  of  Neumum  v.  Bailey^ ;  and 
the  Court  were  there  clearly  of  opinion  that  the  justification  was 
bad,  because  it  did  not  specify  any  one  fine  or  penalty  which  had 
been  unjustly  levied. 

Conste  for  the  defendant : 
The  plea  may  be  as  general  as  the  declaration ;  and,  in  the 
♦  H.  27  G.  HL  0.  B.  t  H.  16  G.  HI.  B.  B. 
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1787.        present  case,  the  plea  denies  the  whole  charge.    This  is  dis- 
j*ak8on  v.    tinguishable  from  the  case  cited ;  for  there  was  a  specific  charge 
Btuabt.      ^jjg^i-  i-jjQ  plaintiff  had  taken  certain  fines  which  belonged  to  the 
king,  and  the  justification  was  general. 

Wood  in  reply. 

ASHHTJRST,  J. : 

[  752  ]  This  plea  is  bad  on  account  of  its  generality.    The  substance 

of  the  libel  is  that  the  plaintiff  was  a  common  swindler,  and  that 
he,  in  concert  with  others,  defrauded  divers  persons.  One  part 
of  the  defendant's  argument  has  been  that  this  plea  is  only  as 
general  as  the  charge  in  the  declaration.  But  it  is  to  be 
observed,  that  it  was  the  charge  of  the  defendant,  and  the  plain- 
tiff was  bound  to  state  it  as  it  was  made.  And  it  does  not 
follow,  that  the  defendant  ought  to  justify  in  so  general  a  way. 
The  defendant  is  primd  facie  to  be  considered  as  a  wrongdoer. 
When  he  took  upon  himself  to  justify  generally  the  charge  of 
swindling,  he  must  be  prepared  with  the  facts  which  constitute 
the  charge  in  order  to  maintain  his  plea :  Then  he  ought  to 
state  those  facts  specifically,  to  give  the  plaintiff  an  opportunity 
of  denying  them ;  for  the  plaintiff  cannot  come  to  the  trial  pre- 
pared to  justify  his  whole  life.  If  the  plaintiff  had  been  a 
common  swindler,  the  defendant  ought  to  have  indicted  him  ; 
but  he  has  no  right  to  Ubel  him  in  this  way.  If  the  defendant 
can  support  his  charge  that  the  plaintiff  has  defrauded  divers 
persons,  it  must  be  known  to  him  whom  he  has  defrauded,  and 
he  must  call  them  as  witnesses  to  prove  the  particular  acts  of 
fraud :  If  he  cannot  substantiate  his  charge,  he  ought  not  to 
have  made  it. 

BULLBB,  J. : 

[  753  ]  Jt  seems  to  me  that  the  argument  of  the  defendant's  counsel 

blows  hot  and  cold  at  the  same  time.  For,  first,  it  is  said  that 
the  term  "  Swindler  "  imports  a  variety  of  acts  of  fraud,  and 
therefore,  that  they  could  not  be  stated  in  the  plea,  because  it 
would  be  multiiariooB.  But  the  objection  afterwards  taken  to 
the  declaration  is  that  the  term  ''  Swindler  "  is  too  general,  and 
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cannot  be  legally  understood.    But  Mr.  J.  Aston  formerly  held        1787. 

otherwise,  for  he  said  that  the  word  "  Swindler  "  was  in  general    j*anbov  v. 

use,  and  that  the  Court  could  not  say,  they  were  ignorant  of  it. 

But  at  all  events,  we  cannot  say  on  this  record  that  we  do  not 

understand  the  import  of  it,  for  it  is  explained  to  be  ''  defrauding 

divers  persons."    The  first  question  then  here  is.  Whether  the 

defendant  is  at  liberty  to  charge  the  plaintiff  with  swindling, 

without  shewing  any  instances  of  it  ?    That  is  contrary  to  every 

rule  of  pleading ;  for  wherever  one  person  charges  another  with 

fraud,  he  must  know  the  particular  instances  on  which  his 

charge  is  founded,  and  therefore  ought  to  disclose  them.    The 

rule  in  pleading  is  this,  that  wherever  a  subject  comprehends 

multiplicity  of  matters,  to  avoid  prolixity,  generality  of  pleading 

is  allowed ;  as  a  bond  to  return  all  writs,  &c.    But  if  there  be 

any  thing  specific  in  the  subject,  though  consisting  of  a  number 

of  acts,  they  must  be  all  enumerated ;  as  on  a  covenant  ''  to 

infeoff  of  all  his  lands,"  the  covenantor  in  shewing  performance 

must  state  them  all ;  so  if  a  person  be  bound  *'  to  pay  all  the 

legacies  in  the  will,"  he  must  specify  them  all,  and  aver  payment 

of  each ;  and  the  reason  is,  because  all  these  facts  lie  within  the 

knowledge  of  the  party.*    Now  in  the  present  case,  if  this  plea 

were  to  be  suffered,  it  would  be  to  allow  any  person  to  libel 

another  more  on  the  records  of  the  Court  than  he  could  do  in  a 

public  newspaper.    If  the  plaintiff  had  been  guilty  of  any  acts  of 

swindling,  the  defendant  must  be  taken  to  know  them.    He 

could  not  prove  the  justification,  as  he  had  pleaded  it,  by  general 

evidence ;  but  he  has  no  justification,  unless  he  can  prove  the 

special  instances ;  and,  knowing  them,  he  ought  to  put  them  on 

the  record  that  the  plaintiff  might  be  prepared  to  answer  them. 

It  has  been  said,  that  this  case  is  different  from  that  of  Nevmum 

V.  Bailey f  because  that  was  a  specific  charge.    But  that  is  not 

so ;  for  there  the  plaintiff  was  charged  with  pocketing  all  the 

fines,  &c.  which  was  as  general  as  possible.    And  there  the 

Court  said  it  was  necessary  to  specify  the  particular  acts.    The 

cases  of  indictments,  which  were  cited,  do  not  apply  here.    As 

to  that  of  barratry,  it  has  always  been  stated  as  an  exception  to 

♦  Oro.  M.  749. 
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1787.  the  general  rule :  I  have  not  been  able  to  discover  how  that 
j'j^rooN  V.  exception  was  first  established ;  but  it  is  of  ancient  date.  But  in 
Stuabt.  ^j^^^  ^j^g^  something  more  is  required  than  is  stated  in  the 
present  case;  for  though  the  indictment  is  good  in  a  general 
form,  yet  it  has  always  been  held  that  the  prosecutor  must  give 
the  defendant  notice  before  the  trial  of  the  particular  instances 
that  are  meant  to  be  proved,  so  that  even  there  the  inconvenience 
of  allowing  a  general  charge  is  guarded  against.  With  respect 
to  the  case  of  an  indictment  for  keeping  a  common  bawdy- 
house  ;  there  more  certainty  in  the  indictment  is  required  than 
is  stated  here ;  for  it  must  state  the  place  where  the  house  is 
situate  and  the  time ;  the  crime  therefore  is  particularly  stated 
in  that  case,  for  the  offence  is  the  keeping  of  the  house :  And  it 
is  not  necessary  to  prove  who  frequents  the  house,  for  that  may 
be  impossible;  but  if  any  unknown  persons  are  proved  to  be 
there  behaving  disorderly,  it  is  suflScient  to  support  the  indict- 
ment. So  in  the  case  of  a  common  scold,  it  is  not  necessary  to 
prove  the  particular  expressions  used ;  it  is  sufficient  to  prove 
generally  that  she  is  always  scolding.  Therefore  in  all  these 
instances,  the  party  is  sufficiently  apprised  of  the  nature  of  the 
charge  which  is  intended  to  be  proved  against  him.  It  is  not 
true,  as  was  contended,  that  the  general  character  of  the  plain- 
tiff is  put  in  issue ;  for  the  evidence  to  support  the  defendant's 
plea  must  be  special.  Where  it  is  permitted  to  the  party  to  give 
general  evidence  of  character,  as  in  the  case  of  a  prisoner,  he 
cannot  enter  into  particular  instances :  but  where,  as  in  the 
present  case,  the  whole  defence  arises  from  the  proof  of  particu- 
lar facts,  the  general  character  is  not  in  issue.  Then  as  to  the 
declaration  itself,  it  contains  as  libellous  a  charge  as  can  well  be 
imagined. 

[  754  ]  Gbosb,  J.  declined  giving  any  opinion,  as  he  had  argued  this 

case  at  the  bar  in  the  Court  of  Common  Fleas. 

Judgment  reversed. 
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Note. — The  following  judgment  is  reported  by  Dumford  and  stuaet.  ' 
East  (1  T.  B.  763),  from  the  MS.  note  of  Lord  Hardwicee. 
It  is  there  appended  to  the  report  of  a  case  of  Goodtitle  v. 
Morgan,  which  it  does  not  appear  useful  to  retain  in  this  issue. 
It  will  be  observed  that  the  importance  attached  to  the  assign- 
ment of  an  old  (and  doubtless  satisfied)  term  is  now  obsolete  in 
consequence  of  the  statute  8  &  9  Vict.  c.  112.  But  the  principles 
laid  down  by  Lord  Hardwickb  are  of  general  importance  in 
relation  to  the  protection  afforded  to  a  purchaser  by  the  legal 
estate.  The  more  recent  cases,  particularly  as  to  the  point  of 
time  at  which  the  purchaser  is  affected  by  notice,  and  the 
distinction  made  where  his  getting  in  and  relying  upon  the  legal 
estate  is  a  breach  of  trust,  will  be  found  discussed  in  Taylor 
V.  Russell  C91,  1  Ch.  8)  decided  by  the  Court  of  Appeal  20th 
November  1890,  and  the  authorities  there  cited. — ^B.  C. 

In  Chancery,  June  Idth,  1756. 
WILLOUGHBT   and    Othem    v.    WILLOUGHBT         ,^^^«- 

June  19. 
AND     OtHEES.  

(1  T.  E.  763-776.) 

If  a  subsequent  purchaser  or  mortgagee  has  notice  of  a  former  pur- 
chase or  incumbrance,  he  shall  not  avail  himself  of  an  assignment  of  an 
old  outstanding  term,  prior  to  both,  in  order  to  get  a  preference.  But  if 
he  had  no  notice  of  such  prior  purchase  or  incumbrance,  and  has  the 
first  and  best  right  to  call  for  the  legal  estate,  then  if  he  gets  an  assign- 
ment of  it,  a  Court  of  equity  will  not  deprive  him  of  his  advantage.  If 
a  second  mortgagee  lend  his  money  upon  an  estate  upon  which  there  is  an 
old  outstanding  term,  and  has  notice  at  the  same  time  of  a  certain  in- 
cumbrance, prior  to  his  own,  the  prior  incumbrancer  has  the  best  right 
to  call  for  the  legal  estate,  and  to  satisfy  himself  of  any  other  incum- 
brances upon  the  estate ;  although  such  other  incumbrances  were  not 
known  to  the  second  mortgagee  at  the  time  he  advanced  his  money. 

LoBD  Ghanoellob  Hardwickb  delivered  his  opinion  in  this  case 
as  follows : 

George  Willoughby,  the  husband  of  the  plaintiff  Jane,  being       [  763  ] 
seised  in  fee,  subject  to  a  mortgage-term  for  years,  on  the  12th 
November  1717,  in  consideration  of,  and  previous  to,  his  marriage 
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1787.  with  the  plaintiff,  entered  into  articles  to  settle  the  estate  to  the 
WiL.  use  of  himself  for  life,  then  to  secure  a  jointure  of  850Z.  per 
^^^w?L^^  ^'  annum  to  the  plaintiff  Jane,  remainder  to  the  first  and  other  sons 
LouGHBY.  of  the  marriage  in  tail-male,  remainder  to  George  Willoughhy  in 
fee,  with  power  to  charge  the  premises  by  deed  or  will  with 
8000Z.  for  younger  children's  portions.  On  the  24th  March  1718 
settlements  were  made  in  pursuance  of  the  articles.  On  the 
17th  August,  1718,  the  old  term  was  assigned  to  Skylling  and 
Popham  upon  an  express  trust  declared,  in  trust  for  George 
Willoughhy,  his  heirs  and  assigns,  to  attend  and  wait  upon  the 
freehold  and  inheritance  of  the  premises,  and  to  be  subservient 
thereto.  On  the  24th  March  1750  George  Willoughhy  made  his 
will,  and  executed  his  power  by  charging  the  estate  with  30002. 
for  his  younger  children,  and  afterwards  died,  leaving  the 
plaintiff  Jane  his  widow,  and  the  defendant  Henry  Willoughhy 
his  eldest  son,  together  with  three  daughters  and  a  younger  son 
George,  co-plaintiffs  with  the  mother.  The  plaintiff  Jane  was 
entitled  under  the  marriage  settlement  to  her  jointure  of  850Z. 
per  annum.  The  defendant  Henry,  who  was  tenant  in  tail  under 
the  marriage  settlement,  suffered  a  common  recovery,  and  barred 
the  entail,  and  declared  the  use  to  trustees  and  their  heirs,  upon 
trust  nevertheless  to  the  use  of  such  person  and  persons,  and  for 
such  estate  and  estates,  as  he  the  said  Henry  Willoughhy  by 
deed  should  appoint.  He  afterwards  borrowed  870Z.  of  his 
mother,  and  by  an  appointment  mortgaged  the  estate  to  her  for 
a  term  of  500  years.  During  all  this  time  the  old  term  remained 
outstanding  in  Skylling  and  Popham.  But  on  the  15th  June  1752 
the  defendant  Henry  borrowed  8002.  of  the  defendant  Jeffery 
Gripps,  and  for  securing  it,  mortgaged  the  premises  to  Gripps  in 
fee.  And  on  the  same  day  Skylling  the  surviving  trustee  in  the 
assignment  of  the  old  term  to  attend  the  inheritance,  by  the 
direction  of  the  defendant  Henry,  assigned  that  term  to  the 
defendant  Alexander  Boote,  in  trust  to  protect  Cripps's  mortgage 
of  the  fee.  It  appeared  in  evidence  that  previous  to  the  taking 
of  this  mortgage,  and  on  that  occasion,  Gripps  had  full  notice  of 
the  marriage  articles ;  notwithstanding  which,  he  took  a  covenant 
in  the  mortgage  deed  from  the  defendant  Henry,  that  the 
premises  were  free  from  all  incumbrances,  except  one  indenture 
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of  aBsignment  of  the  old  term  to  defendant  Boote,  and  the  said        1787. 
term  and  mesne  assignments  thereof,  in  the  said  last  assignment        wil. 
mentioned.    But  it  does  not  appear  that  the  defendant  Cripps    ^^^^™J  *'• 
had  any  notice  of  the  mortgage  made  by  Henry  to  the  plaintiff     louohbt 
his  mother. 

The  plaintiff  Jane,  the  mother  (together  with  her  younger  son 
and  daughters),  brings  this  bill  to  have  the  benefit  of  her 
jointure,  under  her  marriage  settlement ;  and  to  have  a  sale  of 
the  estate,  subject  to  her  850Z.  per  annum :  and  out  of  the  money 
arising  by  the  sale  to  be  paid  the  arrears  of  her  jointure,  and 
next  the  provisions  for  the  younger  son  and  the  daughters,  and 
then  her  mortgage  for  870Z.  and  the  other  incumbrances  in  their 
order.  The  defendant  Cripps,  the  puisne  mortgagee,  now 
submits  that  the  plaintiff  Jane's  jointure  and  the  provisions  for 
the  younger  children  shall  be  preferred ;  but  insists  that  his 
mortgage  ought  to  be  preferred  in  payment  to  that  of  the  plaintiff 
Jane;  the  legal  estate  of  the  prior  term  being  vested  in  the 
defendant  Boote,  his  trustee,  and  he  being  a  purchaser  by  his 
second  mortgage  without  notice  of  the  first ;  on  this  principle, 
that  the  legal  estate  of  the  term  being  in  a  trustee  for  him,  he 
has  both  law  and  equity  on  his  side,  while  the  plaintiff  Jane  has 
only  an  equity  as  against  the  term. 

Two  questions  have  been  argued  at  the  bar.  First,  a  general 
question.  Whether,  this  term  having  been  assigned  to  SkylUng 
and  Popham  upon  an  express  trust  declared  to  attend  upon  the 
freehold  and  inheritance  and  to  be  subservient  thereto,  the 
defendant  Cripps  could  in  equity  have  had  the  benefit  of  it  to 
protect  his  mortgage  both  against  the  jointure,  the  provisions  of 
the  younger  children,  and  the  prior  mortgage,  even  supposing  he 
had  had  no  notice  of  any  of  them?  Secondly,  a  particular 
question,  Whether  the  defendant  Cripps,  having  full  notice  of 
the  marriage  settlement,  the  jointure,  and  portions,  and  con- 
sequently not  being  entitled  to  the  entire  absolute  benefit  of  the 
legal  estate  of  the  old  term,  can  be  preferred  to  the  plaintiff  Mrs. 
Willoughby,  even  as  to  her  mortgage,  or  must  come  in  only 
according  to  his  priority  in  order  of  time? 

The  first  question  depends  upon  three  considerations:  1st, 
What  is  the  nature  of  a  term  attendant  upon  the  inheritance  ? 
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1787.        2dl7,  What  kind  of  grantee  or  owner  of  the  inheritance  is  entitled 
WiL-        to  the  protection  of  such  a  term  ?    Or,  in  other  words,  in  whose 
^^^w^L-^  ^'   Jia^ds  such  a  term  shall  be  allowed  to  protect  the  inheritance  ? 
LouGHBT.     8ctly,  Against  what  estates,  charges,  or  incumbrances,  the  protec- 
tion arising  from  such  a  term  shall  extend  ? 

1st,  What  is  the  nature  of  a  term  attendant  upon  the  inherit- 
ance ?  The  attendance  of  terms  for  years  upon  the  inheritance 
is  the  creature  of  a  Court  of  equity,  invented  partly  to  protect 
real  property,  and  partly  to  keep  it  in  the  right  channel.  In 
order  to  it,  this  Court  framed  the  distinction  between  such 
attendant  terms,  and  terms  in  gross,  notwithstanding  that  in  the 
consideration  of  the  common  law  they  are  both  the  same,  and 
equally  keep  out  the  owner  of  the  fee  so  long  as  they  subsist. 
But  as  equity  always  considers  who  has  the  right  in  conscience 
to  the  land,  and  on  that  ground  makes  one  man  a  trustee  for 
another ;  and  as  the  common  law  allows  the  possession  of  the 
tenant  for  years  to  be  the  possession  of  the  owner  of  the  freehold, 
this  Court  said,  where  the  tenant  for  years  is  but  a  trustee  for 
the  owner  of  the  inheritance,  he  shall  not  keep  out  his  cestui  que 
trust,  nor,  pari  ratione,  obstruct  him  in  doing  any  acts  of  owner- 
ship, or  in  making  any  assurances  of  his  estate ;  and  therefore 
in  equity  such  a  term  of  years  shall  yield,  ply,  and  be  moulded, 
according  to  the  uses,  estates,  or  charges,  which  the  owner  of  the 
inheritance  declares,  or  carves  out  of  the  fee.  Thus  the  dominion 
of  real  property  was  kept  entire :  Of  this  we  meet  with  nothing 
in  our  books*  before  Queen  Elizabeth's  reign,  when  mortgages 
by  long  terms  of  years  began  to  come  into  use.  Before  that 
time,  the  law  looked  upon  very  long  terms  with  a  jealous  eye, 
and  laid  them  under  violent  presumptions  of  fraud,  because  they 
tended  to  prevent  the  Crown  of  its  forfeitures,  and  the  lord  of  the 
fruits  of  his  tenures.  Neither  could  there,  much  before  that 
time,  be  any  use  of  a  term  attendant  upon  the  inheritance  to 
preserve  the  limitations  of  a  settlement  in  many  cases  because 
the  tenant  for  years  was  in  the  power  of  the  owner  of  the  free- 
hold, till  the  statute  21  Hen.  YIU.,  c.  16.  which  enabled  him  to 
falsify  a  recovery  against  the  tenant  of  the  freehold ;  till  then,  by 

*  Ld.  0.  J.  Pemberton's  argoment  in  the  Didee  of  Norfolk's  case,  p.  24. 
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Bach  a  recovery  the  term  was  gone,  and  consequently  could  1787. 
attend  upon  nothing.  But  since  the  law  was  altered  by  that  wil- 
statute,  and  the  term  was  preserved,  this  Court  could  lay  hold  of  ^^^^  ** 
it.  Proceeding  upon  these  principles,  wherever  a  term  for  years  louohbt. 
has  been  vested  in  a  stranger  in  trust  for  the  owner  of  the 
inheritance,  whether  by  trust  expressly  declared,  or  by  construc- 
tion or  judgment  of  this  Court,  which  is  called  a  trust  by  opera- 
tion of  law,  this  Court  has  said  that  the  trust  or  beneficial 
interest  of  such  a  term  shall  follow  or  be  affected  by  all  such 
conveyances,  assurances,  or  charges,  as  the  owner  creates  of  the 
inheritance.  Though  the  law  says,  that  the  term  and  the  fee 
being  in  different  persons,  they  are  separate  distinct  estates,  and 
the  one  not  merged  in  the  other,  yet  the  beneficial  and  profitable 
interest  of  both  being  in  the  same  person,  equity  will  unite  them 
for  the  sake  of  keeping  the  property  entire.  Therefore,  if  the 
owner  of  the  inheritance  levy  a  fine  mr  conusance  de  droit,  or 
suffer  a  common  recovery  to  uses,  the  trust  of  the  term  shall 
follow  and  be  governed  by  those  uses,  although  a  term  for  years 
is  not  the  subject  of  a  fine  sur  conusance  de  droit,  much  less  of  a 
common  recovery ;  nor  would  equity  allow  the  trust  of  a  term  in 
gross  to  be  settled  with  such  limitations.  This  doctrine  is  always 
allowed  to  have  its  full  effect  as  between  the  representatives,  that 
is,  the  heir  either  in  fee-simple  or  fee-tail,  of  the  owner  of  the 
inheritance,  and  the  executor,  and  all  persons  claiming  as  volun- 
teers under  him ;  though  certain  distinctions  have  been  admitted 
as  to  creditors,  which  are  not  material  to  the  present  case.  And 
in  general  the  rule  has  been  the  same,  whether  the  trust  of  the 
term  be  created  by  express  declaration,  or  arise  by  construction 
and  judgment  of  this  Court.  On  this  ground  are  the  cases  of 
Tufon  and  Tyffbn,  2  Ch.  Ca.  49.  and  55.  and  1  Vem.  1.  Best  and 
Stamford,  2  Vem.  520.  and  Precedents  in  Chancery,  282.  Hayter 
and  Rod,  1  P.  Wms.  860.  Whitechurch  v.  Whitechurch,  before 
the  lords  commissioners  1726,  2  P.  Wms.  286,  and  Lady  Dudley 
and  Lord  Dudley,  Precedents  in  Chancery,  241.  2  Chan.  Cas. 
160.  which  was  a  case  on  the  custom  of  London.  All  these 
cases  were  cited  at  the  bar,  and  I  choose  to  put  them  together 
without  stating  them  particularly,  because  they  all  tend  only  to 
prove  this  general  proposition.    But  although  in  all  these  cases 
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1787.        this  Court  considers  the  trust  of  the  term  as  annexed  to  the 
^.        inheritance,  yet  the  legal  estate  of  the  term  is  always  separate 
^^y^h^  ^'  ^^  ^*»  *^^  °^^^*  ^  ^'  otherwise  it  would  be  merged.    And 
iiouaHBT.     this  gives  the  Court  an  opportunity  to  make  use  of  such  terms, 
as  a  guard  and  protection  to  an  equitable  owner  of  the  inheri- 
tance against  mesne  conveyances,  which  would  carry  the  fee  at 
common  law;  or  to  a  person  who  is  both  legal  and  equitable 
owner  of  the  inheritance,  against  such  mesne  incumbrances  as  he 
ought  not  to  be  affected  with  in  conscience.    And  here  the  Court 
often  disannexes  the  trust  of  the  term  from  the  strict  legal  fee ; 
but  still  in  support  of  right.    This  brings  me  to  the  second  con- 
sideration. 

2dly.  What  kind  of  grantee  or  owner  of  the  inheritaace  is  en- 
titled in  this  Court  to  the  protection  of  such  a  term?  Or,  in 
other  words,  in  whose  hands  such  a  term  shall  be  allowed  to 
protect  the  inheritance?  In  the  first  place,  he  must  be  a 
purchaser  for  a  price  paid  or  for  a  valuable  consideration.  He 
must  be  a  purchaser  borne  fidei,  not  afiEected  with  any  fraud  or 
collusion.  He  must  be  a  purchaser  without  notice  of  the  prior 
conveyance,  or  of  the  prior  charge  or  incumbrance ;  for  notice 
makes  him  come  in  fraudulently.  And  here,  when  I  speak  of  a 
purchaser  for  a  valuable  consideration,  I  include  a  mortgagee, 
for  he  is  a  purchaser  ;]^o  tanto.  If  he  has  no  notice,  and 
happens  to  take  a  defective  ccmveyance  of  the  inheritance, 
defective  either  by  reason  of  some  prior  conveyance,  or  of  some 
prior  charge  or  incumbrance,  and  if  he  also  take  an  assignment 
of  the  term  to  a  trustee  for  him,  or  to  himself,  where  he  takes 
the  conveyance  of  the  inheritance  to  his  trustee,  in  both  these 
cases  he  shall  have  the  benefit  of  the  term  to  protect  him ;  that 
is,  he  may  make  use  of  the  legal  estate  of  the  term  to  defend  his 
possession,  or,  if  he  has  lost  the  possession,  to  recover  it  at 
common  law,  notwithstanding  that  his  adversary  may  at  law 
have  the  strict  title  to  the  inheritance.  This  made  me  say,  that 
in  those  cases  the  Court  often  disannexes  the  trust  of  the  term 
from  the  strict  legal  fee ;  but  still  in  support  of  right.  For  if  a 
man  come  in  fairly  and  bond  Jide,  and  has  paid  a  price  for  the 
land,  and  has  acquired  an  estate  in  it  which  the  law  will  support 
(a  plank  by  which  at  law  he  may  save  himself  from  sinking,) 
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there  can  be  no  ground  in  equity  or  conscienoe  to  take  it  from        1787. 

him.    This  is  the  meaning  of  what  is  generally  expressed  by        wiL 

saying,  that  where  a  man  has  both  law  and  equity  on  his  side,    ^^™?^^  ^' 

he  shall  not  be  hurt  in  a  Court  of  equity.    It  was  once  doubted     i«ouohbt. 

whether,  if  the  term  were  vested  in  a  third  person,  a  trustee 

generally,  and  not  in  the  party  himself,  he  should  be  allowed  the 

benefit  of  it  in  equity,  because  the  Court  ought  to  determine  for 

whom  the  stranger  was  a  trustee,  and  then  the  rule  is  qui  prior 

BHt  tempore  potior  est  jure.    But  this  was  settled  by  my  Lord 

CowPBB  in  the  case  of  WUker  and  Boddington,  2  Vem.  599  &  600. 

He  lays  it  down  to  be  a  rule  in  equity,  that  where  a  man  is  a 

purchaser  for  a  valuable  consideration  without  notice,  he  shall 

not  be  annoyed  in  equity,  not  only  where  he  has  a  prior  legal 

estate,  but  where  he  has  a  better  right  to  call  for  a  legal  estate 

th*an  his  adversary.    And  for  this  reason  his  lordship  dismissed 

the  bill.    But  here  I  desire  it  may  be  observed,  that  he  must 

have  the  better  right  to  call  for  an  assignment  of  the  legal  estate, 

for  the  sake  of  the  use  I  shall  make  of  it  afterwards. 

8dly.  The  third  consideration  is,  against  what  estates,  charges, 
or  incumbrances,  the  protection  arising  from  such  a  term  shall 
extend  ?  The  answer  to  this  question  may,  I  think,  be  laid  down 
very  generally,  against  all  estates,  charges,  and  incumbrances, 
created  intermediate  between  the  raising  of  the  term  and  the 
purchase.  But  here  I  desire  to  be  understood  to  take  in  all  the 
qualities  or  requisites  before  laid  down,  valuable  consideration, 
bona  Jidea,  and  entire  fairness  in  the  purchase,  freedom  from 
notice  either  expressed  or  implied,  and  the  having  of  the  first  and 
best  right  to  call  for  the  legal  estate  of  the  term.  All  these  must 
concur  to  warrant  this  protection.  And  here  arises  the  distinc- 
tion whereupon  great  stress  was  laid  for  the  plaintiff  in  this 
cause,  and  which  was  much  laboured :  1st,  It  was  admitted  that 
this  will  be  so,  where  the  old  term  is  standing  out  in  the  original 
mortgagee  or  grantee  of  it,  or  his  representatives,  and  has  never 
been  assigned  to  attend  the  inheritance ;  but  that  where  it  has 
been  so  assigned  upon  an  express  trust,  it  shall  attend  the  first 
limitations  of  the  inheritance,  and  all  the  estates  derived  out  of 
it ;  it  shall  protect  them,  as  here  the  uses  of  the  marriage  settle- 
ment, and  the  subsequent  purchaser  without  notice  can  no  ways 

D  D  3 


404  K,  B.  EAST.  TERM— 1  T.  IL  763-775. 

1787.  gain  the  benefit  of  it.  2dl7,  That  where  it  is  so  assigned  upon 
wiL.  an  express  trust  to  attend  the  inheritance,  it  is  become  so 
^^^w^L-^  ^'  annexed  to  that  inheritance,  that  it  cannot  be  severed  from  it. 
LouGHBY.  But  the  argument  is  not  well  founded.  It  is  an  attempt  to 
establish  a  new  distinction  between  a  term  attendant  upon  the 
inheritance  by  express  declaration  of  the  trust,  and  a  term  so 
attendant  by  construction  or  judgment  of  a  Court  of  equity.  No 
authority  or  precedent  of  this  Court  has  been  cited  to  warrant 
this  distinction;  and  the  only  case,  where  any  thing  of  that 
nature  appears,  is  to  the  contrary.  I  mean  that  of  Oxtvick  and 
Brockett,  in  the  Abridgment  of  Eq.  Cas.  855.  How  authentic 
that  report  is,  I  cannot  take  upon  me  to  say,  for  the  decree  ia 
not  entered  in  the  register's  book,  and  the  minutes  are  so  im- 
perfect that  nothing  material  can  be  collected  from  them,  except 
that  there  was  an  assignment  of  a  mortgage  term  to  attend  the 
inheritance  in  the  case.  Let  us  then  examine  the  grounds  of 
this  difference. 

First,  It  was  urged,  that  where  a  term  appears  to  be  assigned 
expressly  to  attend  the  inheritance,  it  is  notice  to  a  purchaser  or 
mortgagee,  that  there  are  some  limitations  of  the  inheritance  to 
be  protected  by  it ;  and,  if  so,  the  purchaser  or  mortgagee  takes 
his  assignment  of  it  with  notice.  But  I  take  this  to  be  a  mistake. 
It  is  notice  of  nothing,  but  that  there  is  an  inheritance  to  be 
protected,  and  that  the  term  is  attendant.  And  it  does  by  no 
means  imply,  that  the  inheritance  is  settled  or  bound  by  special 
limitations ;  for  a  satisfied  term  may  be,  and  often  is,  assigned  to 
attend  an  inheritance  in  fee-simple,  as  well  as  a  fee-tail,  or  an 
estate  carved  out  by  particular  uses  and  limitations.  It  therefore 
gives  notice  to  a  purchaser  of  nothing  but  what  he  had  notice  of 
by  the  deeds  making  out  the  title  to  the  fee.  In  this  respect  it  is 
just  the  same  as  where  the  trust  to  attend  the  inheritance  is 
constructive  or  implied.  Indeed  if  the  trust  be  declared  to  attend 
the  freehold  and  inheritance,  as  limited  or  settled  by  such  a  deed, 
or  to  protect  the  uses  of  such  a  settlement,  as  is  sometimes  done, 
that  will  be  notice  of  the  deed  or  settlement,  and  consequently  of 
all  the  uses  of  it,  and  the  purchaser  is  bound  to  find  them  out  at 
his  peril.  And  I  look  upon  this  to  have  been  the  ground  of  the 
mistake. 
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Secondly,  It  was  argued,  that  a  term  expressly  assigned  to  1787. 
attend  the  inheritance,  is  so  connected  with  it  that  it  will  go  wil- 
along  with  all  the  uses  and  interests  devised  out  of  that  inherit-  ^^^^^^  ^' 
ance  for  a  valuable  consideration.  That  where  a  new  conveyance  louohby. 
is  made  of  it  for  a  valuable  consideration,  the  trust  of  the  term 
will  immediately  follow  it,  and  the  trustee  will  become  a  trustee 
for  the  new  use.  That  so  it  was  here  upon  the  first  mortgage 
made  to  the  plaintiff,  Mrs.  Willoughby,  by  the  defendant  her 
son,  and  the  surviving  trustee,  Skylling,  could  not  alter  the 
trust.  I  agree  that  it  will  be  so  against  the  grantor  in  that  new 
conveyance  of  the  inheritance,  and  his  heirs,  and  all  persons 
claiming  from  him  as  volunteers,  or  with  notice.  So  it  is  in  all 
cases  where  the  owner  creates  a  new  estate,  use,  or  incumbrance, 
out  of  the  inheritance,  or  a  charge  upon  it ;  confesses  a  judg- 
ment, or  a  statute  staple,  &c.  The  trust  of  an  attendant  term 
is  affected  with  it  in  like  manner  as  the  inheritance  is  as  against 
the  grantor  and  his  heirs ;  and  the  purchaser  or  incumbrancer 
will  receive  the  benefit  of  it  in  this  Court.  But  when  a  new 
purchaser  for  a  valuable  consideration  comes  in  without  notice, 
and  with  all  the  qualifications  which  I  have  before  mentioned, 
and  gets  an  assignment  of  the  term,  he  comes  in  in  a  different 
degree;  and,  as  he  is  innocent,  and  has  paid  or  given  the 
value,  and  has  got  the  law  with  him,  how  can  a  Court  of 
equity  take  it  from  him,  without  contradicting  all  their  rules  ? 
This  subsequent  purchaser,  having  no  notice,  stands  as  against 
the  prior  purchaser  or  incumbrancer,  but  in  the  common 
case. 

Thirdly,  It  was  objected  further,  that  this  is  to  sever  the  trust 
of  the  term  from  the  inheritance,  and  to  leave  the  title  of  the 
inheritance  to  go  one  way,  and  the  trust  of  the  term  another 
way.  That  this  was  not  in  the  power  of  the  owner  of  the 
inheritance  after  his  first  conveyance,  nor  of  the  trustee,  nor 
of  both  joining  together.  It  is  not  necessary  here  to  enter 
into  the  discussion  of  all  the  cases,  wherein  a  term  once  at- 
tendant upon  the  inheritance  may  be  disannexed,  and  be  turned 
into  a  term  in  gross.  It  is  certain  that  it  may  be  done  at  any 
time  by  the  absolute  owner  of  the  inheritance;  and  so  it  is 
admitted  by  Serjeant  Maynard,  in  his  argument  of  the  Duke  of 
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1787.  Norfolk's  case ;  *  or  it  may  be  made  to  become  a  term  in  gross 
wiL-  upon  a  contingency,  according  to  the  resolution  of  that  case. 
^^^w™^  ^  -^^^  ^®^®  ^®  ^^  question  of  severing  or  disannexing ;  for  the 
LouGHBT.  defendant  Cripps,  the  second  mortgagee  of  the  fee,  claims  the 
term  as  attendant  upon  the  inheritance  in  him.  In  this  Court, 
had  he  come  in  without  notice,  he  must  be  considered  as  a 
purchaser  of  it,  jn-o  tanto,  by  his  mortgage.  He  contracted  for 
the  security  of  the  inheritance,  and  paid  his  money  for  it ;  and 
though  he  had  the  misfortune  ignorantly  and  innocently  to  take 
a  defective  title  to  that  inheritance,  still  it  is  the  thing  he 
bought,  and  desires  to  protect.  If  this  were  otherwise,  it  would 
prevent  every  puisne  mortgagee  or  purchaser,  who  has  got  an 
assignment  of  an  attendant  term,  from  making  use  of  it  in  his 
defence.  The  argument  was  enforced  by  saying  that  it  will  put 
it  in  the  power  of  a  trustee  of  such  an  attendant  term  to  prefer 
which  of  several  incumbrancers  he  pleases,  by  assigning  it  over ; 
and  that  this  he  can  no  more  do  than  a  trustee  to  preserve 
contingent  remainders  can  be  allowed  in  this  Court  to  join  to 
destroy  them.  But  this  reasoning  answers  itself ;  for  I  take  it 
to  be  just  upon  the  same  foot  as  the  case  of  a  trustee  to  preserve 
contingent  remainders.  If  such  a  trustee  join  in  a  conveyance 
to  a  purchaser  for  a  valuable  consideration,  and  the  purchaser 
has  notice  of  that  trust,  the  latter  is  affected  with  the  trust,  and 
shall  be  decreed  to  reconvey  the  estate  to  the  old  uses.  But  if  the 
purchaser  comes  in  bond  fide,  and  has  no  notice,  he  shall  retain 
the  estate,  but  the  trustee  shall  make  satisfaction  for  his  breach 
of  trust,  in  destroying  the  contingent  remainder.  It  is  just  the 
same  here,  if  the  puisne  purchaser  or  mortgagee  has  notice  of 
the  prior  purchase  or  incumbrance,  he  shall  not  avail  himself  of 
the  assignment  of  the  term,  but  shall  be  decreed  to  reconvey,  or 
procure  it  to  be  reconveyed.  If  he  had  no  notice  he  must  retain 
it ;  but  if  the  trustee,  who  joined  in  the  assignment,  had  notice 
of  such  prior  purchase  or  incumbrance,  his  conscience  was 
affected  by  the  trust ;  it  was  a  breach  of  trust  in  him ;  and  he 
ought  to  be  decreed  to  make  satisfaction.  This  in  my  opinion  is 
what  equity  would  demand. 

♦  Page  46. 
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To  go  a  step  further — see  to  what  an  extent  this  doctrine        1787. 
would  go,  if  it  were  once  admitted.    It  would  make  the  assign-        ^^. 
ment  of  such  an  attendant  term  to  a  purchaser's  own  trustees,    ^^^^"^  *'' 
named  on  his  behalf,  to  protect  him  against  nothing.    The  trust     louohby. 
arising  from  the  attendancy  is  to  protect  against  mesne  incum- 
brances, that  is  to  say,  mesne  between  the  creation  of  the  term, 
and  the  assignment  of  it,  or  the  use  that  is  made  of  it.    But  ii 
it  be  allowed  that  wherever  there  is  a  conveyance  made,  or  a 
charge  or   incumbrance  created  upon  the    inheritance  for    a 
valuable  consideration,  that  draws  after  it  so  much  of  the  trust 
of  the  term  (as  it  really  does),  and  that  therefore  a  puisne  pur- 
chaser or  mortgagee,  without  notice,  taking  an  assignment  of  it, 
takes  it  still  bound  by  the  derivative  trust,  such  puisne  purchaser 
or  mortgagee  can  never  be  safe ;  and  whether  he  had  notice  or 
not  is  nothing  to  the  purpose ;  for  by  this  doctrine  it  is  still  open 
to  all  the  prior  incumbrances  in  the  one  case  as  well  as  in  tiie 
other. 

There  is  but  one  thing  behind,  which  deserves  to  be  taken 
notice  of  under  this  head :  it  was  said  to  have  been  the  general 
rule  amongst  conveyancers  in  making  marriage  settlements,  or 
conveyances  upon  purchases,  where  they  found  an  old  term 
assigned  upon  express  trust  to  attend  the  inheritance,  not  to 
disturb  it,  or  take  any  new  assignment  of  it  to  trustees  named  by 
the  purchaser,  but  to  rely  iq)on  it  as  it  is.  I  have  inquired  of  a 
very  learned  and  eminent  conveyancer,  and  cannot  find  there 
has  been  any  such  general  rule.  If  there  had,  I  confess  it  would 
have  been  vary  material,  as  in  my  Lady  Radnor' 9  case.  It  is 
true  that  Mr.  John  Ward  of  the  Temple,  who  was  considerable 
in  that  branch  of  business,  has  declared  it  to  be  his  opinion,  and 
he  took  it  to  be  so.  But  how  far  he  practised  so,  non  conaUU ;  and 
if  he  did,  it  would  not  make  a  general  rule,  which  is  the  point  to 
be  inquired  after.  To  reduce  it  to  reason,  it  must  be  taken  with 
a  distinction.  Where  an  old  term  has  been  assigned  upon  an 
express  trust  to  attend  upon  and  protect  the  inheritance,  as 
settled  by  such  a  deed,  or  the  uses  of  such  a  settlement  described 
or  referred  to  particularly,  as  it  sometimes  happens,  and  the  con- 
veyancer  is  satisfied  that  those  uses  of  the  inheritance  have  never 
been  barred  till  his  new  settlement  or  purchase  is  made,  he  may 
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1787.  very  safely  rely  upon  it,  because  the  very  assignment  carries 
wiL.  notice  of  the  old  uses.  Nay,  where  the  assignment  has  been 
^^^wiif-^  ^'  generally  in  trust  to  attend  the  inheritance,  and  the  parties 
LouGHBY.  approve  of  the  old  trustees,  they  may  safely  rely  upon  it,  espe- 
cially in  the  cases  of  a  purchase  or  mortgage,  where  the  title 
deeds  always  are,  or  ought  to  be,  taken  in :  for  if  he  has  the 
creation  and  the  assignment  of  the  term  in  his  own  hands,  no 
use  can  be  made  of  it  against  him.  Such  instances  as  these  may 
account  for  the  practice  in  many  cases,  but  cannot  constitute  a 
general  rule. 

Much  was  said  under  the  head  of  inconvenience,  danger  to 
marriage  settlements,  and  to  prior  purchases  fairly  made.  But 
the  inconvenience  which  would  arise  on  the  other  hand,  of 
breaking  in  upon  the  rule,  That  a  purchaser  for  a  valuable 
consideration,  without  notice,  shall  not  be  hurt  in  equity,  or 
that  a  Court  of  Equity  shall  never  take  away  the  benefit  of  the 
law  from  him,  will  balance  all  those  arguments,  and  be  found  to 
outweigh  them.  This  rule  in  equity  bears  an  analogy  and  con- 
formity to  several  rules  of  the  common  law  relating  to  collateral 
warranties,  non-claims,  and  descents  cast,  which  are  only  the 
wise  inventions  and  decisions  of  the  law  to  protect  and  quiet 
possessions. 

From  this  reasoning,  I  am  clearly  of  opinion,  upon  the  first 
point,  that  the  defendant  Cripps,  the  puisne  mortgagee,  would 
have  been  entitled  in  a  Court  of  Equity  to  the  benefit  of  this  trust 
term  to  protect  his  mortgage,  both  against  the  marriage  settle- 
ment and  the  plaintiff  Jane's  first  mortgage,  in  case  he  had  no 
notice  of  either. 

I  may  seem  to  stand  in  need  of  some  excuse  for  being  so  long 
upon  this  head,  since  at  last  my  decree  in  this  cause  will  not  turn 
upon  it,  but  merely  upon  the  second  point.  But  it  had  been  so 
much  laboured  at  the  bar,  and  appeared  in  itself  to  be  of  so  great 
importance  to  titles,  that  I  thought  it  necessary  that  my  opinion 
upon  it  at  least  should  be  known,  and  that  the  Court,  by  their 
silence,  might  not  be  understood  to  countenance  this  new  distinc- 
tion, which  had  been  set  up. 

The  second  question  is  a  particular  one,  and  arises  upon  the 
special  circumstances  of  this  case ;  whether  the  defendant  Cripps, 
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having  full  notice  of  the  marriage  settlement,  the  jointure,  and        1787. 
the  portions,  and  consequently  not  being  entitled  to  the  entire        wil- 
absolute  benefit  of  the  legal  estate  of  the  old  term,  can  be   ^^y^f^  ^' 
preferred  to  the  plaintiff  Mrs.  Willoughby,  even  as  to  her  mort-     louohbt. 
gage,  or  must  come  in  only  according  to  his  priority  in  order  of 
time.    Upon  this  point  I  am  of  opinion  that  he  must  come  in 
only  according  to  his  priority  in  order  of  time.    My  reasons  are 
two: 

First,  he  has  not  the  legal  estate  of  the  term  in  himself ;  nor 
has  he,  as  this  case  is  circumstanced,  the  best  or  preferable  right 
to  call  for  that  legal  estate.  Secondly,  I  caimot  say  that  he  took 
his  mortgage  clearly  bond  fide  in  this  case. 

Consider  how  the  right  would  have  stood  as  between  the 
plaintiff  Mrs.  Willoughby's  mortgage,  and  the  defendant  Gripp's 
mortgage,  in  case  there  had  been  no  assignment  of  the  old  term 
to  a  new  trustee  for  Cripps,  but  the  legal  estate  had  remained  in 
Skylling,  the  surviving  trustee  in  the  first  assignment,  to  attend 
the  inheritance.  In  that  case  it  would  have  been  most  plain 
that  Mrs.  Willoughby's  mortgage  should  have  been  preferred. 
Wherever  the  legal  estate  is  standing  out,  either  in  a  prior  in- 
cumbrancer, or  in  such  a  trustee  as  against  whom  the  puisne  in- 
cumbrancer has  not  the  best  right  to  call  for  the  legal  estate,  the 
whole  title  and  consideration  is  in  equity,  and  then  the  general 
maxim  must  take  place,  qui  prior  eat  tempore  potior  est  jure.  And 
this  is  the  last  point  expressly  determined  by  Sir  Joseph  Jbkyij< 
in  the  case  of  Brace  and  the  Duchess  of  Marlborough^  2  P.  Wms. 
496.  His  words  are, ''  In  this  case  it  appears  that  a  puisne  in- 
cumbrancer bought  in  a  prior  mortgage,  in  order  to  unite  the 
same  to  the  puisne  incumbrance ;  but  it  being  proved  that  there 
was  a  mortgage  prior  to  that,  the  Court  clearly  held  that  the 
puisne  incumbrancer,  where  he  had  not  gotten  a  legal  estate,  or 
where  the  legal  estate  was  vested  in  a  trustee,  could  then  make 
no  advantage  of  his  mortgage,  but  in  all  cases  where  the  legal 
estate  is  standing  out  the  several  incumbrances  must  be  paid 
according  to  their  priority."  Those  words,  ''  in  all  cases  where 
the  legal  estate  is  standing  out,"  must  be  understood  subject  to 
my  Lord  Gowpeb's  qualification  and  distinction,  so  standing  out 
as  that  the  puisne  incumbrancer  has  not  acquired  the  better  or 
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1787.  preferable  right  to  call  for  that  legal  estate.  Now  this  he  has 
Wji^.  plainly  not  done  here,  for  the  defendant  Cripps  having  full  notice 
LouoHBT  ft.  Qf  tjjg  marriage  settlement  before  he  took  his  mortgage,  the 
LouoHBT.  plaintiff,  Mrs.  Willoughby,  has  the  better  and  preferable  right, 
even  as  against  the  defendant  Alexander  Boote,  the  new  trustee, 
to  call  for  the  legal  estate  of  the  old  term  to  protect  her  jointure. 
She  might,  upon  equitable  grounds,  demand  it  to  be  assigned  to 
a  new  trustee  for  her ;  and  when  that  was  done,  I  think  she 
might  protect  her  mortgage  by  it.  This  brings  the  whole  to  be 
an  equity,  and  subjects  the  case  to  the  rule,  qui  prior  est  tempore 
potior  eat  jure.  She  might  come  for  an  injunction  to  restrain 
Boote  from  recovering  the  possession  from  her  by  ejectment,  and 
compel  the  defendant  Cripps  to  redeem  her  in  respect  of  the 
arrears  of  her  annuity,  and  then  he  must  redeem  her  entirely. 
This  is  not  so  strong  as  the  case  of  tacking  a  third  incumbrance 
to  a  first,  in  order  to  squeeze  out  a  second,  because  it  goes  only 
in  support  and  preservation  of  the  plaintiff's  actual  priority,  her 
original,  prior,  equitable  right,  which  she  acquired  by  having  the 
first  mortgage. 

But  I  think  this  point  is  materially  corroborated  against  the 
defendant  by  my  second  reason,  which  is,  that  he  did  not  take 
his  mortgage  clearly  bond  fide  in  this  case.  It  appears  plainly  to 
me  that  he  aimed  at  gaining  an  unfair  advantage  in  the  manner 
of  taking  his  security.  He  had  full  notice  of  the  marriage  set- 
tlement, the  jointure  of  860L  per  annum,  and  the  younger 
children's  portions.  He  knew  all  these  to  be  prior  incumbrances 
on  the  estate,  and  yet  in  contradiction  to  this,  and  with  his  eyes 
open,  he  took  an  express  covenant  in  his  mortgage  deed,  that  the 
premises  were  free  from  all  incumbrances,  except  one  indenture 
of  assignment  of  the  whole  term  to  the  defendant  Boote,  and  the 
said  term  and  the  mesne  assignments  thereof  in  the  said  last 
assignment  mentioned.  This  was  plainly  intended  to  conceal 
that  full  notice  which  he  had  of  the  marriage  settlement ;  and  in 
consequence  thereof  he  has  not  admitted  that  notice  by  his 
answer  in  this  cause,  but  has  put  the  plaintiff  upon  the  proof  of 
it ;  and  now  it  comes  out  by  the  proofs,  in  this  strong  light,  that 
it  appears  to  have  been  fully  stated  in  the  case  laid  before  his 
own  counsel  previous  to  the  lending  of  his  money.     This  is 
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against  conscience,  and  is  a  badge  of  an  indirect  and  collusive        1787. 
intention.  ^^ 

For  these  reasons  I  am  of  opinion  that  the  defendant  Cripps  ^^^U  *"' 
-wants,  and  stands  devested  of,  two  ingredients  necessary  to  louobbt. 
entitle  himself  in  equity  to  the  protection  of  this  whole  term 
against  the  plaintiff,  that  is  to  say,  a  clear  bona  Jides,  and  the 
first  and  best  right  to  call  for  the  legal  estate,  and  therefore  that 
lie  can  come  in  only  according  to  the  order  of  time,  which  is  pos- 
terior to  the  jointure,  the  portions,  and  the  plaintiff's  mortgage. 

Decreed :  The  proper  accounts  to  be  taken  of  principal  and       [  775  ] 
interest;  a  sale  of  the  estate;  and  application  of  the  money 
arising  by  the  sale ;  and  the  mortgage  to  the  plaintiff  the  widow 
to  be  preferred  to  the  mortgage  to  the  defendant  Cripps,  accord- 
ing to  its  priority  in  time. 


K.  B.  TRINITY  TERM. 


THE    KING    V.  JONES.  ,^787. 

June  1 1. 
(2  T.  R  1—2.)  

A  sheriff  is  not  liable  to  an  attachment  for  not  retoming  a  writ  if  not 
called  upon  by  a  rule  of  Ck>iirt  within  six  months  after  the  expiration  of 
his  office;  notwithstanding  he  was  requested  by  the  party  to  return  it 
before  the  six  months  were  expired. 

Thb  defendant,  late  sheriff  of  Carnarvonshire,  had  been  re- 
quested by  the  party  in  the  original  cause,  within  six  months 
after  he  went  out  of  office,  to  return  a  writ  in  the  cause,  but  he 
had  not  been  served  with  any  rule  of  Court  for  that  purpose ;  he 
did  not  return  it,  and  thereupon  an  attachment  had  issued 
against  him.  A  rule  had  been  granted  to  show  cause  why  the 
attachment  should  not  be  set  aside  for  irregularity,  on  the  second 
section  of  the  20  Geo.  11.  c.  87,*  by  which  it  is  enacted^  "  that  no 

*  This  Act  is  formally  repealed  by  make  a  return  hy  writ  alter  the  «x- 

the  Sheriff  4-ct,  1887  (60  ft  51  Yict.  piration  of  six  months  from  the  date 

0.  56),  which  enacts  (s.  28  (3) )  that  at  which  he  ceases  to  hold  his  offipe." 

'*adierii!  shall  not  be  called  on  to  — B.  C. 
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1787.  sheriff  shall  be  liable  to  be  called  upon  to  make  a  return  of  any 
ThjTkino  ^t  or  process,  unless  he  be  required  so  to  do  within  six  months 
••  ^^^^     after  the  expiration  of  his  said  office." 

Bower  showed  cause  against  the  rule,  and  insisted  that  the 
sheriff  was  liable  to  an  attachment  for  not  returning  a  writ,  if 
called  upon  by  the  party  within  six  months  after  he  went  out  of 
office,  though  no  rule  of  Court  had  required  him  to  do  it.  And 
that  if  the  present  application  were  to  succeed,  it  would  be  allow- 
ing the  defendant  to  protect  himself  from  the  censure  of  the 
Court  by  his  own  act  of  neglect  and  refusal. 

Leycester,  contTh^  contended  that  the  defendant  should  have 
been  served  with  a  rule  of  Court  to  return  the  writ,  in  order  to 
bring  him  within  the  Act  of  Parliament. 

Per  CuBiAM : 

[  2  ]  The  only  way  to  call  on  a  sheriff  to  return  a  writ  is  by  a  rule 

and  process  of  the  Court.  The  statute  was  made  for  the  ease 
and  benefit  of  sheriffs.  And  if  this  mode  of  desiring  a  return  of 
a  writ  were  to  be  allowed,  it  would  be  productive  of  number- 
less questions  as  to  what  should  be  deemed  a  calling  on  the 
sheriff.  But  as  this  point  had  never  been  settled,  the  Court 
made  the  rule  absolute  without  costs,  even  though  it  was  for  an 
irregularity. 


,787.  WAT    V.  MODIGLIANL 

June  19.  (2  T.  E.  30-^2.) 

If  a  ship,  insured  from  a  certain  time,  sail  before  the  time  on  a 
different  vojage  from  that  insured,  the  assured  cannot  recover,  though 
she  afterwards  get  into  the  course  of  the  voyage  described  in  the  policy, 
and  is  lost  after  the  day  upon  which  the  policy  was  to  have  attached. 

Tms  was  an  action  on  a  poUcy  of  assurance  on  the  ship  PoUy, 
''  at  and  from  the  20th  October,  1786,  from  any  ports  in  New- 
foundland to  Falmouth,  or  her  ports  of  discharge  in  England 
with  liberty  to  touch  at  Ireland,  and  any  ports  in  the  Channel." 
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On  tbe  iBt  of  October,  1786,  the  ship  left  a  port  in  Newfound-        1787. 

land,  and  went  to  the  Banks,  fished  there  till  the  7th  October,      wliTv. 

and  sailed  from  thence  on  that  day  to  England,  and  of  course  ^^^^^^^^^ 
never  did  fish  or  remain  upon  the  Banks  after  the  20th  October, 
1786.  The  policy  was  underwritten  in  London  on  the  24th  of 
October.  It  had  been  tendered  to  the  underwriters  with  the 
words  "  on  the  banks  or  "  before  "  from  any  ports,  &c. ;  "  but  the 
underwriters  before  signing  had  insisted  on  these  words  being 
struck  out.  The  vessel  was  lost  on  the  80th  November  following 
in  the  course  of  her  voyage  homewards. 

Balctwin^  for  the  plaintiff,  argued  that  upon  the  construction 
of  the  policy  it  was  by  no  means  necessary  that  the  ship  should 
be  in  any  port  in  Newfoundland  on  the  20th  October,  the  day  on 
which  the  policy  was  to  attach ;  because  if  she  had  performed 
any  part  of  her  voyage,  that  was  so  much  in  favour  of  the  de- 
fendant. It  was  a  mere  description  of  the  time  when  the  policy 
was  to  attach. 

Mingay^  contra^  was  stopped  by  the  Court. 

ASHHUBST,  J. : 

Either  the  policy  never  attached  at  all,  because  the  ship  did        [  32  i 
not  sail  upon  the  voyage  insured ;  or  if  she  did,  there  was  after- 
wards a  deviation  by  her  going  to  the  Banks  to  fish. 

BuiiLEB,  J. : 

The  first  is  the  substantial  ground,  namely,  that  the  policy  [  32  ] 
never  attached  at  all.  Where  a  policy  is  made  in  such  terms  as 
the  present  to  insure  a  vessel  from  one  port  to  another,  it  cer- 
tainly is  not  necessary  that  she  should  be  in  port  at  the  time 
when  it  attaches,  but  then  she  must  have  sailed  on  the  voyage 
insured,  and  not  on  any  other.  Now  what  is  the  case  here :  The 
voyage  insured  is  from  a  point  in  Newfoundland  to  England ; 
whereas,  this  vessel  sailed  to  the  Banks,  which  was  a  different 
voyage.  This  point  has  been  already  decided  by  the  case  of 
Wooldridge  and  BaydeU,*  where  it  was  held,  that  if  a  ship,  in- 
sured for  one  voyage,  sail  upon  another,  although  in  the  same 

♦  Dougl.  16, 
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1787.        track  part  of  the  way,  and  she  be  taken  before  the  dividing  point 

Way"*.      0*  the  two  voyages,  the  policy  is  discharged.    That  was  a  stronger 

MoDiGLiAin.  ^gQ  jjjjj^  j^Yie  present,  for  there  the  very  intention  of  sailing  upon 

a  different  voyage  than  that  insured  vacated  the  policy.    Here 

she  actually  went  and  fished  upon  the  Banks  after  she  sailed 

from  port. 

Grose,  J. : 
[  82  ]  The  object  of  the  underwriter's  striking  out  the  words  men- 

tioned, was  to  avoid  this  very  risk  of  fishing  upon  the  Banks.  It 
certainly  is  material  whether  a  ship  sails  immediately  from  her 
port,  as  she  has  there  an  opportunity  of  making  every  necessary 
preparation  for  the  voyage. 

Postea  to  the  defendant. 


1787.  FLETCHEE   v.   DTCHE. 

•^^^^^  (2  T.  E,  32-37.) 

If  two  persons  agree  to  perform  certaiii  work  in  a  limited  time,  or  to 
pay  a  stipulated  weekly  sum  for  sucli  time  afterwards  as  it  should 
remain  unfinished,  and  a  bond  is  prepared  in  the  name  of  both,  but 
is  executed  by  one  only,  with  oondition  for  the  due  performance  of  the 
work,  or  the  payment  of  the  weekly  sum,  and  the  work  is  not  finished 
in  the  time;  such  weekly  payments  are  not  by  way  of  penalty,  but  in 
the  nature  of  liquidated  damages,  and  may  be  set  ofl  by  the  obligee  in 
an  action  brought  against  him  by  the  obligor  who  executed. 

Assumpsit  for  work  and  labour,  for  goods  sold  and  delivered, 
money  paid,  &c.  Pleas,  non  assumpsit;  2ndly,  Set-off  for  money 
paid,  and  had  and  received ;  Srdly,  A  plea  of  set-off  stating  in 
effect  that  the  plaintiff  and  one  J.  D.  were  sub-contractors  for  cer- 
tain work  to  be  done  for  the  defendant  who  was  a  contractor,  and 
that  the  plaintiff  had  given  a  bond  to  the  defendant — the  condi- 
tion of  which  was  that  the  said  J.  D.  and  the  plaintiff  should 
perform  the  work  within  a  certain  time,  and  that  if  they  the  said 
J.  D.  and  the  plaintiff  should  make  default,  or  should  neglect  to 
do  the  said  work  within  the  time  limited,  they  should  well  and 
truly  pay  to  the  defendant,  his  executors,  &c.,  the  sum  of  lOZ.  for 
every  week  from  the  time  the  said  work  ought  to  be  done,  until 
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tlie  same  should  be  completely  finished.    The  plea  then  stated  a        i787. 
default  on  the  part  of  the  plaintiff  for  four  weeks,  in  respect  flbtcheb  r. 
whereof  the  defendant  claimed  a  set-ojBf  of  40Z.  Dtohb. 

To  this  third  plea  there  was  a  general  demurrer,  and  joinder 
in  demurrer. 

Law,  in  support  of  the  demurrer,  contended  that  the  third 
plea  setting  off  the  four  penalties,  at  the  rate  of  lOZ.  for  four  weeks 
after  the  expiration  of  the  time  limited,  could  not  be  supported, 
First,  because  it  attempts  to  set  off  a  penalty  instead  of  the 
money  justly  due.  If  this  set-off  can  be  allowed  at  all,  it  must 
be  under  the  8  Oeo.  n.  c.  24,  s.  6.  But  that  statute  does  not 
extend  to  this  case ;  for  that  only  allows  the  debt  really  and 
justly  due  to  be  set  off.  So  that  a  penalty  cannot  be  set-off  at 
all :  now  this  is  strictly  a  penalty ;  the  words  creating  the  penalty 
are  ''  that  the  plaintiff  shall  forfeit  and  pay  102.  weekly,  &c." 
And  it  cannot  be  considered  as  a  mere  compensation  to  the  de- 
fendant for  non-performance  of  the  work  within  the  time  limited  ; 
for  it  does  not  appear  that  the  defendant  was  himself  under  any 
limitation  in  point  of  time  as  to  the  performance  of  his  contract 
with  the  commissioners.  It  is  likewise  excessive,  because  it  bears 
no  proportion  to  the  whole  sum  to  be  paid  for  the  work  done. 

The  other  side  was  stopped  by  the  Court. 

ASHHUBST,  J. : 

The  sums  set  off  are  in  the  nature  of  liquidated  damages,  and  [  86  ] 
are  such  a  kind  of  penalty,  if  they  may  be  called  by  that  name, 
as  a  Court  of  Equity  would  not  relieve  against.  The  object  of 
the  parties  in  naming  this  weekly  sum  was  to  prevent  any  alter- 
cation with  respect  to  the  quantum  of  damages  which  the  defen- 
dant might  sustain  by  reason  of  the  non-performance  of  the  con- 
tract. It  would  have  been  difficult  for  the  jury  to  have  ascer- 
tained what  damages  the  defendant  had  really  suffered  by  the 
breach  of  the  agreement ;  and  therefore  it  was  proper  for  the 
contracting  parties  to  ascertain  it  by  their  agreement.  So  that 
this  is  a  case  of  stipulated  damages,  and  it  is  not  to  be  considered 
as  a  penalty.    If  so,  and  the  parties  have  entered  into  a  joint 
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1787.  and  several  bond,  it  becomes  the  separate  debt  of  both,  and 
fletgheb  v.  therefore  may  be  set  off  against  either.  Then  it  has  been  ob- 
Byobb.  jected,  that  there  is  no  mutuality  in  the  debts ;  because,  first,  it 
is  a  joint  debt ;  and  secondly,  that  the  plaintiff  should  have  a 
compensation  from  the  other  party :  as  to  the  first,  it  is  sufficient 
to  say,  that  this  is  a  separate  as  well  as  a  joint  debt,  and  there- 
fore may  be  set  off.  And  as  to  the  other  ground  of  objection,  it 
is  not  necessary  to  determine  that  question  in  this  case ;  but  if  it 
were,  I  think  he  might  have  compensation  in  another  form,  by 
bringing  an  action  for  money  paid,  laid  out,  and  expended  to  his 
use.    But  that  is  not  material  as  between  these  parties. 

BULLEB,  J. : 

r  37 1  The  principal  question  to  be  considered  is,  whether  this  is  in 

the  nature  of  liquidated  damages  or  a  penalty.  When  there  is 
a  penalty  in  the  bond,  it  is  strange  that  the  sum  mentioned  in 
the  condition  should  be  called  a  penalty.  I  do  not  know  how 
there  can  be  an  equitable  and  a  legal  penalty.  But  this  is  as 
strongly  a  case  of  liquidated  damages  as  can  possibly  exist,  and 
is  like  the  case  of  demurrage.  In  either  case  it  is  impossible  to 
ascertain  precisely  what  damages  the  party  has  really  sustained ; 
and  therefore  the  contracting  parties  agree  to  pay  a  stipulated 
sum.  Then  it  was  contended  that  the  defendant  might  have 
recovered  less  damages  than  the  amount  of  this  stipulated  sum 
before  a  jury :  but  that  is  not  so.  In  the  case  of  Lowe  v.  Peers* 
where  a  stipulated  sum  was  claimed  for  breach  of  a  marriage 
contract.  Lord  Mansfield  said,  *'  where  the  precise  sum  is  fixed 
and  agreed  upon  between  the  parties,  that  very  sum  is  the 
ascertained  damage,  and  the  jury  are  confined  to  it."  As  to  the 
case  in  1  Lev.  that  was  determined  on  the  ground  of  its  being  a 
catching  bargain.  The  plaintiff's  counsel  then  objected  to  this 
set-off  because  there  was  no  mutuality ;  but  that  depends  on  the 
question,  whether  the  debt  is  due  from  the  plaintiff  and  another 
person,  or  from  the  plaintiff  alone.  If  the  former,  the  debt 
cannot  be  set  off:  but  it  appears  that  the  bond  was  executed 
by  the  plaintiff  alone.  No  debt  can  arise  upon  the  bond 
from  the   other   party  who  did   not   execute.    The   plaintiff 

*  4  Burr.  2225. 
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therefore  alone  csm  be  sued  upon  the  bond ;  so  that  there  is  a 

mutuality*  Fletcher  v, 

Dtohb. 

Gbosb,  J.  was  of  the  same  opinion.  i^'^Z 

But  the  GouBT  afterwards  gave  the  plaintiff  leave  to  amend  on        I  87  ] 
payment  of  costs. 


THE   KING    V.    SHAEPNESS.  mi. 

(2  T.  E.  47—48.)  ^ww23. 

A  justice  of  peace,  wlio  has  prosecuted  a  gaoler  to  conviction  for 
suffering  a  prisoner  to  escape  committed  by  him  on  a  charge  of  felony, 
is  not  entitled  to  the  costs  of  the  conyiction  under  the  5th  W.  &  M. 
0.  11,  s.  3 .♦ 

Palmbr  shewed  cause  against  a  rule  to  discharge  the 
defendant  out  of  custody  as  to  an  attachment  for  non-payment 
of  costs,  the  term  of  imprisonment  for  his  offence  being  expired. 
The  prosecutor,  a  justice  of  the  peace,  had  indicted  the  defendant, 
a  gaoler,  for  suffering  a  prisoner  to  escape,  who  had  been  com- 
mitted by  him  (the  prosecutor)  for  felony ;  upon  which  indict- 
ment the  defendant  had  been  convicted.  He  contended  that  the 
prosecutor  was  entitled  to  his  costs  under  6  W.  &  M.  c.  11,  s.  S, 
as  being  a  public  officer  prosecuting  for  the  benefit  of  the  public. 
And  he  cited  B.  v.  Swith  (1  Burr.  54). 

Oarrow^  in  support  of  the  rule,  said,  that  the  prosecutor  had 
not  prosecuted,  ex  officio^  and  therefore  did  not  come  within  the 
rule.  That  his  jurisdiction  as  a  magistrate  ceased  when  he  had 
committed  the  felon.    As  for  the  offence  of  letting  him  escape,  it 

*  5  &  6  W.  &  M.  c.  11,  8.  2,  in  The  rules  now  in  force  as  to  certiorari 

Bey.  St.    This   statute  is  now  re-  are   now  embodied   in   the   Grown 

pealed,  S.  L.  B.  Act,  1888.    The  rule  Office  Bules,  1886,  Br.  28—42.    The 

as  to  costs  laid  down  in  this  and  other  case  is,  howerer,  retained  as  a  leading 

dedsions  under  the  Act  of  W.  ft  M.  decision  upon  the  former  practice ; 

was,  in  effect,  altered  by  16  Vict,  and  also  in  regard  to  the  principles 

0.  30,  8.  6,  as  construed  in  R,  v.  laid  down  in  the  judgments. — ^B.  0. 
OoiOer  (1874)  L.  B.  9  a  B.  182. 

R.R. — ^VOL.  I.  B  B 
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1787.        was  no  more  the  duty  of  the  prosecutor  than  of  any  other  indi- 
TnKKma  v,  vidual  to  indict  the  defendant  for  it.     (E.  v.  Ingleton,  1  Wils. 
139.) 


Shabpksss. 


ASHHUBST,  J. : 

M7  ]  On  looking  into  this  Act  of  Parliament  it  appears  to  me  that 

the  defendant  ought  not  to  be  charged  with  costs.  This  is  not 
one  of  those  instances  mentioned  in  the  third  section  of  the  act, 
which  only  extends  to  those  officers  who  prosecute  or  present  ex 
officio,  or  where  the  prosecution  is  carried  on  by  the  party  grieved. 
If  a  justice  of  the  peace  were  to  present*  a  road,  and  that  pre- 
sentment were  afterwards  turned  into  an  indictment,  there  the 
justice  would  be  entitled  to  costs ;  or  if  a  justice  were  io  indict  a 
constable  or  other  inferior  officer  for  disobeying  his  order,  in  such 
case  also  he  would  be  entitled  to  his  costs.  But  this  is  not  a 
prosecution  carried  on  by  the  prosecutor  as  a  magistrate,  for  any 
other  person  might  have  indicted  the  defendant :  the  offence  in 
this  case  was  such  as  concerned  the  general  justice  of  the  realm. 

BULLEB,  J. : 

I  ^^  I  From  a  review  of  all  the  cases  in  a  MS.  notebook,  it  appears 

that  the  prosecutor  is  not  entitled  to  his  costs.  This  book  does 
not  indeed  include  a  case  from  Basingstoke  which  came  before 
this  Court  a  few  years  ago ;  but  there  I  understand  that  the 
prosecution  was  carried  on  by  the  clerk  of  the  peace,  whose  duty 
it  was  to  draw  up  all  presentments  of  constables  in  the  form  of 
indictments ;  and  it  was  there  determined  that  the  prosecutor 
was  entitled  to  costs.  But  here  I  cannot  say  that  it  was  the  duty 
of  the  prosecutor  as  a  justice  of  the  peace  to  prosecute  this 
defendant.  The  case  originally  came  before  him  in  the  character 
of  a  magistrate  on  the  complaint  of  some  other  person ;  and  if  the 
justice  chose  to  take  the  prosecution  out  of  private  hands,  and  to 
conduct  it  himself,  he  cannot  be  said  to  prosecute  as  a  magistrate, 
but  like  any  other  individual.  The  Court  has  always  construed 
this  Act  of  Parliament  as  strictly  as  possible.  There  was  one 
case  indeed  on  this  statute,  the  law  of  which  I  doubt,  where  it 
was  held  that  a  person  who  was  injured  and  was  really  the  pro- 
*  So,  if  he  indict  a  road,  ^c.,  B,  y.  KetUeunyrih,  5  T.  B.  33. 
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secutrix  was  not  entitled  to  costs,  because  her  name  did  not        1787. 
appear  on  the  back  of  the  indictment,  though  it  was  well  known  ths  Kuta  v, 
she  was  the  real  prosecutrix :  *  but  I  believe  that  case  has  been    Shabpnbss. 
since  over-ruled.    Another  case  afterwards    came  before  this 
Court,  where  the  question  was,  whether  the  prosecutor  were  enti- 
tled to  the  costs  of  a  trial  at  bar;  and  it  was  determined  that  he 
was  not,  because  the  statute  only  extended  to  small  offences.t 
These  cases  shew  that  the  Court  has  always  put  a  strict 

construction  on  this  Act  of  Parliament. 

Rvle  absolute. 


DAVIES    V.    PIERCE    and    Others.  i787. 

(2  T.  B.  63—55.) 

Declarations  by  tenants  are  admissible  eyidence  after  their  death  to 
shew  that  a  certain  piece  of  land  is  parcel  of  the  estate  which  they 
occupied;  and  proof  that  they  exercised  acts  of  ownership  in  it,  not 
resisted  by  contrary  evidence,  is  decisive. 

Tms  was  an  action  of  replevin  for  taking  the  plaintiff's  cattle 
at  Ochorhir.  The  defendants  in  their  cognizance  stated  that  the 
hcus  in  quo  had  been  immemorially  part  and  parcel  of  a  certain 
tenement  of  land  called  Bulchystullen  sheepwalk,  of  which 
Benjamin  Holloway  and  others  before,  &c.  were  seised  in  their 
demesne  as  of  fee,  and  then  stated  a  demise  to  T.  Hugh  for  a 
year,  and  so  from  year  to  year,  as  whose  bailiffs  they  acknow- 
ledged taking  the  cattle,  &c.  as  a  distress  for  damage  feasant : 
In  the  second  cognizance  they  derived  a  title  to  T.  Hugh  from 
Margaret  Pryce  of  the  same  premises,  and  acknowledged,  &c.  as 
his  bailiffs.  The  pleas  in  bar  traversed  the  hcvs  in  quo  being 
part  and  parcel  of  the  said  tenement  of  land  called  Bulchystullen ; 
on  which  issues  were  taken  in  the  replication. 

This  cause  was  tried  at  the  last  Spring  Great  Sessions  at 
Cardigan,  before  Mr.  Beard,  when  after  the  evidence  on  the  part 

*  Rex  T.  Ghter,  M.  16  Q.  HI. ;  the  notes  of  Sir  Simon  Harconrt,  when 
prosecutrix  was  Lady  Cowper,  who  he  was  Master  of  the  Grown  Office; 
indicted  the  defendant  for  a  public  and  which  was  the  same  book  that 
nuisance.  Mr.  Justice  Buller  referred  to. 

t  Thia   appears  from  some  MS. 

B  s  2 
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1787.  of  the  defendant  was  closed,  the  plaintifiTs  counsel  offered  to 
Davies  V,  prove  in  evidence,  that  "  Hugh  John  Griflfiths  and  John  Grifl&ths 
PiEHCE.  jjjg  father,  who  were  respectively  tenants  of  Bulchystullen  and 
Llyast  Nant  Glass,  of  which  Ochorhir  is  a  part,  both  deceased, 
did  respectively,  while  in  the  occupation  of  the  premises,  declare 
that  they  rented  Llyast  Nant  Glass  of  one  Matthew  Evans,  who 
was  never  the  owner  of  Bulchystullen  which  has  for  a  long  time 
belonged  to  the  family  of  Pryce ;  that  H.  J.  Griffiths  declared  he 
paid  the  same  M.  Evans  five  shillings  yearly  and  a  quarter  of 
mutton  for  the  said  Llyast  Nant  Glass ;  that  he  declared  he  was 
then  going  to  pay  the  said  rent  to  the  said  John  Evans  for  the 
said  Llyast  Nant  Glass ;  that  he  ordered  his  servant  to  herd 
some  cattle  at  Llyast  Nant  Glass,  saying  he  could  not  otherwise 
afford  to  pay  M.  Evans  his  rent ;  that  John  Griffiths  prevented 
a  certain  person  from  cutting  rushes  on  Llyast  Nant  Glass,  and 
threatened  that  he  would  tell  M.  Evans  his  landlord  of  his 
cutting  the  said  rushes,  and  once  took  the  rushes  from  the  said 
person,  and  told  him  they  belonged  to  M.  Evans ;  that  about 
forty  years  ago  one  Thomas  Hugh  rented  Llyast  Nant  Glass  for 
one  year,  and  declared  that  he  paid  rent  either  to  M.  Evans,  or 
his  mother."  The  defendants'  counsel  objecting  to  the  admissi- 
bility of  this  evidence,  the  learned  judge  refused  to  admit  it,  and 
the  jury  gave  a  verdict  for  the  defendants:  whereupon  the 
plaintiff's  counsel  excepted  to  the  judge's  opinion,  and  tendered 
a  bill  of  exceptions  to  him,  which  he  signed. 

The  proceedings  were  brought  here  by  a  writ  of  error,  and  in 
the  last  Term  Mr.  Beard  appeared  in  this  Court,  and  acknow- 
ledged his  seal  to  the  bill  of  exceptions. 

This  question  was  to  have  been  argued  by  Bragge  for  the 
plaintiff,  and  WiUiams  for  the  defendants ;  but 

The  GouBT  were  clearly  of  opinion  that  the  evidence  was  ad- 
missible; and 

[  s^  ]  AsHHT7BST,  J.  said,  that  the  fact  of  cutting  the  rushes  was 

decisive;  and 


K.  B.    MICHAELMAS    TERM 


PlEBOE. 
I   55  1 
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BuLLBB,  J.  added,  that  the  other  question  relative  to  the  1787. 
tenant's  declaring  that  he  paid  rent  for  the  premises  in  question  OAviBa  r. 
had  been  determined  in  the  case  of  HoUoway  v.  Rakes,*  and  Doe 
dem.  Foster  v.  WiUiams.f  In  the  former  the  lessor  claimed  as 
devisee  in  remainder  under  a  will  27  years  ago,  under  which 
there  was  no  possession,  and  therefore  seisin  in  the  devisor  was 
necessary  to  be  proved.  For  this  purpose  a  witness  was  called 
to  speak  to  the  declarations  of  the  tenant  in  possession  at  that 
time  that  he  held  as  tenant  to  the  devisor :  a  new  trial  was  moved 
for  on  the  inadmissibility  of  this  evidence ;  and  it  was  objected 
that  this  was  mere  hearsay  evidence,  and  that  the  party  making 
the  declaration  was  not  upon  oath.  But  the  Court  held  the 
evidence  properly  admitted,  and  the  rather  so  as  it  did  not 
appear  that  the  defendant  had  any  sort  of  right,  and  probably 
might  have  come  in  under  the  tenant  who  acknowledged  the 
right  of  the  devisor,  as  he  was  of  the  same  name  with  the  tenant ; 
and  such  confession  would  certainly  be  binding  on  all  who  claimed 
under  him  who  made  it. 


COLKETT  AND   Others,    Assignees  of  FALCH    v.         i^st. 
FEEEMAN  aio)  Another.  —  * 

(2  T.  B.  59—63.) 

Where  A.  was  denied  in  the  morning  by  express  order  to  the  holder 
of  a  bin  which  was  due,  it  was  a  complete  act  of  bankruptcy,  though  he 
afterwards  paid  the  bill  before  five  o'clock  in  the  same  day,  and  though, 
by  the  custom  of  merchants  in  London,  the  payer  of  a  bill  has  the 
whole  day  on  which  it  becomes  due,  till  five  o'clock  to  discharge  it  in. — 
Where  an  act  is  a  dear  unequivocal  act  of  bankruptcy,  it  cannot  be 
explained  by  any  subsequent  circumstances;  but  where  the  act  is  in 
itself  doubtful,  it  may  be  explained. 

At  the  trial  of  this  cause,  which  was  an  action  of  trover  tried 
before  BuUer,   J.  at  the  Sittings  after  last  Trinity  Term  at 

»  M.  12  Geo.  lU.,  B.  B.  t  Cowp.  621. 
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1787.  Guildhall,  the  only  question  that  arose  was  concerning  the  act 
CoLKETT  V.  of  bankruptcy  alleged  to  have  been  committed  by  Falch ;  as  to 
Fbbem AN.  ^hich  tlie  facts  were  as  follows  : — Falch,  being  in  bad  circum- 
stances, on  the  evening  of  the  7th  of  January,  1786,  expressed 
his  concern  to  his  clerk,  and  his  fears,  that  he  should  not  be  able 
to  answer  a  bill  which  would  become  payable  the  next  day ;  and 
desired  him  to  come  earlier  than  usual  the  next  morning,  and  be 
in  the  way,  and  in  case  the  holder  of  that  bill  should  inquire  for 
him  to  deny  him.  In  fact  that  bill-holder  did  call  the  next 
morning  before  nine  o'clock,  and  presented  a  bill  for  payment, 
when  the  clerk  gave  him  the  answer,  as  he  was  directed,  that 
his  master  was  not  at  home.  Afterwards  however,  in  the  course 
of  that  day,  Falch  appeared  in  public,  and  having  procured  some 
money  from  a  friend  whom  he  met,  he  sent  for  the  bill  and  paid 
it  before  five  o'clock  on  that  day.  The  learned  judge  directed 
the  jury  to  find  their  verdict  for  the  plaintiffs,  inasmuch  as  the 
act  of  bankruptcy  was  complete  by  the  denial  of  a  creditor  with 
intent  to  delay  him,  notwithstanding  several  of  the  jury,  which 
was  a  special  one,  suggested  to  him  at  the  time,  that  by  the 
practice  of  merchants  in  the  city  of  London  the  payer  of  a  bill 
has  the  whole  of  the  day  on  which  it  becomes  due,  till  five  o'clock 
to  pay  it  in.  However,  upon  the  judge's  repeating  to  them  his 
opinion  upon  the  point  of  law,  they  found  their  verdict  accord- 
ingly. 

PiggoU,  moved  for  a  new  trial,  upon  the  ground  which  had 
been  before  suggested  by  the  jury. 

[M]  AsHHUBST,    J.  gave   judgment    substantially  in    accordance 

with  the  judgment  of  Bulleb,  J.  next  stated. 

BULLEB,  J. : 

r  01  ]  On  account  of  a  doubt  started  at  the  trial  by  some  of  the  jury, 

which  was  a  very  respectable  one,  I  was  desirous  of  taking  the 
opinion  of  the  Court  upon  this  case,  although  I  myself  enter- 
tained no  doubt  upon  the  subject.  But  if  the  rest  of  the  Court 
are  now  clear  that  the  law  laid  down  by  me  was  right,  it  will 
only  be  putting  the  parties  to  further  and  unnecessary  expense 
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to  grant  a  rule  to  shew  cause.  It  appeared  at  the  trial,  that 
the  bankrupt  had  given  himself  up  as  a  lost  man  the  night 
before  the  morning  on  which  the  denial  was  proved;  he  was 
then  in  desperate  circumstances;  he  had  been  getting  money 
for  some  time  before  in  a  manner  not  altogether  to  his 
credit,  by  buying  goods  of  persons  for  the  purpose  of  turning 
them  into  money,  who  were  afterwards  obliged  to  come  in  as 
creditors  under  the  commission.  Such  was  his  general  situation 
when  the  denial  took  place.  The  jury  doubted  whether  that 
denial  was  an  act  of  bankruptcy,  because  the  bill,  upon  which 
the  demand  arose,  was  paid  before  five  o'clock  on  that  same  day 
on  which  it  became  due ;  and  they  desired  to  know  whether,  in 
point  of  law,  the  bankrupt  had  not  the  whole  of  the  day  to  pay 
the  bill  ?  I  told  them  that  the  rule  mentioned  by  them,  with 
respect  to  the  time  which  the  payer  of  a  bill  was  allowed  to 
discharge  it  in  on  the  day  on  which  it  became  due,  was  a  good 
one ;  but  that  they  were  mistaken  in  the  application  of  that 
rule  to  the  present  instance.  That  where  the  question  was  what 
laches  of  the  holder  would  discharge  the  indorser,  there  the 
former  might  wait  to  receive  payment  the  whole  of  the  day  on 
which  the  bill  became  due :  but  that  was  with  a  diflfierent  view. 
Here  the  case  turned  on  a  different  question,  whether  a  denial  of 
a  creditor  with  a  view  to  delay  him,  though  but  for  an  hour,  was 
not  an  act  of  bankruptcy.  For  though  the  words  of  the  act*  are 
''  begin  to  keep  house,"  yet  on  the  construction  of  them  it  has 
always  been  held  that  a  denial  to  a  creditor  with  a  view  to  delay 
him  was  an  act  of  bankruptcy.  And  I  told  the  jury,  that  if  they 
were  satisfied  that  the  bankrupt  denied  himself  at  nine  in  the 
morning  with  a  view  to  delay  his  creditor,  that  was  in  itself  a 
clear  act  of  bankruptcy ;  and  his  afterwards  appearing  in  public 
on  that  day,  and  paying  the  bill  before  five  o'clock  in  the 
evening,  could  not  purge  that  act  once  committed.  A  clear  act 
of  bankruptcy  can  in  no  case  be  explained.  At  the  trial  of  this 
cause  a  gentleman  at  the  bar  mentioned  a  case  which  had  come 
before  Lord  Mansfield  a  few  years  ago,  the  circumstances  of 
which  were  these ;  a  bill  having  become  due,  and  the  drawer, 
being  pressed  for  payment,  desired  the  holder  to  call  upon  him 

»  13  Eliz.  c.  7. 
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the  next  morning  at  a  friend's  house  in  Bridge  Street,  and  he 
would  pay  him ;  the  holder  went  accordingly,  and  was  denied  at 
the  drawer's  request.  Upon  being  asked  by  his  friend  if  he  was 
aware  that  he  had  been  committing  an  act  of  bankruptcy,  he 
answered  with  surprise  in  the  negative,  and  said  that  he  did  not 
mean  to  do  so ;  and  went  afterwards  and  paid  the  bill.  Lord 
Mansfield,  in  his  directions  to  the  jury,  told  them,  that  if  they 
were  satisfied  that  the  denial  had  been  with  a  view  to  delay  the 
creditor  at  the  time,  it  was  an  act  of  bankruptcy ;  and  if  so,  it 
could  not  be  purged  by  paying  the  bill  afterwards.  The  term  of 
"  purging  an  act  of  bankruptcy  "  is  frequently  perverted  ,*  and 
that  has  often  been  complained  of  by  Lord  Mansfield,  who  has 
on  several  occasions  taken  the  opportunity  of  declaring,  that  it 
can  only  mean,  that,  if  the  act  done  be  in  itself  equivocal,  other 
circumstances  may  be  called  in  to  explain  it ;  but,  if  the  act  be  a 
clear  unequivocal  act  of  bankruptcy,  it  cannot  be  purged  or 
explained  away  by  subsequent  circumstances. 

Grose,  J.  concurred,  observing  that  it  would  be  a  loss  of  time, 
and  an  unnecessary  increase  of  expense,  to  grant  even  a  rule  to 
shew  cause. 

RtUe  refused. 

On  a  subsequent  day  Piggott  renewed  his  application ;  but  the 
Court,  entertaining  the  same  opinion  which  they  had  before 
delivered,  refused  to  grant  the  rule. 


1 
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LICKBAKEOW    and    Anothbb    v.   MASON    and  i787. 

Othebs.  1 ' 

(2  T.  B.  63—76 ;  d  T.  B.  683—686 ;  1 H.  Bl.  367—368 ;  Broim,  P.  0.  vol.  iv. 
pp.  57—66 ;  and  6  East,  20—36,  n.*) 

The  oonsigiior  may  stop  goods  in  (rann^u  before  they  get  into  the 
hands  of  the  consignee,  in  case  of  the  insolvency  of  the  consignee ;  but 
if  the  consignee  assign  the  bills  of  lading  to  a  third  person  for  a  valuable 
consideration,  the  right  of  the  consignor  as  against  such  assignee  is 
divested.  There  is  no  distinction  between  a  bill  of  lading  indorsed  in 
blank,  and  an  indorsement  to  a  particular  person. 

Tboyeb  for  a  cargo  of  com.  Plea,  the  general  issue.  The 
plaintiffs,  at  the  trial  before  Buller,  J.  at  the  Guildhall  Sittings 
after  last  Easter  Term,  gave  in  evidence  that  Turing  and  Son, 
merchants  at  Middlebourg  in  the  province  of  Zealand,  on  the 
22nd  July,  1786,  shipped  the  goods  in  question  on  board  the 
Endeavour  for  Liverpool  by  the  order  and  directions  and  on  the 
account  of  Freeman  of  Rotterdam.  That  Holmes,  as  master  of 
the  ship,  signed  four  several  bills  of  lading  for  the  goods  in  the 
usual  form  unto  order  or  to  assigns ;  two  of  which  were  indorsed 
by  Turing  and  Son  in  blank,  and  sent  on  the  22nd  July,  1786,  by 
them  to  Freeman,  together  with  an  invoice  of  the  goods,  who 
afterwards  received  them ;  another  of  the  bills  of  lading  was 
retained  by  Turing  and  Son,  and  the  remaining  one  was  kept  by 
Holmes.  On  the  26th  July,  1786,  Turing  and  Son  drew  four 
several  bills  of  exchange  upon  Freeman,  amounting  in  the  whole 
to  4772.  in  respect  of  the  price  of  the  goods,  which  were  afterwards 
accepted  by  Freeman.  On  the  26th  of  July,  1786,  Freeman  sent 
to  the  plaintiffs  the  two  bills  of  lading,  together  with  the  invoice 
which  he  had  received  from  Turing  and  Son,  in  the  same  state 
in  which  he  received  them,  in  order  that  the  goods  might  be 
taken  possession  of  and  sold  by  them  on  Freeman's  account; 
and  on  the  same  day  Freeman  drew  three  sets  of  bills  of 
exchange  to  the  amount  of  520Z.  on  the  plaintiffs,  who  accepted 
them,  and  have  since  duly  paid  them.     The    plaintiffs   are 

*  The  dates  of  the  later  stages  of  (when  they  directed  a  vmirt  de  novo) ; 

the   case   are:— In   the  Exchequer  and   lastly   in    the   Sjng's    Bendh 

Chamber,    Feb.   11,   1790;    in   the  on  the  second  trial,  Jnly  2,  1794. 
House  of  Lords,  Tnn.  Term,  1793 
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1787.        borough ;  and  also  hold  pleas  of  the  Crown.    That  the  mayor 
MiLWABD  V.  *^^  *w^  jurats  may  hold  such  Court  of  Sessions :  but  that  all 
Thatchkb.    ^q  jurats  have  a  right  to  attend  as  judges  without  being  sum- 
moned.   That  there  have  been  many  instances  within  the  said 
borough  of  jurats  being  elected  to,  and  serving  the  office  of,  town- 
clerk. 

Shepherd,  for  the  plaintiff,  contended  first,  that  the  two  offices 
might  be  exercised  together.  He  cited  Crane  v.  Holland* 
Gabriel  v.  Clark,\  R.  v.  Sir  WiUiam  Trelavmey,l  and  referred  to 
a  case  in  Dy.  882.  b.  in  the  marginal  notes,  to  this  effect,  that 
one  Baston,  who  was  town-clerk  of  B.  was  elected  alderman 
without  his  consent  in  order  to  turn  him  out  of  his  former 
office,  they  being  incompatible ;  and  thereupon  he  prayed  a  writ 
of  restitution  to  the  office  of  town-clerk,  which  was  granted. 

[BULLBB,  J. : 

I  84  )  The  marginal  notes  in  Dyer  are  good  authority ;  they  were 

written  by  Lord  Chief  Justice  Trbbt.] 

He  contended,  secondly,  that  if  the  two  offices  cannot  be  held 
by  the  same  person  at  the  same  time,  the  acceptance  6t  the 
latter  office  vacates  the  former,  and  for  this  relied  upon  what 
Lord  Mansfield  said  in  Sir  WiUiam  Trelatoney's  case. 

Adam,  for  the  defendant,  contended,  that  the  plaintiff's  elec- 
tion to  the  office  of  town-clerk  was  void.  If  the  offices  be 
incompatible,  it  appears  from  all  the  cases  that  the  inferior  is 
avoided  by  the  superior  one.  As  if  a  forester  by  patent  for  life 
be  made  justice  in  eyre  of  the  same  forest,  pro  liac  vice  the  office 
of  forester  will  be  void.  (4  Inst.  810.)  So  if  the  warden  of  the 
forest  be  made  justice  in  eyre.  So  if  a  justice  of  C.  B.  be 
appointed  a  justice  of  B.  B.,  the  former,  being  the  inferior 
office,  becomes  void ;  and  there  is  no  occasion  for  the  former 
patent  to  be  repealed.    (Dyer,  169.)    This  was  Dyer's  own  case. 

*  Gro.  Oar.  138,  Sir  Wm.  Jones,         t  Gro.  Ella.  76. 
193,  S.  0.  J  3  Burr.  1616. 
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Cro.  Gar.  127  is  to  the  same  effect.    If  a  town-clerk  be  made  an        1787. 
alderman,  the  office  of  town-clerk  is  thereby  vacated.    (Dy.  882.)   milwasd  r. 
The  case  of  the  King  v.  Godwin*  is  decisive ;   for  it  was  there    ^h^'"'^*^ 
expressly  determined  that,  when  two  offices  are  incompatible, 
the  acceptance  of  the  higher  ipso  facto  vacates  the  inferior  office. 
It  is  true  indeed,  that  in  all  these  cases  the  person  has  been 
appointed  from  an  inferior  to  a  superior  office :   but  here  his 
ineligibility  attaches  on  account  of  his  being  already  in  posses- 
sion of  the  superior  office,  and  the  second  election  is  absolutely 
null  and  void. 

Shepherd^  in  reply. 

ASHHtTBST,  J. : 

It  is  not  necessary  for  us  to  decide  in  this  case  whether  these  [  86 1 
two  offices  be  or  be  not  incompatible,  because  if  they  be  incom- 
patible the  acceptance  of  the  latter  vacates  the  former ;  though, 
if  it  were  necessary  to  decide  that  question,  I  should  be  of 
opinion  that  they  were  incompatible,  because  the  one  is  a  minis- 
terial and  the  other  a  judicial  office.  It  has  been  said  that  the 
plaintiff  is  not  bound  to  sit  in  his  judicial  capacity,  because 
there  is  a  sufficient  number  of  jurats  to  constitute  a  Court  with- 
out him ;  but  there  may  be  cases  in  which  it  would  be  absolutely 
necessary  for  him  to  sit  in  that  character,  as  in  case  of  the  sick- 
ness of  the  other  members ;  and  if  there  be  one  possible  case  in 
which  he  might  be  called  upon  to  act,  that  is  an  answer  to  the 
argument.  But,  on  the  other  part  of  the  case,  I  think  that  the 
acceptance  of  the  latter  does  absolutely  and  ipso  facto  avoid  the 
former,  although  the  superior  office,  if  they  be  incompatible. 
It  is  argued  that,  when  two  offices  are  incompatible,  the  accep- 
tance of  a  superior  office  vacates  the  inferior  one,  but  that  the 
converse  of  that  proposition  does  not  hold :  but  I  see  no  reason 
for  the  distinction,  and  I  know  of  no  case  to  warrant  it ;  for  if  a 
person  choose  to  relinquish  a  superior  office  on  account  of  the 
profits  of  an  inferior  one,  he  is  at  liberty  to  do  so.  Now  it  is 
stated  in  this  case  that  the  plaintiff  has  acted  as  town-clerk  since 
his  election,  and  not  as  jurat ;  therefore  he  has  accepted  the 
*  Dougl.  383,  n.  22. 

R.R. ^VOL.  I.  P  P 
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1T97.        buffer  oSee ;  and  thoa^  tibe  {ormer  wen  a  supenor  offiee,  it  is 
WrLwIwv,  TMated  I7  such  an  aMepUnce. 

BtXLBX,  J«: 
!  4r7 ;  Wheth^  these  offices  be  ineompaliUe  or  Doi,  there  miut  be 

judgment  for  the  plaintiff  npcm  this  case.    This  is  an  issue  to 
try  wheth^  the  plaintiff  were  dnlj  elecled  to  the  cAee  ei  town- 
elerk.    Xow  if  the  offices  be  compatible,  his  being  a  jurat  before 
is  no  objection  to  his  election ;  and  if  they  be  inennpatible,  the 
election  to  the  latter  office  is  good,  beeanae  the  acceptance  of  the 
second  Taeatee  the  first  office ;  therefore  he  is  entitled  to  this 
office.    The  argument  in  faTomr  of  the  plaintiff's  holding  both 
offices  is  drawn  from  several  eases  which  do  not  bear  the  least 
analogy  to  the  present.    The  eases  cited  from  Gro.  Car.,  Cro. 
Elis.  and  Sir  W.  Jones,  are  eases  ei  writs  of  error  brought 
in  civil  actions,  and  the  objection  was  taken  to  the  competency 
of  the  judges  below :  but  in  such  cases  the  question  whether  they 
be  properly  judges  or  not,  can  never  be  determined ;  it  is  suffi- 
cient if  they  be  judges  de  facto.    Suppose  a  person  were  even 
criminally  convicted  in  a  Court  of  record,  and  the  recorder  of 
such  Court  were  not  duly  elected,  the  conviction  would  still  be 
good  in  law,  he  being  the  judge  de  facto.    With  respect  to  the 
case  put  of  replevin  before  the  sheriff,  that  depends  on  an  act  of 
parliament.    The  case  of  The  King  v.  Sir  W.  Trelawney^  as  far  as 
the  question  was  entered  into,  is  an  authority.    There  the  Court 
did  not  distinguish  between  a  superior  and  an  inferior  office ;  but 
Lord  Mansfield  expressly  said,  that ''  if  the  two  offices  were  in- 
compatible, the  acceptance  of  the  latter  would  imply  a  surrender 
of  the  former."    That  was  an  application  for  an  information  in 
the  nature  ot  b,  quo  warranto,  in  which  cases  the  Court  exercise 
a  discretion  whether  they  will  grant  the  application  or  not. 
There  the  persons  who  applied  for  the  information  had  all  been 
acting  under  an  usage  for  100  years  before ;  and  it  is  a  decisive 
answer  to  such  applications,  that,  where  the  parties  have  been 
acting  under  an  usage,  the  Court  will  not  suffer  them  to  object 
to  it.    As  to  the  case  in  Dyer,  the  party  was  elected  to  the  office 
of  alderman  against  his  consent ;  but  it  is  not  in  the  power  of 
any  man  or  description  of  men  to  turn  any  person  out  of  his 
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office  by  electing  him  to  another  against  his  consent.  That  case,  1787. 
as  far  as  it  goes,  likewise  shews  that  these  two  offices  are  not  milwasd  v, 
compatible.  With  regard  to  the  distinction  which  was  attempted  ^^^^^t^'^^^- 
to  be  made  between  being  elected  from  an  inferior  to  a  superior 
office,  and  from  a  superior  to  an  inferior  office,  there  is  no  case 
to  authorize  it.  Then  as  to  any  option  which  the  party  may  be 
said  to  have,  there  cannot  be  a  stronger  instance  of  having  made 
an  option  than  the  plaintiff's  accepting  the  office  of  town-clerk, 
and  acting  under  it.  I  have  no  doubt  but  that  his  intention  was 
to  keep  both  offices :  but  if  he  be  mistaken  in  law,  and  choose  to 
accept  the  last  office,  he  must  abide  by  the  consequences ;  for  it 
is  his  own  act.  It  is  no  argument  for  the  plaintiff  to  say,  that 
he  need  not  act  in  both  capacities  at  the  same  time;  for  in 
questions  of  this  sort  it  is  material  to  consider  what  is  the  con- 
stitution of  the  borough,  and  whether  by  prescription  or  charter 
is  the  same  thing ;  as  if  the  King  by  his  charter  say,  that  there 
shall  be  a  mayor,  twenty-four  jurats,  and  a  town-clerk,  the  cor- 
poration cannot  by  their  own  act  reduce  the  number  by  consoli- 
dating two  of  these  offices.  If  the  two  offices  be  incompatible, 
the  acceptance  of  the  latter  vacates  the  former;  nor  is  this 
affected  by  the  finding  of  the  jury  that  the  plaintiff  was,  and 
still  is,  a  jurat ;  for  they  only  state  the  fact,  and  the  law  is 
still  left  open. 

Gbosb,  J. : 

The  question  stated  on  this  record  is  whether  the  plaintiff  were  [  ss  i 
duly  elected  to  the  office  of  town-clerk :  if  he  were,  he  must  have 
judgment.  Now  if  these  two  offices  be  not  incompatible,  there  is 
no  objection  to  his  election :  but  if  they  be,  then  the  question  is, 
whether  he  were  ineligible  to  the  latter  office ;  that  is,  whether 
a  superior  officer  be  ineligible  to  an  inferior  office.  Nothing  is 
said  in  the  charter  that  a  jurat  shall  be  ineligible  to  the  office  of 
town-clerk ;  and  no  cases  have  decided  that  he  is.  If  therefore  he 
be  not  ineligible  either  by  the  constitution  of  the  borough  or  by 
the  common  law,  whatever  effect  it  may  have,  he  was  at  any  rate 
elected  to  the  latter  office ;  and  I  think  that  the  fact  of  his  accept- 
ing the  latter  office  wiU  probably  be  considered  as  a  resignation 
of  the  former.    But  it  is  not  necessary  to  determine  that  question 

P  F  2 
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1787.        latter  office ;  and  though  the  former  were  a  superior  office,  it  is 

MiLWABD  V.  vacated  by  such  an  acceptance. 
Thatcheb. 

BULLEB,  J. : 

[  87  ]  Whether  these  offices  be  incompatible  or  not,  there  must  be 

judgment  for  the  plainti£f  upon  this  case.  This  is  an  issue  to 
try  whether  the  plaintiff  were  duly  elected  to  the  office  of  town- 
clerk.  Now  if  the  offices  be  compatible,  his  being  a  jurat  before 
is  no  objection  to  his  election ;  and  if  they  be  incompatible,  the 
election  to  the  latter  office  is  good,  because  the  acceptance  of  the 
second  vacates  the  first  office ;  therefore  he  is  entitled  to  this 
office.  The  argument  in  favour  of  the  plaintiff's  holding  both 
offices  is  drawn  from  several  cases  which  do  not  bear  the  least 
analogy  to  the  present.  The  cases  cited  from  Gro.  Car.,  Gro. 
Eliz.  and  Sir  W.  Jones,  are  cases  of  writs  of  error  brought 
in  civil  actions,  and  the  objection  was  taken  to  the  competency 
of  the  judges  below :  but  in  such  cases  the  question  whether  they 
be  properly  judges  or  not,  can  never  be  determined ;  it  is  suffi- 
cient if  they  be  judges  de  facto.  Suppose  a  person  were  even 
criminally  convicted  in  a  Court  of  record,  and  the  recorder  of 
such  Court  were  not  duly  elected,  the  conviction  would  still  be 
good  in  law,  he  being  the  judge  de  facto.  With  respect  to  the 
case  put  of  replevin  before  the  sheriff,  that  depends  on  an  act  of 
parliament.  The  case  of  Tlie  King  v.  Sir  W.  Trelawney^  as  far  as 
the  question  was  entered  into,  is  an  authority.  There  the  Court 
did  not  distinguish  between  a  superior  and  an  inferior  office ;  but 
Lord  Mansfield  expressly  said,  that ''  if  the  two  offices  were  in- 
compatible, the  acceptance  of  the  latter  would  imply  a  surrender 
of  the  former."  That  was  an  application  for  an  information  in 
the  nature  of  a  quo  warranto^  in  which  cases  the  Court  exercise 
a  discretion  whether  they  will  grant  the  application  or  not. 
There  the  persons  who  applied  for  the  information  had  all  been 
acting  under  an  usage  for  100  years  before ;  and  it  is  a  decisive 
answer  to  such  applications,  that,  where  the  parties  have  been 
acting  under  an  usage,  the  Court  will  not  suffer  them  to  object 
to  it.  As  to  the  case  in  Dyer,  the  party  was  elected  to  the  office 
of  alderman  against  his  consent ;  but  it  is  not  in  the  power  of 
any  man  or  description  of  men  to  turn  any  person  out  of  his 
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office  by  electing  him  to  another  against  his  consent.  That  case,  1787. 
as  far  as  it  goes,  likewise  shews  that  these  two  offices  are  not  milwasd  v. 
compatible.  With  regard  to  the  distinction  which  was  attempted  ^*^^^'*^^'^^^- 
to  be  made  between  being  elected  from  an  inferior  to  a  superior 
office,  and  from  a  superior  to  an  inferior  office,  there  is  no  case 
to  authorize  it.  Then  as  to  any  option  which  the  party  may  be 
said  to  have,  there  cannot  be  a  stronger  instance  of  having  made 
an  option  than  the  plaintiff's  accepting  the  office  of  town-clerk, 
and  acting  under  it.  I  have  no  doubt  but  that  his  intention  was 
to  keep  both  offices :  but  if  he  be  mistaken  in  law,  and  choose  to 
accept  the  last  office,  he  must  abide  by  the  consequences ;  for  it 
is  his  own  act.  It  is  no  argument  for  the  plaintiff  to  say,  that 
he  need  not  act  in  both  capacities  at  the  same  time;  for  in 
questions  of  this  sort  it  is  material  to  consider  what  is  the  con- 
stitution of  the  borough,  and  whether  by  prescription  or  charter 
is  the  same  thing ;  as  if  the  King  by  his  charter  say,  that  there 
shall  be  a  mayor,  twenty-four  jurats,  and  a  town-clerk,  the  cor- 
poration cannot  by  their  own  act  reduce  the  number  by  consoli- 
dating two  of  these  offices.  If  the  two  offices  be  incompatible, 
the  acceptance  of  the  latter  vacates  the  former;  nor  is  this 
affected  by  the  finding  of  the  jury  that  the  plaintiff  was,  and 
still  is,  a  jurat;  for  they  only  state  the  fact,  and  the  law  is 
still  left  open. 

Gbosb,  J. : 

The  question  stated  on  this  record  is  whether  the  plaintiff  were  [  88  ] 
duly  elected  to  the  office  of  town-clerk :  if  he  were,  he  must  have 
judgment.  Now  if  these  two  offices  be  not  incompatible,  there  is 
no  objection  to  his  election :  but  if  they  be,  then  the  question  is, 
whether  he  were  ineligible  to  the  latter  office ;  that  is,  whether 
a  superior  officer  be  ineligible  to  an  inferior  office.  Nothing  is 
said  in  the  charter  that  a  jurat  shall  be  ineligible  to  the  office  of 
town-clerk ;  and  no  cases  have  decided  that  he  is.  If  therefore  he 
be  not  ineligible  either  by  the  constitution  of  the  borough  or  by 
the  common  law,  whatever  effect  it  may  have,  he  was  at  any  rate 
elected  to  the  latter  office ;  and  I  think  that  the  fact  of  his  accept- 
ing the  latter  office  wiU  probably  be  considered  as  a  resignation 

of  the  former.    But  it  is  not  necessary  to  determine  that  question 

p  p  2 
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1787.  upon  this  record.    No  case  has  been  cited  to  shew  that  in  point 

MiLWABD  I',  of  law  a  superior  officer  cannot  accept  an  inferior  office ;  and  in 

Thatcheb.  pQijit  Qf  lo^i  I  imow  of  many  such  instances. 


1787.  THE   KING    V.    EATON. 

^"^^'  (2  T.  R.  89—90.) 

A  certiorari  ia  granted  of  oonrse  on  the  application  of  the  Crown ; 
but  not  80  where  a  defendant  applies ;  but  he  must  lay  some  ground  for 
it  before  the  Court,  supported  by  affidavit 

Baldwin  moved  for  a  certiorari  to  remove  a  conviction  by 
a  justice  of  the  peace  upon  a  statute. 

Erskine  objected  that  the  defendant  ought  to  lay  a  ground 
by  affidavit,  before  the  Court  granted  a  certiorari.  He  cited  The 
King  v.  Abbot,  Dougl.  684.  n.  118.     To  this  it  was  answered  by 

Baldwin,  that  the  practice  of  the  Court  had  always  been  to 
grant  a  certiorari  of  course  upon  the  application  of  either  party ; 
and  that  this  objection  had  never  been  raised  before. 

BULLEB,  J. : 

[  89  J  The  language  of  the  Court  has  always  been,  that  the  king  has 

a  right  to  remove  proceedings  by  certiorari  of  course ;  but  that 
where  a  defendant  makes  an  application  of  this  sort,  he  must 
always  lay  a  ground  for  it  before  the  Court.  Lord  Mansfield 
has  laid  down  this  distinction  again  and  again,  that  on  the  part 
of  the  Crown  it  is  a  matter  of  course  for  the  Court  to  grant  it,  but 
that  it  is  not  a  matter  of  course  on  the  part  of  the  defendant. 
Now  if  it  be  not  a  matter  of  course  to  grant  such  an  application 
as  this,  it  can  only  be  obtained  by  laying  a  ground  by  affidavit : 
a  slight  ground  indeed  may  be  sufficient,  but  there  must  be  some, 
or  else  what  is  the  consequence  ?  We  should  have  to  decide  upon 
every  conviction  in  the  kingdom,  which  would  be  removed  into 
this  Court. 

The  two  other  Judges  concurred  in  this  opinion.    Whereupon 


K.  B.  MICH.  TERM— 2  T.  E.  8»— 90.  437 

Baldwin  offered  an  affidavit  of  the  merits,  which  being  read,        1787. 

the  rule  was  made  absolute  for  a  certiorari.  ThkIEihq  v. 

Eatozt. 
BuLLBB,  J.  on  a  subsequent  day,  said : 

That  upon  further  inquiry  into  the  cases,  it  appeared  most  [  90  ] 
clearly  that  the  opinion  of  the  Court  before  delivered  in  this  case, 
was  correctly  proper,  and  that  the  practice  had  not  been  such  as 
Mr.  Baldwin  had  suggested.  That  the  rule  requiring  the  defen- 
dant to  lay  a  ground  before  the  Court  for  granting  a  certiorari 
had  obtained  since  the  time  of  Charles  II.*  That  it  appeared 
from  a  case  in  Sir  Edward  Northey's  notes,  M.  25  Car.  II.  that  it 
was  then  held  as  clear  law  that  a  certiorari  ought  not  to  be  granted 
in  vacation,  but  in  open  Court,  and  upon  a  ground  shewn.  And 
even  in  the  case  of  The  King  and  Abbot  it  was  admitted  by  the 
counsel  who  argued  for  the  granting  of  the  certiorari,  that  it 
could  not  be  granted  without  shewing  some  ground  to  the  Court. 


THE    KING    V.    W.  JOLLIPPE.  i787. 

(2T.  B.  90— 95.)  yov^i. 

If  A.  has  an  exdusiye  right  of  using  a  way-leaye  oyer  land  which  he 
holds  in  oommon  with  B.  paying  B.  a  certain  sum  yearly,  and  has  the 
privilege  of  using  a  way-leave  occupied  by  0.  paying  him  so  much  per 
ton  for  the  goods  carried  oyer  it,  A.  is  not  liahle  to  be  rated  to  the 
relief  of  the  poor  in  respect  of  either  of  such  way-leaves.  Q,  Whether 
the  owner  of  the  land,  who  receives  a  profit  for  such  way-leave,  is  not 
liable  to  be  rated  for  such  an  increase  of  value  ? 

Thb  defendant  was  rated  to  the  poor  in  respect  of  certain  way- 
leaves  or  liberties  of  passage  over  certain  lands  in  the  township 
of  Harraton,  Durham,  rented  by  him  for  conveying  and  carrying 
his  coals  worked  out  of  his  coal-mines  and  collieries  in  Waldridge 
to  the  river  Wear,  and  there  lodging  the  same  in  his  staith  till 
they  are  put  into  keels  or  lighters,  and  carried  down  the  said 
river  to  the  port  of  Sunderland  in  the  said  county,  to  be  there 
put  on  ship-board,  at  the  yearly  rent  in  the  whole  of  752Z.  4s. 
being  the  amount  of  what  he  paid  annually  for  such  way-leaves 
♦  4  Burr.  2458,  S.  P. 
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1787.  or  liberties  of  passage  to  the  several  owners  of  the  lands  through 
The"ki»o  v.  which  the  same  way-leaves  or  liberties  of  passage  are  granted. 
joLLiFPB.  Qjj  appeal  the  Sessions  of  Durham  confirmed  the  rate,  and  stated 
a  case  for  the  opinion  of  the  Court,  in  which  the  way-leaves  in 
question  are  specifically  described.  The  nature  of  these  rights 
however  suflSciently  appears  from  the  judgment  of  the  Court, 
which  was  given  as  follows : — 

ASHHUBST,  J. : 

[  94  ]  It  cannot  be  said  on  this  state  of  the  case  that  the  defendant 

was  an  occupier  of  any  thing ;  for  all  that  he  has  is  a  concurrent 
right  given  him  by  Sir  J.  Eden  of  making  use  of  this  way-leave 
at  so  much  per  ton  for  all  the  coals  that  he  should  carry ;  which 
is  nothing  more  than  a  purchase  of  the  liberty  of  carrying  every 
ton  of  coals.  Sir  J.  Eden  having  himself  only  the  way-leave,  he 
could  not  lease  that  right  to  any  other  without  the  consent  of  the 
owners  of  the  land.  And  whether  in  Sir  J.  Eden's  leases  the 
soil  did  or  did  not  pass,  at  all  events  it  did  not  pass  to  the 
defendant.  He  had  only  the  liberty  of  using  the  waggon-way ; 
and  whatever  might  be  the  case  with  respect  to  Sir  John  Eden, 
concerning  whose  right  it  is  not  necessary  to  give  any  opinion 
now,  this  defendant  has  only  a  bare  licence,  and  in  respect  of 
such  licence  he  is  not  liable  to  be  rated. 

BULLEB,  J. : 

[  94  ]  This  question  will  depend  on  considering  the  nature  of  the 

right  which  the  defendant  has.  This  is  only  a  bare  right  of 
passage,  which  is  an  easement,  and  not  a  grant  of  the  profits  of 
the  land.  And  it  is  admitted  that  if  it  be  only  an  easement,  it 
is  not  the  subject  of  a  rate.  One  of  the  leases  referred  to  in  the 
case  seems  to  be  drawn  in  a  very  strange  manner :  the  general 
purpose  of  it  is  to  grant  to  the  defendant  a  right  of  way,  but  it 
contains  a  clause  which  conveys  the  soil  under  certain  terms. 
But  the  facts  which  are  stated  in  this  case  lay  that  part  of  the 
lease  out  of  the  question ;  for  the  soil  is  granted  in  such  parts 
only  where  the  defendant  shall  make  a  way;  and  as  he  has 
never  made  any  way,  he  cannot  have  the  soil.  With  respect  to 
every  thing  else  which  is  granted  to  the  defendant  under  these 
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leases,  it  is  a  mere  right  of  passage ;  and  if  he  were  rated  for  1787. 
that,  it  would  be  a  double  rate.  In  the  case  of  the  tolls,  it  is  not  thb"king  v. 
he  who  pays,  but  he  who  receives,  the  toll,  that  is  rated.  This  J^^^^"*"^ 
is  not  like  the  case  of  a  grant  of  land  to  be  used  in  a  manner 
incompatible  with  any  other  mode  of  enjoying  it ;  for  the  defen- 
dant has  only  the  liberty  of  passing  over  this  land  for  the 
purpose  of  carrying  his  coals,  and  cannot  prevent  any  other 
person  from  using  it.  And  if  grass  were  to  grow  on  this  way, 
the  owner  of  the  land  would  have  a  right  to  feed  his  cattle  on  it : 
the  easement  which  the  defendant  has  does  not  affect  the  right 
of  the  owner  of  the  land.  Great  inconveniencies  would  result 
from  rating  every  way-leave ;  for  if  a  neighbour  were  to  give  a 
right  of  passing  over  his  field  merely  out  of  friendship,  and  no 
rent  were  paid  for  it,  such  liberty  of  passage  would  not  be  the 
subject  of  a  rate,  because  the  land  can  only  be  rated  in  the 
hands  of  the  occupier ;  but  if  he  were  to  make  an  advantage  of 
it,  as  such  it  may  be  rated  in  his  hands. 

Gbosb,  J. : 

I  am  glad  that  this  case  has  been  argued  a  second  time :  since  [  95  ] 
the  former  argument  I  have  thought  a  great  deal  upon  the  subject, 
and  I  am  now  convinced  that  I  was  mistaken  in  the  opinion 
which  I  at  first  formed.  After  considering  all  the  cases,  and  the 
inconvenience  which  would  attend  a  contrary  determination,  I 
am  clearly  of  opinion  that  a  mere  easement  cannot  be  rated. 
But  whether  this  way  is  rateable  or  not,  there  is  no  doubt  but 
that  the  occupier  must  be  rated,  and  that  the  same  thing  cannot 
be  twice  rated.  In  order  to  support  this  rate,  the  defendant 
must  be  rated  either  for  the  way,  or  the  land  over  which  the  way 
passes.  But  he  cannot  be  rated  for  the  latter,  because  the  land 
must  have  been  before  rated  in  the  hands  of  the  occupier  of  that 
land.  Neither  is  he  liable  to  be  rated  for  the  former,  because  it 
is  positively  stated  that  he  never  made  the  waggon- ways  which 
he  had  the  power  of  doing  under  the  leases ;  but  by  the  consent 
of  Sir  J.  Eden  he  has  used  those  way-leaves  which  Sir  J.  Eden 
had  made.  And  if  any  person  could  be  rated  for  these  way- 
leaves,  it  would  be  Sir  J.  Eden. 

Order  ofSesgions  quashed. 
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1787.         PADGET  AND  Another  v.  PEIEST  and  POETER 

^^^'  (2  T.  B.  97-100.) 

If  A.  the  servant  of  B.  sell  the  goods  of  C.  an  intestate,  as  well 
after  his  death  as  before,  though  by  the  orders  of  0.  and  pay  the  money 
arising  therefrom  into  the  hands  of  B.,  B.  may  be  sued  as  an  executor  de 
son  tori*  If  a  person  having  intermeddled  in  an  intestate's  affairs  has 
money  belonging  to  the  intestate  in  his  hands  at  the  time  when  an 
action  is  brought  against  him  as  executor,  for  a  debt  due  from  the 
intestate,  he  is  liable  as  an  executor  de  son  tort. 

Case  for  goods  sold  and  delivered  against  the  defendants  as 

executors  of  W.   Shore.    They  severally  pleaded  the  general 

issue ;  that  they  were  not  executors ;  and  that  they  had  fully 

administered.    At  the  trial  of  this  cause  before  BuUer,  J.  at  the 

Sittings  at  Westminster  after  last  term,  the  plaintiffs  proved  the 

delivery  of  the  goods  in  question  to  W.  Shore,  who  was  a  publican. 

A  few  days  previous  to  his  death  the  intestate  sent  to  Porter,  his 

brewer,  desiring  him  to  send  a  man  to  take  charge  of  Ihe  cellar, 

and  to  draw  the  beer,  who  sent  Payne  his  servant.    Payne  sold 

beer  as  well  after  the  intestate's  death  as  before.    The  intestate 

likewise  ordered  Payne  to  sell  some  hogs,  which  he  did  after  his 

death,  and  paid  into  Porter's  hands  the  produce  of  them  and  of 

the  beer  which  was  sold  after  the  death  of  Shore.    On  the  7th  of 

December,  1786,  administration  was  granted  to  J.  Shore,  who 

afterwards  brought  actions  against  these  defendants  for  money 

had  and  received.    On  the  8rd  of  February  last,  Priest  paid  8/. 

and  on  the  10th  of  February,  Porter  paid  41Z.  into  Court,  in 

those  actions.    On  the  81st  January,  the  defendants  pleaded  in 

this  action,  which  had  been  commenced  on  28rd   December 

preceding. 

Verdict  for  the  plainliffa. 

A  rule  having  been  obtained  to  shew  cause  why  there  should 
not  be  a  new  trial : 

Palmer ,  for  the  defendant,  contended  that  upon  the  evidence 
they  were  entitled  either  to  a  verdict  or  to  a  strong  direction 
from  the  judge  to  the  jury  in  their  favour. 
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Abhhdbst,  J. :  1787. 

It  is  very  clear  upon  the  evidence  that  the  money  in  the  hands  ^^^^t/' 
of  the  defendants  belonging  to  the  intestate  was  not  paid  over  to  ^  gg  j 
the  rightful  administrator  when  this  action  was  brought ;  and, 
therefore,  they  cannot  justify  it  under  any  plea.  Though  they 
might  have  excused  themselves  by  paying  the  money  over  before 
action  brought,  yet  not  having  done  so,  they  have  made  them- 
selves executors  de  son  tort. 

BULLEB,  J. : 

The  plaintiffs,  who  were  creditors  of  W.  Shore,  find  Priest  and        [  ^  1 
Porter  selling  his  goods ;  and  as  they  had  no  means  of  knowing 
whether  they  were  lawful  or  wrongful  executors,  they  looked 
upon  them  from  their  acts  in  the  character  of  rightful  executors. 
They  therefore  brought  this  action  against  them  as  executors ; 
they  proved  effects  of  the  intestate  in  their  hands;  that  they 
sold  them  after  the  intestate's  death ;  and  that  at  the  time  when 
this  action  was  brought,  and  even  when  the  defendants  pleaded 
in  this  action,  they  had  money  of  the  intestate  in  their  hands. 
I  cannot  agree  with  the  defendant's  counsel  that  the  question 
whether  executors  d£  son  tort  or  not  is  to  be  left  to  a  jury ;  that 
is  a  conclusion  of  law;  whether  the  defendants  had   effects 
belonging  to  the  intestate  or  not,  and  whether  they  sold  them, 
were  indeed  questions   to  be  left  to  a  jury:  but  when  those 
facts  are  established,  the  result  from  them  is  a  question  of  law ; 
and  it  is  clear  from  all  the  cases  that  the  slightest  circumstance 
will  make  a  man  an  executor  de  son  tort.    It  is  said  in  Dyer 
166.  b.  that  if  a  man  even  milk  the  cows,  or  take  a  dog  of  the 
intestate,  that  will  constitute  him  an  executor  de  son  tort.    With 
respect  to  Porter,  it  clearly  appears  from  the  evidence  that  he 
meant  to  pay  himself  by  intermeddling  with  the  intestate's 
affairs ;  but  as  to  Priest,  if  there  had  been  any  circumstances  in 
his  favour,  I  would  have  left  it  to  the  jury  to  find   for  him. 
But  I  could  not  do  so  when  it  appeared  that  at  the  time  of  plea 
pleaded  he  had  money  of  the  intestate's  in  his  hands.    With 
regard  to  the  rule  of  the  wrongful  acts  of  the  stranger  being 
purged  by  the  subsequent  assent  of  the  rightful  administrator, 
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1787.  that  cannot  apply  to  the  case  of  third  persons ;  it  only  applies  to 
Pad^t  v.  the  acts  of  the  administrator  himself.  If,  indeed,  previously  to 
^^^^^'  an  action  brought  against  the  defendants  as  executors  de  son  tort, 
they  had  paid  the  money  over  to  the  rightful  administrator, 
that  would  have  been  a  good  defence ;  because  then  they  would 
have  applied  the  money  properly.  So  that  the  Courts  have  gone 
thus  far,  that  if  an  action  be  brought  by  a  rightful  administrator 
against  an  executor  de  son  tort,  whatever  may  have  been  dis- 
posed of  in  the  course  of  administration,  as  by  paying  debts,  &c. 
shall  be  allowed  to  him  in  damages.  But  that  does  not  apply 
to  this  case,  where  the  creditors  find  money  in  the  hands  of  the 
defendants  at  the  time  of  bringing  the  action. 


Gbosb,  J. : 
[  100  ]  Of  the  same  opinion. 


Rule  discharged. 


mi.       THE    KING    v.    The    Inhabitants    op    SHEFFIELD. 

^^^*  (2  T.  B.  106—112.) 

If  the  inhabitants  of  a  township,  bound  by  prescription  to  repair  the 
roads  within  the  township,  be  expressly  exempted  by  the  provisions  of  a 
road  act  from  the  chaige  of  repairing  new  roads  to  be  made  within  the 
township,  that  charge  most  neoessarily  fall  on  the  rest  of  the  parish. 

This  was  a  demurrer  to  an  indictment  for  non-repair  of  a 
road.  The  point  of  the  controversy  sufficiently  appears  from 
the  judgment  of  the  Court  delivered  by 

ASHHTTBST,  J. : 

[  111  ]  The  question  is,  whether  the  inhabitants  of  the  parish  of 

Sheffield  are  bound  to  repair  the  roads  lying  within  the  township 
of  Sheffield?  This  doubt  arises  on  an  Act  of  Parliament,  passed 
in  the  nineteenth  year  of  this  reign.  Before  the  passing  of  this 
Act  the  township  used  to  repair  all  the  highways  lying  within 
their  district :  but  in  this  statute  there  is  a  particular  proviso,  by 
which  it  is  enacted,  **  that  no  person  or  persons,  dwelling  within 
the  township  of  Sheffield,  shall  be  liable  to  perform  any  statute 
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work  in  repairing  that  part  of  the  road  leading  through  1787. 
Sheffield  Park,  or  contribute  any  money  towards  repairing  the  The  king  r. 
same."  This  being  the  case,  the  question  is,  whether  or  not  the  ^*■"""^• 
rest  of  the  parish  are  bound  to  repair?  Now  it  is  an  incontro- 
vertible position,  that  by  the  general  law  of  the  land  the  parish 
at  large  is  primd  facie  bound  to  repair  all  highways  lying  within 
it,  unless  by  prescription  they  can  throw  the  onus  on  particular 
persons  by  reason  of  their  tenure :  but  when  that  is  the  case,  it 
is  by  way  of  exception  to  the  general  rule.  It  was  argued  at  the 
bar  as  if  a  parish  was  only  bound  to  repair  by  a  particular 
custom :  whereas  it  is  a  conmion  law  onus  for  the  public  benefit : 
and  therefore  where  no  other  persons  are  bound  to  repair,  the 
parish  must  do  so  ex  necessitate.  This  manifestly  appears  from 
the  different  forms  of  indictments  against  a  parish  in  general,  or 
a  township  in  particular.  In  the  former  there  is  no  other 
allegation  than  that  the  road  lies  within  such  a  parish,  and  that 
the  inhabitants  of  it  are  bound  to  repair.  But  where  the 
indictment  is  against  a  township,  or  particular  persons,  it  must 
allege  that  from  time  immemorial  they  are  bound  to  repair; 
which  shews  that  the  particular  allegation  is  not  necessary  where 
they  are  bound  by  the  general  law.  If  nothing  had  been  said  in 
this  Act  of  Parliament  about  the  repair  of  the  roads,  excepting 
that  they  should  afterwards  become  highways  to  all  intents  and 
purposes,  the  onus  of  repairing  must,  by  operation  of  law,  have 
fallen  on  the  parish  at  large.  But  inasmuch  as  the  township  is 
exempted  from  this  burthen  by  the  express  words  of  the  Act,  it 
must  necessarily  fall  on  the  rest  of  the  parish.  Perhaps  this 
was  not  in  the  contemplation  of  the  Legislature  at  the  time  of  . 
passing  this  Act :  but  we  do  not  go  on  the  intention  of  the 
Legislature.  They  have  expressly  enacted  that  the  township 
shall  not  be  liable ;  and  therefore  the  rest  of  the  parish  must  be 
so  ex  necessitate.  On  these  grounds  we  are  clearly  of  opinion 
that  there  must  be 

Judgment  for  the  Croivn. 
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1787.       VEENON    AND    Others,    Assignees  op    ELIZABETH 
^—'         TYLEE,   A  Bankruft,  v.  HANEIIY  and  Others. 

(2  T.  R.  113—125.) 
A  banker  is  not  justified  in  paying  the  drafts  of  a  person  who  has 
placed  money  in  his  hands,  after  he  has  notioe  of  an  act  of  bankraptcy 
oommitted  by  him. 

The  plaintiffs  brought  this  action  for  money  had  and  received 
to  their  own  use,  and  to  the  use  of  the  bankrupt.  Plea  the 
general  issue. 

.  The  cause  was  tried  before  Mr.  Justice  Buller,  at  the  sittings 
after  last  term  at  Guildhall,  when  the  jury  found  a  verdict  for 
the  plaintiffs  for  16,9802.  The  Court  granted,  upon  the  motion 
of  Bearcroftf  a  rule  to  shew  cause  why  there  should  not  be  a  new 
trial ;  and  the  learned  Judge,  on  a  subsequent  day,  reported  all 
the  evidence  at  length  which  had  been  given  at  the  trial ; 
but  the  following  are  the  only  facts  necessary  to  introduce  the 
points  which  arose  and  were  discussed  in  this  Court.  Tyler  had 
committed  a  clear  act  of  bankruptcy  on  the  night  of  the  2nd  of 
May,  1786,  which  was  well  known  to  the  defendants,  who  were 
her  bankers ;  and  it  appeared  by  their  books  that,  so  much  as 
the  verdict  was  taken  for,  had  been  received  by  them  on  account 
of  the  bankrupt  after  that  time.  The  defendants  (amongst  other 
contentions)  claimed  to  deduct  a  sum  of  9,670Z.  being  the  amount 
of  drafts  drawn  by  the  bankrupt  on  them  after  the  bankruptcy, 
in  favour  of  creditors,  and  which  they  had  paid.  But  the  learned 
Judge  directed  the  jury  to  find  a  verdict  for  the  whole  sum. 

After  argument  on  a  motion  for  a  new  trial : 
A  rule  having  been  granted  to  shew  cause  why  a  new  trial 
should  not  be  granted,  the  Court,  after  argument,  discharged  the 
rule.    The  only  point  of  general  interest  is  thus  dealt  with  in 
the  judgment  of 

ASHHUBST,  J. : 

[  119  ]  It  is  extremely  clear  that  no  payments,  made  either  by  or  to  a 

bankrupt,  are  protected  by  the  statutes  of  1  Jac.  I.  c.  16,  and  19 
Geo.  n.  c.  82,^  when  the  party  either  paying  or  receiving  has 
*  See  now  Bankruptcy  Act,  1883,  46  &  47  Yict.  c.  52,  sees.  48,  44,  49. 
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knowledge  of  an  act  of  bankruptcy  committed.  Here  the  act  of 
bankruptcy  was  known  to  the  defendants.  Then  is  there  any 
thing  in  the  particular  situation  of  the  defendants  to  exempt 
them  from  the  general  law  on  this  subject?  No  argument 
which  has  been  urged  has  raised  the  smallest  doubt  in  my  mind ; 
for  I  cannot  conceive  why  a  banker  should  be  in  a  different 
situation  from  the  rest  of  the  king's  subjects  in  the  construction 
of  these  statutes.  It  has  been  said  that  the  defendants  were 
bound  to  pay  over  the  bankrupt's  money :  but  the  question  is, 
whether  or  not  this  was  the  bankrupt's  money ;  and  whether  it 
was  not  known  to  them  that  it  was  not.  Every  man  is  equally 
bound  to  know  the  law;  therefore  the  defendants  must  have 
known  that  a  person,  who  has  committed  an  act  of  bankruptcy, 
is  not  a  free  agent,  and  has  no  longer  the  disposition  of  his 
property.  They  knew  that  they  were  not  bound  to  answer  the 
bankrupt's  drafts;  they  must  have  known  that  they  were 
doing  an  illegal  act,  and  were  assisting  in  committing  a  fraud  on 
the  rest  of  the  bankrupt's  creditors ;  the  spirit  of  the  bankrupt 
laws  being  an  equal  distribution  of  the  effects  of  the  bankrupt. 
So  that  these  defendants,  who  have  taken  upon  themselves  to 
pay  particular  creditors  the  whole  of  their  demand  out  of  that 
fund  which  ought  to  have  been  equally  distributed  to  all,  are  not 
entitled  to  any  favour. 


1787. 

Vkknok  V, 
Hakkbt. 


The  judgments  of  Buller,  J.  and  Gross,  J.  are  substantially    [  120—123  ] 
to  the  same  effect. 


ROE    ON    THE    Demise    of    HUNTER   v.  GALLIERS 
AND  Others,  Assignees  of  GREEN,  a  Bankrupt. 

(2  T.  B.  13^-141.) 

A  proYiso  in  a  lease  for  21  years  that  the  landlord  ahaU  re-enter  on 
the  tenant's  committing  any  act  of  bankruptcy^  whereon  a  cammiasLon 
shall  issue,  is  good. 

In  this  ejectment  a  special  verdict  was  found  before  (jk)iild,  J. 
at  the  last  assizes  at  Hertford,  which  stated  that  John  Honter 
being  seised  in  fee  of  the  premises  in  question,  demised  the  same 


1787. 
JVb«.20. 
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Galubbs. 


1787.  by  two  several  leases  dated  24th  December,  1778,  to  Green,  who 
BoiTv.  for  some  time  before  had  been  and  afterwards  continued  to  be  a 
dealer  in  horses,  for  twenty-one  years  from  Michaelmas,  1778, 
at  rack  rents  for  both  farms  of  1502.  a  year,  without  any  fine  or 
other  consideration  than  the  yearly  rents;  in  each  of  which 
leases  is  contained  the  following  proviso:  ''that  if  the  said  yearly 
rents  thereby  reserved,  or  either  of  them,  or  any  part  thereof, 
shall  be  behind  or  unpaid  for  twenty  days  next  after  the  re- 
spective days  of  payment,  being  lawfully  demanded ;  or  if  the 
said  J.  Green,  his  executors,  or  administrators,  shall  assign  over 
the  indenture  of  lease,  or  assign  or  let  the  premises  thereby 
demised,  or  any  part  thereof,  to  any  person  whatsoever  for  any 
time  or  times  whatsoever,  without  the  licence  or  consent  of  the 
said  J.  Hunter,  his  heirs,  and  assigns,  first  had  or  obtained  in 
writing  under  his  or  their  hands  for  that  purpose ;  or  if  the  said 
J.  Green,  his  executors,  or  administrators,  shall  commit  any  act 
of  bankruptcy  within  the  intent  and  meaning  of  any  statutes 
made  or  to  be  made  in  relation  to  bankrupts,  whereon  a  com- 
mission shall  issue,  and  he  or  they  shall  be  found  or  declared  to 
be  a  bankrupt  or  bankrupts ;  or  if  he  or  they  shall  make  any 
composition  with  his  or  their  creditors  for  the  payment  of  his  or 
their  debts,  though  a  conmiission  of  bankrupt  doth  not  issue,  or 
if  he  or  they  shall  make  any  assignment  of  his  or  their  effects  in 
trust  for  the  benefit  of  his  or  their  creditors ;  that  then  and  from 
thenceforth  in  any  of  these  cases  it  shall  and  may  be  lawful  to 
and  for  the  said  J.  Hunter,  his  heirs,  and  assigns,  into  the  said 
demised  premises  to  re-enter,  and  the  same  again  to  have, 
re-possess,  and  enjoy,  as  in  his  or  their  former  estate,  any  thing 
therein  contained  to  the  contrary  notwithstanding."  It  is  then 
found  that  counterparts  of  the  said  leases  were  executed.  That 
the  two  farms  after  such  demise  and  before  the  bankruptcy  of 
Green  were  improved  by  the  bankrupt  802.  per  ann.  It  then 
stated  the  act  of  bankruptcy ;  that  a  commission  issued  thereon  on 
8rd  February,  1787 ;  that  Green  was  duly  found  and  declared  a 
bankrupt ;  and  that  the  defendants  afterwards  entered  into  the 
premises,  and  were  possessed  as  assignees  under  the  commission 
and  the  usual  assignment;  upon  whom  the  said  John  Hunter 
afterwards  entered. 
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Rous^  for  the  plaintiff,  first  laid  out  of  the  question  one  fact        1787. 
stated  in  the  special  verdict,  relative  to  the  improvement  of  the       bob~v. 
estate,  which  he  observed  was  immaterial  to  the  decision  of  this     g^m«i»»8. 
ease  (and  to  which  the  Court  assented).    This  question  arises  out 
of  the  case  of  Doe  dem.  Lord  Stanhope  v.  Skegge*  in  which  the 
Court  were  equally  divided  on  the  legality  of  a  clause  in  a  lease 
which  restrained  the  assignment  by  the  executors.    Although 
the  validity  of  such  a  covenant  as  the  present  has  never  been 
established  in  any  decision,  yet  it  appeared  on  inquiry  in  the 
case  of  Lord  Stanhope  v.  Skeggs  that  similar  covenants  had  been 
inserted  in  the  leases  granted  by  all  the  great  fomilies  for  fifty 
years  preceding.    This  affords  a  strong  presumption  that  they 
were  inserted  by  the  advice  of  the  most  eminent  men  in  the 
profession.    The  principle  cujus  eat  dare  ejus  est  disponere  is 
universally  recognized. 

Morgan^  for  the  defendant : 

This  condition  was  inserted  for  the  purpose  of  defeating  the 
just  rights  of  creditors,  and  is  equivalent  to  a  proviso  that  the 
lease  should  not  be  proved  under  a  commission  of  bankrupt ; 
and  therefore  it  cannot  be  enforced.  Besides,  the  assignment  in 
this  case  cannot  work  a  forfeiture.  He  referred  to  Ooring  v. 
Warner, -f  and  various  other  cases. 

ASHHUBST,  J. : 

The  only  question  is,  whether  a  proviso  in  a  lease,  that  if  the  [  is?  ] 
lessee  commit  an  act  of  bankruptcy,  or,  in  other  words,  do  any 
of  those  acts  upon  which  a  commission  of  bankrupt  may  be  sued 
out,  the  landlord  shall  have  a  right  to  re-enter,  be  legal  or  not  ? 
The  general  principle  is  clear,  that  the  landlord,  having  the  jub 
dispanendi,  may  annex  whatever  conditions  he  pleases  to  his 
grant,  provided  they  be  not  illegal  or  unreasonable.  Then  is  this 
proviso  contrary  to  any  express  law ;  or  so  unreasonable  as  that 
the  law  will  pronounce  it  to  be  void  ?  That  it  is  not  against  any 
positive  law  is  admitted ;  and  no  case  has  decided  it  to  be  illegal. 
In  the  case  of  Lord  Stanhope  v.  Skegga,  the  Court  were  divided 
in  opinion  upon  the  question  which  arose  there ;  therefore  that 
♦  T.  21  Gteo.  m.  B.  E.  t  2  Eq.  Cas.  Abr.  100. 
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1787.  is  no  authority  either  way :  but  considering  what  the  ground  of 
UoE^v.  that  difference  was,  it  is  some  authority  in  support  of  this 
GALLIBB8.  proviso .  for  the  doubt  arose  upon  considering  whether  a  clause 
of  restraint  could  operate  upon  executors  to  prevent  them  from 
assigning  land  which  was  expressly  leased  to  the  original  tenant 
and  his  executors,  eo  nomine,  when  that  was  the  only  means  by 
which  they  could  exercise  their  trust.  Now  that  doubt  does  not 
occur  in  this  case,  this  question  turning  on  a  different  point. 
This  proviso  then  not  being  against  any  express  authority  of  law, 
it  remains  to  be  considered  whether  it  be  void  or  unlawful  as 
against  reason  or  public  policy ;  now  it  does  not  appear  to  me  to 
be  against  either.  First,  it  is  reasonable  that  a  landlord  should 
exercise  his  judgment  with  respect  to  the  person  to  whom  he 
trusts  the  management  of  his  estate ;  a  covenant  therefore  not 
to  assign  is  legal ;  covenants  to  that  effect  are  frequently  in- 
serted in  leases ;  ejectments  are  every  day  brought  on  a  breach 
of  such  covenants.  The  landlord  may  very  well  provide  that 
the  tenant  shall  not  make  him  liable  to  any  risk  by  a  voluntary 
assignment,  or  by  any  act  which  obliges  him  to  relinquish  the 
possession.  If  it  be  reasonable  for  him  to  restrain  the  tenant 
from  assigning,  it  is  equally  reasonable  for  him  to  guard  against 
such  an  event  as  the  present,  because  the  consequence  of  the 
bankruptcy  is  an  assignment  of  the  property  into  other  hands. 
Perhaps  it  may  be  more  necessary  for  the  landlord  to  guard 
against  this  latter  event,  as  there  is  greater  danger,  to  be  appre- 
hended by  him  in  this  than  in  the  former  case.  Persons  who 
are  put  into  possession  under  a  commission  are  still  less  likely  to 
take  proper  care  of  the  land  than  a  private  assignee  of  the  first 
tenant.  Neither  is  there  any  reason  of  public  policy  to  be  urged 
against  allowing  such  a  proviso.  It  conduces  to  the  security  of 
landlords,  which  can  never  be  urged  as  a  ground  of  objection  on 
that  head.  On  the  whole  therefore  I  am  of  opinion  that  this  is 
a  valid  proviso;  and,  the  lease  having  been  forfeited  by  the 
tenant's  becoming  a  bankrupt,  the  lessor  of  the  plaintiff  is 
entitled  to  recover. 

[  188—140  ]       BuLLBB,  J.  and  Qeosb,  J.  concurred,  and  the  Coubt  gave 

Jitdgment  for  the  plaintiff. 
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WOODGATE    V.    KNATCHBULL.  i787. 

Nov.  22. 
(2  T.  B.  148—169.)  -1_ 

If  it  appear  by  the  Bheiiff 's  return  to  a  writ  of  execution  that  greater 
fees  have  been  taken  for  the  levy  than  are  allowed  by  29  Eliz.  c.  4,  the 
sheriff  is  liable  to  an  action  on  the  statute  at  the  suit  of  the  party 
grieved.  Under  that  statute  the  sheriff  cannot  take  any  other  charge 
except  for  the  poundage.* 

Tms  was  an  action  grounded  on  the  29th  Eliz.  c.  4,  against  a 
sheriff  for  taking  fees  contrary  to  the  statute. 

The  plaintiff  had  a  verdict ;  and  a  rule  having  been  obtained 
to  shew  cause  why  the  verdict  should  not  be  set  aside,  the 
following  judgments  were  pronounced  after  argument  upon  the 
rule: 

ASHHUBST,  J. : 

There  is  one  general  principle,  which  appears  to  be  clear,  that  [  1S4  ] 
the  sheriff  is  personally  liable  for  every  act  of  his  bailiff.  This 
is  laid  down  in  Latch,  t  where  it  is  said  that  the  sheriff  shall  be 
answerable  in  daipages  for  the  act  of  his  officers,  though  he  be 
not  liable  to  be  indicted  for  their  misconduct.  It  is  also  said  in 
Dougl.l  that ''  for  all  civil  purposes  the  act  of  the  bailiff  is  the 
act  of  the  sheriff."  This  holds  indeed  in  most  instances  with 
regard  to  servants  in  general ;  a  master  is  liable  for  every  act  of 
his  servant  done  by  him  in  the  course  of  his  employment.  And 
there  seems  to  be  greater  reason  why  that  should  hold  in  the 
case  of  a  sheriff,  than  in  the  case  of  servants  in  general,  as  the 
former  is  supposed  to  take  ample  security  for  the  good  behaviour 
of  his  officers,  which  is  not  done  in  other  instances.  The  next 
thing  to  be  considered  is,  whether  the  taking  of  any  thing  for 
executing  process  be  or  be  not  done  by  the  sheriff  in  the  course 
of  his  office :  now  this  cannot  be  controverted  ;  we  have  only  to 
read  the  return  of  the  sheriff,  which  shews  not  only  that  he 
adopted  the  act  of  the  bailiff  as  his  own,  but  also  that  the 
process  was  executed  under  his  immediate  order ;  for  he  says, 

*  The  Act  of  Elizabeth  is  formally      sions  are  substantially  re-enacted, 
repealed  by  the  Sheriffs  Act,  1887         t  Latch,  187. 
(60  &  51  Vict.  c.  65),  but  its  provi-         t  Dougl.  42. 

B.B, — ^VOL.  I.  a  o 


V.  Knatch 

BULL. 
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1787.  "  I  have  caused  to  be  levied,  &o.  part  whereof  I  have  retained, 
WooDOATK  &<5/*  Then  the  defendant's  counsel  attempted  to  make  this  a 
criminal  charge  on  the  defendant :  but  in  my  apprehension  this 
is  not  80,  nor  even  to  be  considered  as  a  penal  action ;  for  it  has 
been  held  in  many  instances,  that  where  a  statute  gives  accu- 
mulative damages  to  the  party  grieved,  it  is  not  a  penal  action ; 
for  in  penal  actions  no  costs  are  allowed,  but  if  the  action  be 
brought  by  the  party  grieved,  he  is  entitled  to  costs.  This  was 
then  argued  to  be  a  criminal  charge  against  the  sheriff,  because 
the  subject  itself  is  of  such  a  nature  as  would  warrant  an  indict- 
ment :  but  that  argument  is  inconclusive,  because  actions  are 
brought  every  day  against  sheriffs  for  acts  done  by  their  bailiffs, 
which  would  warrant  a  criminal  prosecution;  for  instance 
trespass  and  false  imprisonment,  which  may  be  the  subject  of  an 
indictment  for  an  assault  against  the  bailiff.  It  is  not  necessary 
for  us  to  determine  in  this  case,  whether  an  action  would  or 
would  not  lie  against  the  sheriff  to  recover  the  penalty  given  to 
the  common  informer :  but  where  it  is  necessary  to  decide  it, 
I  should  think  it  would  be  difficult  for  the  sheriff  to  protect 
himself  against  such  an  action;  for  by  the  return  he  recog- 
nizes the  act  of  the  bailiff  as  his  own.  And  I  believe  there 
are  instances  which  go  the  whole  length  of  this  position ;  as 
where  actions  have  been  brought  against  lottery-office-keepers 
for  acts  done  by  their  servants.  Now  if  such  an  action  will  lie 
against  a  lottery-office-keeper  for  acts  done  by  his  servant,  an 
action  may  as  well  be  maintained  by  a  common  informer  to 
recover  the  penalty  given  by  this  statute :  there  does  not  appear 
to  be  much  difference  between  the  two  cases ;  but  I  do  not  give 
any  decisive  opinion  upon  this  point.  As  to  the  principal 
question,  there  is  no  doubt  but  that  this  action  is  properly 
brought  against  the  sheriff;  and  there  is  no  hardship  in  it 
against  him,  because  he  may  resort  to  the  bailiff's  securities, 
which  is  more  convenient  to  the  public  than  that  the  party 
grieved  should  be  obliged  to  sue  the  bailiff  on  his  own  personal 
security. 

BULLER,  J. : 

[  156  ]  This  being  a  motion  for  a  new  trial,  the  general  question  is, 


V.  Ekatch- 

BULL. 
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whether  the  verdict  be  supported  by  the  evidence  ?  And  speak-  1787. 
ing  of  this  case  in  particular,  I  think  that  the  return  made  by  woodoate 
the  sheriff  is  decisive  against  him  ;  for  by  that  he  has  adopted 
the  act  of  the  bailiff  as  his  own,  and  has  insisted  on  the  right  to 
retain  that  sum  which  has  been  deducted  by  the  bailiff  in  execut- 
ing the  writ.  The  articles  are  only  due  as  fees  to  the  sheriff ; 
they  are  claimed  by  him  as  such ;  and  on  that  account  it  has 
been  held  that,  if  an  action  be  brought  on  this  Act  of  Parlia- 
ment for  fees,  it  must  be  brought  by  the  sheriff,  and  not  by  the 
bailiff.  The  sheriff  is  the  only  officer  known  to  this  Court ;  he 
may  employ  whom  he  pleases ;  but  he  is  answerable  civiliter  for 
the  acts  of  all  those  employed  by  him.  And  this  has  been 
carried  so  far,  that  a  return  made  by  a  sheriff  that  the  person 
arrested  was  rescued  out  of  the  custody  of  the  bailiff  has  been 
held  to  be  bad ;  the  return  must  be,  that  the  person  was  rescued 
out  of  his  custody.  So  that  the  Court  look  to  the  sheriff  as  the 
person  who  is  immediately  answerable :  and  here  he  has  returned 
that  he  has  levied  so  much,  which  is  sufficient  to  charge  him. 
On  the  general  question,  I  have  no  sort  of  doubt  but  that  the 
sheriff  must  be  answerable.  This  depends  on  the  true  meaning 
of  an  expression  in  the  books,  that  the  sheriff  is  answerable 
civiliter,  but  not  cmninaliter,  for  the  acts  of  his  bailiffs.  So  long 
ago  as  the  case  in  Latch  the  line  was  drawn  with  so  much  pre- 
cision that  it  does  not  admit  of  any  doubt.  There  it  is  explained 
to  mean,  that  the  sheriff  shall  not  be  imprisoned  or  indicted  for 
the  acts  of  his  bailiff,  but  that  an  action  lies  against  him  by  the 
party  grieved  for  damages,  and  he  shall  be  fined.  So  that  he  is 
not  liable  to  any  corporal  punishment ;  but  where  it  rests  in 
damages,  he  shall  make  the  party  a  pecuniary  satisfaction. 
This  doctrine  was  recognised  in  the  Common  Pleas  in  the  case  of 
Saunderson  v.  Baker,  where  Gould,  J.  said,*  "  As  to  the  sheriff's 
liability  to  answer  civiliter  and  not  criminaUter  for  the  acts  of  his 
6fficers,  the  books  mean  that  the  sheriff  is  not  liable  to  an  indict- 
ment." Therefore  the  distinction  is  so  clear  that  it  cannot  be 
shaken.  It  is  said  that  there  is  a  hardship  on  the  sheriff  on 
account  of  the  difficulty  of  his  making  a  return ;  and  it  is  first 
said  that,  if  he  had  returned  that  he  had  levied  186Z.  that  would 

♦  3  Wik.  316. 

QQ  2 


BULL. 
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1787.  have  been  wrong ;  I  think  bo  too.  Then  the  defendant's  counsel 
WooDOATB  admitted  that  if  the  sheriff  had  returned  that  he  had  only  levied 
*•  f^^J^'  116i.  that  return  would  have  been  false.  This  shews  that  he  is 
obliged  to  state  the  fact,  and  adopt  the  act  of  his  officers ;  conse- 
quently that  he  must  be  answerable.  Those  cases  put  at  the 
bar,  where  it  might  be  reasonable  that  the  sheriff  should  take 
more  than  is  allowed  by  the  statute,  go  rather  to  the  passions 
than  to  the  judgment  of  the  Court :  because  they  are  instances 
where  the  sheriff  gives  time  as  an  indulgence  to  the  party :  in 
answer  to  that,  I  can  only  say  that  it  is  not  the  duty  of  the 
sheriff  or  his  officers  to  grant  indulgences.  When  I  first  came 
into  this  Court  numberless  motions  were  made  on  account  of  the 
inconvenience  arising  to  the  parties  from  this  sort  of  indulgence. 
We  saw  that  there  was  a  collusion  between  the  sheriffs  and 
defendants ;  on  which  the  Court  took  this  line,  wherever  they 
found  a  sheriff  taking  part  with  the  defendant,  they  fixed  him 
with  the  whole  debt  and  the  costs  upon  attachment.  That  put 
a  stop  to  an  evil  which  was  increasing  in  this  Court  to  an  enor- 
mous degree.  The  sheriff  should  not  consider  whether  delay 
will  be  advantageous  to  the  party  or  not ;  he  ought  not  to  exercise 
his  judgment  upon  it ;  it  is  his  duty  to  obey  the  orders  of  the 
Court,  to  seize  and  sell  the  goods  immediately :  therefore  I  think 
that  the  sheriff  cannot  be  allowed  the  expense  of  an  auctioneer, 
or  even  the  levy  fee  of  a  guinea ;  but  the  sheriff  and  the  Court 
are  bound  by  the  Act  of  Parliament.  If  the  plaintiff  choose  to 
have  an  auction,  he  must  defray  the  expenses  out  of  his  own 
debt  to  be  levied ;  for  there  is  no  colour  to  charge  the  defendant 
with  it.  The  sheriff  can  only  levy  on  the  defendant  that  sum 
which  is  given  by  the  judgment  of  the  Court :  and  if  the  defen- 
dant wish  to  have  an  auction,  he  must  pay  for  it  out  of  his 
pocket;  but  it  should  make  no  part  of  the  sheriff's  account. 
Suppose  the  defendant's  effects  were  but  just  sufficient  to  pay 
the  debt,  shall  the  defendant  be  permitted  to  employ  an  auc- 
tioneer, or  shall  the  sheriff  allow  it  ?  That  would  go  in  diminu- 
tion of  the  fund  out  of  which  the  plaintiff's  debt  is  to  be  paid. 
Then  the  only  remaining  question  is,  whether  in  this  case  it  appears 
that  the  plaintiff  is  the  party  grieved  ?  The  first  execution  was 
what  struck  me  as  a  ground  for  this  doubt.    The  judgment  there 
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was  for  2001.    Therefore  the  sheriff  was  at  liberty,  by  the  judg-        1787. 
ment  of  this  Court,  to  raise  2001.  but  no  more ;  and  the  expenses    woodgate 
of  levying  must  have  been  paid  out  of  the  debt.    For  in  actions    *•  ??^5^^' 
on  simple  contracts  and  judgments  for  a  debt  certain,  the  ex- 
penses of  levying  must  be  paid  by  the  plaintiff,  and  not  by  the 
defendant ;  so  that  if  the  sheriff  overcharge,  the  plaintiff  is  the 
sufferer.    But  if  the  judgment  be  for  a  penalty,  the  plaintiff  has 
a  right  to  receive  the  whole  of  his  debt,  independent  of  the 
expenses  of  the  execution ;  and  in  those  cases  the  defendant  is 
the  party  injured  by  the  sheriff's  taking  more  than  he  ought. 
Now  in  this  case  the  plaintiff  has  been  illegally  compelled  to  pay 
more  than  the  sheriff  had  a  right  to  take ;   and  therefore  he  is 
the  party  grieved. 

Grose,  J.  concurred:  and  the  rule  was  accordingly  discharged.       [  ^^7  ] 

Erskine  then  moved  that  treble  damages  of  the  sum  re- 
covered might  be  awarded ;  which  was  ordered  accordingly. 


MADDON   ON   THE  Demises  or   JOHN   BAKEE,   &c.       i787. 
V.   GEOKGE  WHITE  and  Others.  ^!!:f^- 

(2  T.  B.  169—161.) 

Where  an  infant  becomes  entitled  to  the  reversion  of  an  estate  leased 
from  year  to  year,  he  cannot  eject  the  tenant  without  giving  the  same 
notice  as  the  original  lessor  must  have  given.  If  an  agreement,  made 
by  an  infant,  be  for  his  benefit  at  the  time,  it  shall  bind  him. 

Ejectment  for  certain  premises  at  Hartlebury  and  Elmbridge, 
Worcestershire,  tried  before  Thomson,  B.,  at  the  last  Worcester- 
shire Assizes.  The  plaintiff  relied  on  the  title  of  Thomas  Abley 
only,  who  had  married  Ann  Best,  the  daughter  and  heir  at  law 
of  John  Best,  who  died  seised  of  a  house  and  land,  the  premises 
in  question,  several  years  ago,  leaving  an  only  child  Ann,  now 
the  wife  of  Thomas  Abley  the  lessor  of  the  plaintiff,  and  a  widow, 
who  is  since  married  to  the  defendant  Edward  Taylor.    Greorge 
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1787.        White,  father  of  the  defendant  George  White,  entered  upon  the 

Maddon  v.    house  and  land  about  16  or  17  years  ago  as  tenant  to  John  Best, 

^"^^'      and  died  about  half  a  year  ago,  having  before  his  death  claimed 

by  the  plaintiff  upon  the  title  of  an  infant,  against  the  defendant, 

who  was  tenant  under  an  agreement  to  which  the  infant  was  a 

party.    The  jury  had  found  a  verdict  for  the  plaintiff. 

Plumer  had  obtained  a  rule  to  show  cause  why  a  new  trial 
should  not  be  granted  on  these  (amongst  other)  grounds.  Ist, 
Because  it  appeared  that  the  agreement  for  a  lease  to  the  defen- 
dant, entered  into  by  the  infant  lessor,  was  rendering  rent,  and 
therefore  it  was  not  void  ab  itiitio,  2ndly,  If  it  were  only  void- 
able, it  was  not  avoided  by  any  act  of  the  infant  before  the 
bringing  of  the  ejectment ;  and  if  that  circumstance  alone  would 
in  general  be  sufficient  to  determine  a  voidable  lease,  yet  the 
infant  could  not  avoid  it  while  he  was  under  age,  it  being  for 
his  benefit. 

After  argument : — 

Per  Curiam  : 

[  161  ]  It  is  decisive  in  this  case,  that  six  months'  notice  has  not  been 

given.  For  even  supposing  the  agreement  made  by  the  infant  to 
have  been  avoided,  the  parties  must  stand  in  the  same  situation 
in  which  they  did  before  that  agreement  was  entered  into.  At 
that  time  the  defendants  held  as  tenants  from  year  to  year  under 
a  letting  by  the  father,  who  could  not  have  turned  them  out 
without  giving  them  regular  notice  :  then  they  were  not  less  en- 
titled to  the  same  notice  when  the  lands  came  to  the  daughter's 
husband,  because  he  was  an  infant.    And 

BuLLER,  J.  added : 
[  W  ]  Notwithstanding  the  doctrine  in  Co.  Lit.  (880  b),  which  is  also 

laid  down  in  *'  Brownlow,"  I  will  freely  own  that  I  am  of  opinion 
against  the  lessor  of  the  plaintiff  on  the  other  ground ;  for  all  the 
modern  cases  have  expressly  held  that  an  infant  cannot  avoid  a 
lease  which  is  for  his  own  benefit.  In  the  argument  of  the  case 
of  Zonch  and  Parsons  (8  Burr.  1806),  Mr.  Dunning,  who  was 
arguing  against  the  deed  of  the  infant,  says,  *'  As  to  the  infant's 
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lease,  the  benefit  of  the  infant  is  to  be  considered.    His  leases        1787. 
are  good  if  rent  is  reserved  for  them  :  this  exception  arises  from    ka^don  «. 
necessity ;  therefore  it  is  necessary  to  validate  his  leases  reserv-       White. 
ing  rent."    And  Lord  Mansfield,  in  the  case  of  Drury  and 
Drury*  laid  it  down  as  a  general  principle,  that  if  an  agreement 
be  for  the  benefit  of  an  infant  at  the  time,  it  shall  bind  him ;  Lord 
Habdwickb  afterwards  adopted  this  rule. 

Ride  absolute. 


FAIRTITLE,    on  the  several  Demises  op  MTTTON       iw. 
AND  Others   v.  GILBERT  and  Others.  —1-  ' 

(2  T.  R.  169—171.) 

The  truBtees  of  a  pubUc  Turnpike  Act,  whioh  empowers  them  to  erect 
toll-houses  and  mor^;age  the  tolls,  and  which  dedaree  that  there  shall 
be  no  priority  among  the  creditors,  have  no  power  to  mortgage  the 
toll-houses  or  gates.  If  in  fact  they  have  made  such  a  mortgage,  and 
an  ejectment  is  brought  against  them  by  the  mortgagee,  they  are  not 
estopped  by  their  deed  from  insisting  that  the  Act  gives  them  no  such 
power,  t 

Ejectment  by  a  mortgagee,  against  road-trustees,  brought  to 
recover  possession  of  the  toll-houses  and  toll-gates.  At  the  trial 
before  Perryn,  B.,  at  the  last  assizes  at  Stafford,  it  was  objected 
on  behalf  of  the  defendants,  that  the  Act  did  not  warrant  them  to 
mortgage  the  toll-gates,  but  only  the  tolls,  for  which  an  eject- 
ment would  not  lie ;  and  that  the  Act  expressly  directed  that  no 
preference  should  be  given  to  any  of  the  creditors  above  the  rest : 
and  the  judge  being  of  that  opinion,  nonsuited  the  plaintiff.  A 
motion  was  made  to  set  aside  this  nonsuit,  on  two  grounds ;  1st, 
That  some  of  the  defendants,  having  joined  in  executing  the  con- 
veyance, were  stopped  from  taking  that  objection.  2ndly,  That 
the  toll-gates  are  a  part  of  and  appurtenant  to  the  tolls,  and 
virtually  included  in  a  grant  of  the  latter. 


After  argument : 

♦  Dom.  Proc.  26th 

ro.  Pari.  Ca.  570. 

t  See/n  rt  Companies  Acts,  exparU 


♦  Dom.  Proc.  26th  May,  1762;  5      Watson  (1888),  21  Q,  B.  D.  301 ;  57 
Bro.  Pari.  Ca.  570.  L.  J.  Q.  B.  609. 
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1787.  ASHHXJBST,  J. 

[RTITLl 

[171] 


Faibtitlb  v.      It  is  clear  that  the  trustees  under  this  Act  of  Parliament  had 
no  power  to  mortgage  the  toll-houses  or  the  turnpike-gates.   The 


Act  expressly  gives  the  trustees  power  to  mortgage  the  tolls ;  but 
the  reason  why  it  does  not  give  them  a  farther  power  is  because 
no  creditor  is  to  have  a  preference.  Now  if  any  creditor  had  a 
power  to  enter  and  take  possession  of  the  toll-gates,  he  would 
gain  a  priority  which  the  Act  has  denied.  And  it  is  very  fit  that 
this  should  not  be  taken  out  of  the  hands  of  the  trustees ;  be- 
cause they  are  trustees  for  all  the  creditors,  and  were  considered 
by  the  Legislature  as  the  most  proper  persons  to  have  the  whole 
management  of  everything  to  be  done  in  pursuance  of  the  Act. 
It  was  foreseen  that  the  whole  sum  wanted  would  not  be  advanced 
by  any  one  person ;  and  therefore,  for  the  encouragement  and 
security  of  all  persons  who  were  willing  to  advance  money,  it  was 
necessary  that  the  collection  of  the  tolls  should  remain  with  the 
trustees.  As  then  the  trustees  had  no  power  to  mortgage  the 
toll-houses,  the  next  question  is.  Whether  they  are  estopped  to 
say  so  ?  In  general  the  party  granting  is  estopped  by  his  deed 
to  say  he  had  no  interest :  but  that  general  principle  does  not 
apply  to  this  case,  where  the  trustees  were  not  acting  for  their 
own  benefit,  but  for  the  benefit  of  the  public ;  and  it  would  be 
hard  that  other  creditors  who  are  not  parties  to  the  deed,  should 
lose  the  benefit  which  the  Act  has  given  them.  Besides  there  is 
a  still  farther  reason  why  the  trustees  should  not  be  estopped ; 
for  this  is  a  public  Act  of  Parliament,  and  the  Court  are  bound 
to  take  notice  that  the  trustees  under  this  Act  had  no  power  to 
mortgage  the  toll-houses.  This  deed  therefore  cannot  operate  in 
direct  opposition  to  an  Act  of  Parliament,  which  negatives  the 
estoppel. 

[  171  ]  BuLLBA,  J.,  and  Grose,  J.,  of  the  same  opinion. 

BuU  discharged. 
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K.    B.    HILARY   TERM. 


SMITH    V.    LASCELLES.  itss. 

(2  T.  E.  187—190.)  Jan^. 

A  merdhant  abToad,  haying  effects  in  the  hands  of  his  ooxiespondent 
here,  may  compel  him  to  procure  an  insurance  for  him.  If  a  merchant 
here  has  been  accustomed  to  procure  insurances  for  his  correspondent 
abroad  in  the  usual  course  of  trade,  the  latter  has  a  right  to  expect  an 
insurance  at  the  hands  of  the  former,  imless  some  previous  notice  be 
given  to  the  contrary.  If  a  merchant  abroad  send  bills  of  lading  to  his 
correspondent  here,  and  at  the  same  time  give  directions  to  procure  an 
insurance,  the  latter  cannot  accept  the  bills  of  lading  without  obeying 
the  orders  to  insure. 

If  a  merchant  abroad,  interested  in  goods  and  the  freight  of  a  cargo, 
mortgage  them  to  his  creditor  here  for  payment  of  money  at  a  certain 
day,  and  by  letter,  inclosing  the  bills  of  lading,  direct  him  to  insure,  the 
latter  will  be  liable  to  an  action  for  not  insuring,  notwithstanding  the 
mortgage  was  become  absolute  before  the  letter  was  received. 

Casb  for  neglecting  to  make  an  insurance  on  the  freight  of 
goods  shipped  on  board  the  Oeneral  MelviUe^  from  Dominica  to 
London.  Plea,  the  general  issue.  A  verdict  having  been  given 
for  the  plaintiff  at  the  Sittings  at  Guildhall  after  last  Term, 

Law  now  moved  to  set  it  aside,  and  stated  that  the  following 
circumstances  appeared  at  the  trial.  The  plaintiff,  being  indebted 
to  the  defendant  in  850Z.,  in  February,  1786,  mortgaged  to  him 
his  interest  in  the  goods  and  freight  by  way  of  security ;  in  which 
mortgage  was  contained  a  proviso,  that  the  deed  should  be  void 
in  case  of  payment  in  August,  1785.  In  July,  1785,  the  plaintiff, 
in  a  letter  inclosing  the  bills  of  lading,  desired  the  defendant  to 
procure  an  insurance  on  the  goods  and  freight,  which  letter 
could  not  have  been  received  before  the  mortgage  became  abso- 
lute. The  defendant  did  cause  insurance  to  be  made  on  the 
goods,  though  not  on  the  freight.  At  the  trial,  pooot  was  given 
of  a  letter  having  been  received  by  the  defendant  from  the  plain- 
tiff, but  it  did  not  appear  whether  it  was  the  letter  in  question. 
Three  grounds  were  now  made  for  a  new  trial.    Ist,  That  it  had 
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1788.  not  been  satisfactorily  proved  that  any  order  to  insure  had  been 
Smith  v,  received.  2ndly,  That,  supposing  the  letter  to  have  been  re- 
Lascblles.  ^giygj^  tii3  plaintiff  had  no  insurable  interest;  the  defendant 
having  insured  the  goods  on  his  own  account,  and  the  mortgage 
at  that  time  being  forfeited.  Srdly,  But  if  the  plaintiff  had  an 
insurable  interest,  the  defendant  was  not  bound  to  obey  the  plain- 
tiff's directions  to  insure.  So  far  from  the  defendant  having 
money  of  the  plaintiff's  in  his  hands,  the  latter  was  actually  in- 
debted to  him,  and  therefore  he  could  not  be  compelled  to  give 
him  a  larger  credit. 

AsHHtJBST,  J. : 

[  188  ]  The  plaintiff  had  only  mortgaged  his  interest  in  the  goods  and 

freight  to  the  defendant ;  and  therefore  although  the  defendant 
may  have  insured  the  legal  interest  on  his  own  account,  he  might 
also  have  insured  the  equitable  interest  remaining  in  the  plaintiff 
on  the  plaintiff's  account.  It  is  true  indeed  that  one  person  can- 
not compel  another  to  make  an  insurance  for  him  against  his 
consent :  but  if  the  directions  to  insure  be  given  to  him,  to  whom 
the  application  would  naturally  be  made  in  the  usual  course  of 
trade,  and  he  do  not  give  notice  of  his  dissent,  he  must  be 
answerable  for  his  neglect,  because  he  deprives  the  other  of  any 
opportunity  of  applying  elsewhere  to  procure  the  insurance. 

BULLER,  J. : 

[  188  ]  This  is  not  the  first  question  of  the  kind  that  has  come  before 

me  at  Guildhall.  In  a  case  which  arose  near  two  years  ago,  I 
stated  very  fully  to  the  jury  the  law  respecting  the  obligation 
under  which  a  merchant  residing  in  this  country  is,  to  insure  for 
his  correspondent  abroad,  which  I  repeated  in  a  great  measure  in 
this  case.  It  is  now  settled  as  clear  law,  that  there  are  three 
instances  in  which  such  an  order  to  insure  must  be  obeyed. 
First,  where  a  merchant  abroad  has  effects  in  the  hands  of  his 
correspondent  here,  he  has  a  right  to  expect  that  he  will  obey  an 
order  to  insure,  because  he  is  entitled  to  call  his  money  out  of 
the  other's  hands  when  and  in  what  manner  he  pleases.  The 
second  class  of  cases  is,  where  the  merchant  abroad  has  no  effects 
in  the  hands  of  his  correspondent,  yet,  if  the  course  of  dealing 
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between  them  be  such,  that  the  one  has  been  used  to  send  orders        1788. 

for  insurance,  and  the  other  to  comply  with  them,  the  former     smith  v. 

has  a  right  to  expect  that  his  orders  for  insurance  will  still  be    L^scw-i-^s. 

obeyed,  unless  the  latter  give  him  notice  to  discontinue  that 

course  of  dealing.    8rdly,  If  the  merchant  abroad  send  bills  of 

lading  to  his  correspondent  here,  he  may  engraft  on  them  an 

order  to  insure,  as  the  implied  condition  on  which  the  bills  of 

lading  shall  be  accepted,  which  the  other  must  obey  if  he  accept 

them,  for  it  is  one  entire  transaction.    It  is  true,  as  it  has  been 

observed,  that  unless  something  has  been  held  out  by  the  person 

here  to  induce  the  other  to  think  that  he  will  procure  insurance^ 

he  shall  not  be  compelled  to  insure.    But  if  the  commission  from 

the  merchant  abroad  consist  of  two  parts,  the  one  to  accept  the 

bill  of  lading,  the  other  to  cause  an  insurance  to  be  made,  the 

correspondent  here  cannot  accept  it  in  part,  and  reject  it  as  to 

the  rest.    If  such  be  the  law  on  this  subject,  the  fact  in  this 

case  is  clear ;  for,  with  regard  to  the  letter,  there  is  no  pretence 

for  saying  that  any  other  was  received  by  the  defendant  from  the 

plaintiff,  but  that  containing  the  order  of  insurance ;  and  the 

jury  have  so  found  it. 

Grose,  J.,  of  the  same  opinion.  [  iw  ] 

Rule  refuied. 


THE    KING    V.   SPAEEOW   and    UEQUHAET.  "88. 

Jan.  25 
(2  T.  E.  198-199.)  ^an^o. 

A  party  applying  for  an  information  must  waive  his  right  of  action ; 
but  if  the  Court,  on  hearing  the  whole  matter,  axe  of  opinion  that  it  is 
a  proper  subject  for  an  action,  they  may  giye  the  party  leave  to 
bring  it. 

A  BuiiE  having  been  obtained  in  the  last  Term,  calling  on  the 
defendants  to  shew  cause  why  an  information  should  not  be 
granted  against  them  for  misbehaviour  in  their  ofices  as  justices 
of  the  peace ; 

Mingay,  who  was  now  to  have  shewn  cause  on  behalf  of  the 
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1788.        defendants,  called  on   the  prosecutor's  counsel   to  make  his 

The'kiko  v.  election,  before  the  matter  was  gone  into,  whether  he  would  pro* 

Spajibow.    gQ^^t^  tjjjg  application,  or  resort  to  his  action;    which  was 

refused  by  Erskine,  the  prosecutor's  counsel,  who  insisted  on 

taking  the  opinion  of  the  Court  on  granting  the  information, 

before  he  would  relinquish  his  right  of  action. 

[  198  ]  BuLLEB,  J.  was  of  Opinion  that  it  was  incumbent  on  the  pro- 

secutor to  decide  in  the  first  instance ;  and  said  he  recollected  a 
case  in  which  this  point  had  been  determined. 

The  Court  took  time  to  consider  of  this  matter ;  and,  on  the 
next  day, 

AsHHURST,  J.  said : 
[  198  ]  They  had  considered  the  point  very  fully,  and  thought  it 

proper  to  establish  it  as  a  general  rule  for  the  future,  that  when 
a  person  applies  for  an  information,  he  is  understood  to  waive 
his  right  to  bring  an  action,  unless  the  Court  should,  on  hearing 
the  whole  matter,  be  of  opinion  that  it  is  a  proper  subject  to  be 
tried  in  a  civil  action,  and  should  specifically  give  him  leave  to 
do  so.  It  frequently  happens  that  informations  are  moved  for 
merely  to  sift  out  the  opinion  of  the  Court,  even  when  the  party 
thinks  there  is  little  probability  of  succeeding :  it  is  unreasonable 
to  engage  the  time  and  attention  of  the  Court  in  such  a  manner, 
and  such  applications  are  unnecessary  if  the  party  resort  to  his 
private  remedy,  and  if  an  information  be  granted,  it  is  of  course 
to  stay  the  proceedings  in  an  action  for  the  same  cause. 

In  this  case  the  rule  for  an  information  was  abandoned  on  the 
prosecutor's  electing  to  bring  his  action. 
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THE   KING   V.    WATSON    and    Others.  \m, 

(2  T.  B.  199—207.)  •'!lf  * 

This  Court  will  not  grant  a  criminal  information  against  the  members 
of  a  corporation  for  a  misapplication  of  the  corporation  money.  An 
order  made  by  a  corporation,  and  entered  in  their  books,  stating  that 
A.  B.  (against  whom  a  jury  had  found  a  verdiot  with  large  damages  in 
an  action  for  a  malicious  prosecution  for  perjury,  which  verdict  had 
been  confirmed  in  0.  B.),  was  actuated  by  motives  of  public  justice, 
&c.,  in  preferring  the  indictment,  is  such  a  libel  reflecting  on  the 
administration  of  justice,  for  which  the  Court  will  grant  an  information 
against  the  members  making  that  order. 

On  a  rule  to  shew  cause  why  an  information  should  not  be 
granted  against  the  defendants,  the  following  facts  appeared: 
Reynolds,  one  of  the  defendants,  who  was  in  partnership  with 
the  defendant  Watson,  was  in  the  year  1785  Mayor  of  Yarmouth, 
and,  as  such.  President  of  the  C!ourt  of  Admiralty  there,  of  which 
Watson  was  registrar.  Hurry,  the  prosecutor  of  the  present  in- 
formation! summoned  Watson  to  the  Court  of  Bequests  in 
Yarmouth  to  recover  back  11«.  which  he  conceived  Watson  had 
overcharged  him  in  an  account  relative  to  the  salvage  of  some 
goods  belonging  to  a  captain,  for  whom  Hurry  was  agent ;  at 
which  Court  he  swore  that  Watson  was  indebted  to  him  in  that 
sum,  and  afterwards  explained  that  it  was  as  agent  for  the 
captain.  After  swearing  this.  Hurry  was  informed  by  Beynolds 
that  the  Court  had  no  jurisdiction  over  the  subject-matter :  not- 
withstanding which.  Hurry  was  afterwards  indicted  by  Watson 
for  the  perjury,  in  swearing  that  he  was  indebted  to  him,  and  at 
the  trial  was  acquitted  on  the  merits.  Immediately  after  this 
acquittal  Watson  inserted  a  paragraph  in  the  provincial  papers 
in  that  part  of  the  country,  asserting  that  Hurry  had  been 
acquitted  merely  on  account  of  a  flaw  in  the  indictment,  and  that 
another  indictment  would  be  preferred  against  him.  Hurry  then 
brought  an  action  against  Watson  for  a  malicious  prosecution,  in 
which  he  recovered  8,000{.  damages ;  and  on  a  motion  in  the 
Common  Pleas  to  set  aside  the  verdict  for  excessive  damages, 
accompanied  with  an  affidavit  that  the  payment  of  that  sum 
would  be  attended  with  the  ruin  of  Watson,  the  Court  recom- 


462  K.  B.  HIL.  TERM— 2  T.  R,  199—207. 


1788.        mended  a  compromise,  and  on  Hurry's  agreeing  to  accept  l,60OL 
The  Kiko  r.  they  discharged   the  rule.     Under  these  circumstances,  at  a 

ATBON.  meeting  of  the  Corporation  of  Yarmouth  in  September,  the 
defendants  (twenty  in  number),  being  a  majority  of  the  corpora- 
tion then  present,  voted  and  entered  the  following  order  in  their 
books :  "  That  divers  suits  and  prosecutions  had  followed  the 
said  Mr.  Watson's  having  been  summoned  by  Mr.  Hurry  to  the 
C!ourt  of  Bequests,  which  had  occasioned  a  large  expense  to  Mr. 
Watson ;  that  the  assembly  were  sensible  that  Mr.  Watson  was 
actuated  by  motives  of  public  justice,  of  preserving  the  rights  of 
the  corporation  to  their  admiralty  jurisdiction,  and  of  supporting 
the  honour  and  credit  of  the  chief  magistrate ;  and  therefore  they 
vote  him  the  sum  of  2,800Z."  The  prosecutor  applied  for  a  copy 
of  the  entry  in  the  corporation  book,  which  was  denied  him ;  but 
he  was  permitted  to  read  it. 

Erskine  obtained  this  rule  in  the  last  term  on  three  grounds. 
First,  that  the  payment  of  the  2,S00{.  by  the  defendants,  as 
members  of  the  corporation,  to  Watson,  was  a  gross  abuse  of 
their  trust.  2ndly,  That  it  was  a  high  contempt  of  the  admini- 
stration of  public  justice  in  the  terms  of  the  order.  Srdly,  That 
the  manner  in  which  this  proceeding  was  carried  on  was  a  libel 
on  Hurry. 

[  200  ]  The  CouBT  now  desired  the  counsel  not  to  go  on  the  first  point, 

which  might  be  the  subject  of  an  application  to  the  Ciourt  of 
Chancery,  but  could  not  be  the  ground  of  a  criminal  information 
in  this  Court. 

Bearcrqft^  Partridge^  and  Graham,  against  the  rule : 

The  order  in  question  cannot  be  considered  as  being  intended 
by  the  defendants  to  reflect  on  the  administration  of  public 
justice,  and,  if  the  Court  should  give  leave  to  file  an  information, 
it  will  be  impossible  that  the  prosecutor  can  succeed  at  the  trial. 
For  in  the  first  place  they  have  no  means  of  procuring  the 
original  order,  on  which  to  frame  an  information,  the  tenor  of 
which  must  be  stated,  because  the  corporation  are  not  bound  to 
criminate  themselves  by  the  production  of  it. 
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BULLBR,  J.  :  1788, 

LB  Kn 
Watbc 

[201] 


It  has  been  solemnly  determined,  that  in  a  criminal  prosecu-  Tm  Kino  t, 

fT  ATBON. 


tion  you  may  give  notice  to  the  defendant  to  produce  a  paper  in 
his  possession ;  and,  in  case  he  neglects  to  produce  it,  you  may 
give  other  evidence  of  it. 

The  defendants  do  not  dispute  the  propriety  of  the  verdict, 
they  only  state  that  they  do  not  believe  that  Watson  had  any 
improper  views  in  what  he  did ;  the  Court  and  the  jury  may  have 
determined  right  upon  the  evidence  before  them,  and  yet  the 
justice  of  the  case  may  be  the  other  way,  although  the  defendants 
cannot  prove  it  by  legal  evidence. 

ASHHURST,  J. : 

If  the  only  charge  alleged  against  the  defendants  were  the  mis-  [  204  ] 
spending  the  corporation  money,  I  should  have  been  of  opinion 
that  the  information  ought  not  to  be  granted,  because  this  is  not 
the  Court  in  which  redress  could  be  given  in  such  a  case,  but 
application  should  be  made  to  the  Court  of  Chancery.  There- 
fore the  only  question  is.  Whether  this  order,  which  contains  on 
the  face  of  it  the  reason  and  motives  for  granting  the  2,8002.  does 
or  does  not  import  to  be  a  libel  on  the  administration  of  justice 
in  this  country :  I  am  of  opinion  that  it  does ;  and  as  to  the 
manner  in  which  the  information  is  to  be  drawn,  it  is  not  for  us 
to  dictate.  With  regard  to  the  action  itself,  which  was  tried 
before  me  at  Thetford,  I  cannot  help  saying  that  I  have  never 
seen  a  stronger  or  a  grosser  case  of  malice  in  the  plaintiff.  It 
was  extraordinary  that  the  prosecutor  of  the  indictment  for 
perjury  against  Hurry  should  have  taken  only  part  of  the  oath 
as  the  foundation  of  the  charge,  and  should  have  omitted  the 
remainder,  which  was  the  explanation  of  what  was  before  sworn : 
but  it  does  not  rest  there ;  for  it  is  stated  in  the  affidavits  that 
the  instant  the  trial  was  over,  the  defendant  Watson  drew  up  an 
advertisement  importing  that  Hurry  had  been  acquitted  on  ac- 
count of  a  defect  in  the  indictment,  and  that  .another  would  be 
preferred  against  him  at  the  next  assizes,  which  he  ordered  to  be 
inserted  in  three  or  four  provincial  papers.  It  has  been  said  . 
that  the  other  defendants,  who  concurred  in  making  the  order, 
might  innocently  have  thought  that  Watson  was  not  intentionally 
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1788.  guilty,  and  was  actuated  by  laudable  motiveB*:  but  in  answer  to 
Thb^Eino  v.  tbat,  as  the  greater  part  of  the  corporation  Were  present  at  the 
Watson.  ixisA,  and  as  these  advertisements  were  circulated  in  that  part  of 
the  country,  it  cannot  be  imagined  that  any  of  them  were 
ignorant  of  the  real  transaction.  But  even  if  they  were  so,  still 
this  order  is  improper,  for  in  it  they  assert  that  Watson  was 
actuated  by  motives  of  public  justice,  in  preserving  the  rights 
of  the  corporation  in  Yarmouth:  now  they  could  not  be  so 
ignorant  as  to  suppose  that  their  rights  to  the  Admiralty  juris- 
diction were  in  the  least  degree  affected  by  this  prosecution  for 
the  crime  of  perjury,  which  had  no  connection  with  it.  The 
assertion  that  he  was  actuated  by  motives  of  public  justice, 
carries  with  it  an  imputation  on  the  public  justice  of  the 
country;  for  if  those  were  his  only  motives,  then  the  verdict 
must  be  wrong.  But  the  propriety  of  that  verdict,  as  far  as 
it  respected  Watson's  conduct,  was  confirmed  in  the  Court  of 
Common  Pleas.  This  shews  that  his  conduct  was  founded  on 
malevolence;  for  if  he  had  been  actuated  by  those  motives 
only  which  are  stated  in  the  order,  it  could  not  have  been  the 
subject  of  an  action  for  a  malicious  prosecution.  On  the 
whole  therefore  I  am  of  opinion  that  sufficient  appears  to 
the  Court  to  induce  us  to  grant  an  information  against  all  the 
defendants. 

BULLEB,  J. : 

[  205  ]  Nothing  can  be  of  greater  importance  to  the  welfare  of  the 

public  than  to  put  a  stop  to  the  animadversions  and  censures 
which  are  so  frequently  made  on  Courts  of  justice  in  this  coimtry. 
They  can  be  of  no  service,  and  may  be  attended  with  the  most 
mischievous  consequences.  Cases  may  happen  in  which  the  judge 
and  the  jury  may  be  mistaken:  when  they  are,  the  law  has 
afforded  a  remedy ;  and  the  party  injured  is  entitled  to  pursue 
every  method  which  the  law  allows  to  correct  the  mistake.  But 
when  a  person  has  recourse  either  by  a  writing  like  the  present, 
by  publications  in  print,  or  by  any  other  means,  to  calumniate 
the  proceedings  of  a  Court  of  justice,  the  obvious  tendency  of  it 
is  to  weaken  the  administration  of  justice,  and  in  consequence  to 
sap  the  very  foundation  of  the  Constitution  itself.    In  the  present 
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case,  if  I  thought  that  no  information  could  be  framed  on  this  1788. 
order  to  make  the  charge  criminal,  or  that  the  information  could  The  Kino  v. 
not  be  supported  by  any  evidence,  these  grounds  would  induce 
me  to  say  in  my  discretion  that  the  information  ought  not  to  be 
granted :  but  I  have  no  doubt  upon  those  points.  Upon  occasions 
of  this  sort  I  have  never  adopted  any  other  rule  than  that  which 
has  been  frequently  repeated  by  Lord  Mansfield  to  juries, 
desiring  them  to  read  the  paper  stated  to  be  a  libel  as  men  of 
common  understanding,  and  say  whether  in  their  minds  it 
conveys  the  idea  imputed.  Then  consider  the  facts  in  this  case  : 
it  appears  that  there  was  not  the  least  colour  for  the  indictment 
for  perjury;  the  jury  were  of  opinion  that  there  was  express 
malice,  and  they  gave  a  verdict  with  large  damages;  on  an  appli- 
cation to  the  Court  of  Common  Pleas  they  concurred  in  opinion 
with  the  judge  and  jury  as  to  the  propriety  of  the  verdict.  With 
the  knowledge  of  all  these  circumstances  the  defendants  made 
the  order  in  question,  manifestly  alluding  to  the  indictment,  for 
they  say  "that  divers  suits  and  prosecutions  had  followed,"  &c. 
These  words  obviously  refer  to  the  indictment  for  perjury,  and 
the  action  for  the  malicious  prosecution.  They  then  proceed  to 
say  "  that  Watson  was  actuated  by  motives  of  public  justice," 
(fee.  But  the  judge  and  jury,  who  tried  the  cause,  confirmed  as 
to  their  opinion  by  the  Court  of  Common  Pleas,  have  said  that, 
instead  of  his  having  been  actuated  by  motives  of  public  justice, 
or  by  any  motives  which  should  influence  the  actions  of  an 
honest  man,  he  had  acted  from  malice.  These  opinions  are  not 
reconcileable ;  if  one  be  right,  the  other  must  be  wrong.  It  is 
therefore  a  direct  insinuation  that  the  Court  had  judged  wrong 
in  all  they  have  done  in  this  case,  and  it  is  therefore  clearly  a 
libel  on  the  administration  of  justice.  It  has  been  said  that  the 
other  defendants  acted  from  compassion  to  Watson ;  but  that 
cannot  be  collected  from  the  order,  which  is  not  capable  of  any 
other  construction  than  that  which  has  been  put  upon  it.  The 
defendants  have  indeed  said  that  they  never  meant  to  reflect  on 
the  public  justice  of  the  country :  but  that  alone  is  no  answer  to 
this  application.  Where  particular  allegations  are  made  in 
applying  for  an  information,  some  answer  must  be  given.  If  the 
thing  charged  be  capable  of  different  explanations,  it  is  fair  to 

R.R. — ^VOL.  T.  H    H 
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1788.        take  the  defendant's  explanation  in  their  afidavits  that  they  did 
The  King  v,  not  intend  anything  wrong :    but  if  it  be  only  capable  of  one 
interpretation,  we  are  not  to  be  guided  by  such  a  general  answer. 
I  am  of  opinion  that  the  information  should  go  against  all. 


Watson. 


Gbose,  J. : 

[  207  ]  The  only  question  is,  Whether  this  be  or  be  not  a  libel  on  the 

public  justice  of  the  kingdom,  and  whether  it  were  not  made 
with  a  view  to  libel  Hurry,  and  to  continue  that  vexation  of 
which  he  has  complained  to  the  laws  of  his  country.  It  appears 
to  me  that  such  an  intention  may  fairly  be  collected  from  the 
order ;  if  so,  there  is  no  case  which  calls  more  loudly  for  the 
interference  of  this  Court  by  way  of  information. 

Ride  abBohUe. 


1788,       THE  KTSQ  V.  The  Commissioners  of  the  LLANDILO 
^—^'  DiOTEiCT  OF  EoADs  IN   CAEMAKTHEN8HIEE. 

(2  T.  B.  232—234.) 

If  tnistees  under  a  road  act  turn  a  road  through  an  indosuie,  and 
make  the  fences  at  their  own  expense,  and  repair  them  for  seyeral  years, 
they  cannot  be  compelled  to  continue  such  repairs,  unless  there  be  a 
special  provision  in  the  act  to  that  effect. 

BuiiB  calling  on  the  defendants,  who  were  the  acting 
trustees  for  the  Llandilo  district  of  the  roads  appointed  mider  an 
act,  5  Geo.  HI.  for  widening  and  repairing  certain  roads  in 
Carmarthenshire,  continued  by  an  act  of  the  26th  of  Geo.  HI.  to 
shew  cause  why  a  mandamus  should  not  issue,  commanding  them 
to  cause  to  be  repaired  a  wall  on  each  side  of  the  road,  leading 
through  the  church-yard  of  Llandilofour,  in  the  said  county. 

In  the  year  1765,  an  ancient  road  leading  through  the  town  of 
Llandilofour,  which  went  along  the  outside  of  the  church-yard, 
was  by  an  order  of  the  trustees  carried  through  the  middle  of  the 
church-yard  ;  at  which  time  the  trustees  caused  a  wall  to  be  built 
at  their  sole  expense  on  each  side  of  the  road  so  diverted,  which 
they  have  ever  since  repaired  till  within  the  last  three  years.  By 
a  clause  in  the  seventh  folio  of  the  act  it  is  enacted,  "  that  the 
trustees  shall  apply  the  money  raised  by  the  tolls,  &c.  in  erecting 
gates  and  toll-houses,  and  repairing  and  widening  the  said  roads 
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within  their  respective  districts,  and  defraying  the  necessary        i788. 
costs,  charges,  and   expenses,  attending   the   same,  and  the  thk~Eiko  «. 
execution  of  the  said  act."  ''^„^i" 

Bionen  ox 

LLANDQiO 

After  argmnent :  Boads. 

Abhhubst,  J. : 

Ab  no  clause  is  inserted  in  the  act  which  throws  the  onus  of       [  284  ] 
repairs  on  the  trustees,  we  cannot  make  them  liable. 

BuLLEBy  J. : 

We  cannot  make  the  trustees  liable  by  implication,  if  the  act  has       [  2S4  ] 
not  expressly  declared  them  to  be  so.    What  is  meant  by  a  road  in 
the  act  is  the  surface  over  which  the  subjects  have  a  right  to  pass. 

Obosb,  J. : 

Suppose  trustees  under  an  act  of  parliament  make  a  road  through       [  234  ] 
private  property,  for  which  the  party  is  entitled  to  satisfaction, 
the  jury  in  assessing  the  damages  must  be  taken  to  give  him  as 
much  as  will,  besides  the  value  of  the  land,  indemnify  the  party 
for  the  expense  of  keeping  up  the  fences  between  the  road  and 

the  inclosure. 

Ride  discharged. 


ROBINSON    V.    HAKDCASTLE   and    Others.  ^^^ 

(2  T.  B.  241—265.)  i?fej.  i. 

Every  execution  of  a  power  must  haye  a  reference  to  the  original 
instrument  creating  that  power:  and  whoever  claims  under  the  execution 
must  make  title  under  the  power  itself.  So  that  where  a  power  was 
given  to  A.  on  his  marriage  with  B.  to  appoint  to  and  amongst  the 
children  of  the  marriage  in  such  proportions,  &c.  and  A.  by  will 
appointed  to  C.  for  life,  remainder  to  trustees  to  preserve  contingent 
remainders,  remainder  to  the  first  and  other  sons,  &c.  of  C,  and  in 
default  of  such  issue  to  D.  another  child  of  A.,  D.  took  nothing  under 
the  settlement.    Opinion  of  Bttllsb,  J.,  that  C.  took  an  estate  tail.* 

A  OASB  was  sent  by  the  Lord  Chancellor,  for  the  opinion  of 

this  Court,  in  substance  as  follows : 

By  settlement  on  the  marriage  of  James  Dunn,  the  plaintiff's 

.  *  The  law  has  been  subsequently  according  to  the  original  settlement 

settled  in  the  sense  that,  m  sooh  a  as  in  de&ult  of  appointment.    Bru^ 

<»8e,d.  would  take  a  life  estate  only;  denellY.  Eltoes,  1  East,  442;  7  Yes. 

after  which   the   estate   would   go  382;  Sugden,  Oh.  10,  s.  1,  §  27.— B.  0. 

HH  2 
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1788.  father,  with  Dorothy  Wright,  Bobert  Dunn,  plaintiffs  late  grand- 
UoBiNsoK  V.  father,  and  said  James  Dunn  conveyed  to  trustees,  among  other 
(!ASTLE.  estates,  an  estate  at  Great  Chilton,  to  hold,  after  the  marriage, 
and  after  a  limitation  to  the  use  of  James  Dunn  for  life,  and 
other  limitations  not  affecting  the  present  question,  to  the  use  of 
the  trustees,  their  heirs  and  assigns  for  ever,  in  trust  for  such 
child  or  children  of  the  body  of  the  said  James  Dunn  on  the 
body  of  the  said  Dorothy  Wright  to  be  begotten,  and  for  such 
estates  and  in  such  proportions  as  the  said  James  Dunn  should 
during  his  life  by  any  deed  in  writing,  or  last  will  under  his  hand 
and  seal  to  be  executed  in  the  presence  of  two  or  more  credible 
witnesses,  direct,  limit,  or  appoint,  and  in  default  of  such  appoint- 
ment, or  as  the  uses,  estates,  and  trusts  to  be  appointed  should 
determine,  in  trust  for  the  first  son  of  said  James  Dunn  by  the 
said  Dorothy,  and  the  heirs  of  the  body  of  such  first  son,  and  for 
default  of  such  issue,  in  trust  for  the  second  and  all  other  the 
sons  of  said  James  Dimn  by  said  Dorothy,  and  the  heirs  of  the 
body  of  such  second  and  other  sons  successively,  and  in  default  of 
such  issue,  in  trust  to  raise  portions  for  daughters,  and  subject 
thereto,  in  trust  for  said  James  Dunn,  and  the  heirs  of  his  body, 
and  in  default  of  such  issue,  in  trust  for  said  James  Dunn  in  fee. 
The  marriage  took  place,  and  the  issue  of  that  marriage  were  one 
son,  James,  and  four  daughters,  Margaret,  Elizabeth  (the 
plaintiff),  Ann,  and  Catherine. 

Margaret  married  the  defendant  Wright;  Elizabeth  married 
Christopher  Robinson,  who  is  dead ;  Ann  married  the  defendant 
Michael  Hardcastle ;  and  Catherine  is  unmarried. 

Robert  Dunn,  and  Dorothy  the  wife  of  said  James  Dunn  the 
father,  died  in  his  life. 

The  said  James  Dunn  the  father,  by  his  will  dated  9th  June 
1761,  properly  attested,  devised  the  estate  at  Great  Chilton  and 
Dalton  Piercy,  charged  with  his  debts,  and  two  annuities,  one  of 
121.  to  his  daughter  Margaret,  another  of  301.  to  his  daughter 
Catherine,  and  all  other  his  real  estates  to  the  said  Robinson, 
Wright,  and  Hardcastle,  to  the  use  of  James  Dunn  the  son,  for 
life,  without  impeachment  of  waste,  remainder  to  trustees  to 
support  contingent  remainders,  remainder  to  the  first  and  other 
sons  of  the  said  James  Duim  the  son,  in  tail  general,  remainder  to 
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daughters,  and  the  heirs  of  their  bodies  respectively,  as  tenants        1788. 
in  common  ;  and  for  default  of  such  issue,  as  to  a  certain  part  of   robinsov  r. 
his  estate  at  Great  Chilton  to  the  use  of  the  plaintiff  in  fee,  and      castle. 
as  to  other  parts  to  the  use  of  Ann,  in  fee. 

Ann  Hardcastle  died  in  the  lifetime  of  James  Dunn  the  father. 

James  Dunn  the  father  died  on  or  about  the  8d  of  September 
1767 ;  upon  his  death  James  Dunn  the  son  entered  upon  the 
estates  at  Great  Chilton,  and  in  1769  suffered  a  recovery  of  them 
to  the  use  of  himself  in  fee,  and  afterwards  by  will  devised  them 
to  the  defendant  John  Hardcastle,  son  of  defendant  Michae 
Hardcastle,  in  fee,  charged  with  an  annuity,  and  also  subject  to 
the  annuities  before-mentioned. 

The  said  James  Dunn,  the  son,  died  19th  of  April  1779, 
leaving  Margaret  Wright,  the  plaintiff  Elizabeth  Robinson,  and 
the  defendants  John  Hardcastle,  and  Catherine  Duim,  his  heirs 
at  law. 

The  said  John  Hardcastle,  claiming  under  the  will  of  said 
James  Dunn  the  son,  entered  upon  the  said  estate  at  Great 
Chilton.  The  plaintiff  claiming  all  that  part  of  the  estate  at 
Great  Chilton  expressed  to  be  devised  to  her  in  fee  under  her 
father's  will,  in  Michaelmas  Term  1782  filed  her  bill  against 
defendants,  praying  that  John  Hardcastle  might  deliver  up  to 
her  the  possession  of  that  part  of  the  estate  at  Great  Chilton, 
devised  to  her,  and  the  title  deeds,  and  account  for  rents  since 
the  death  of  James  Dunn  the  son;  or  if  the  appointment  of 
James  Dunn  the  father  should  be  deemed  void,  then  that  an 
account  of  the  value  of  the  estate  so  devised  to  her  might  be 
taken,  and  that  she  might  have  a  satisfaction  out  of  the  rest  of 
the  real  and  personal  estates  of  James  Dunn  the  father,  which 
came  to  James  Dunn  the  son,  by  virtue  of  the  will  of  James 
Dunn  the  father.  The  question  sent  for  the  opinion  of  the 
Court  is.  Whether  the  plaintiff,  Elizabeth  Robinson,  took  any, 
and  what  estate  or  interest  under  the  said  indentures  of  lease 
and  release,  and  settlement  of  the  18th  and  14th  of  July  1718, 
and  the  said  will  of  the  said  James  Dunn  her  father,  in  the  part 
of  the  estate  at  Great  Chilton  above-mentioned. 

This  case  was  twice  argued ;   the  first  time  on  Friday, 
November  16th,  1787,  by  Mitford  for  the  plaintiff,  and  Graham 
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1788.        for  the  defendant ;  and  again  on  this  day  by  Bearcroft  for  the 
Robinson  v.  plaintiff,  and  Piggott  for  the  defendant. 
J^^j  For  the  plaintiff,  it  was  contended  that  the  terms  of  the 

power  did  not  enable  James  Dunn,  the  father,  to  make  the 
disposition  which  he  has  done ;  and  that  either  James  Dunn  (the 
son)  is  to  be  considered  as  taking  an  estate-tail  under  the 
original  settlement,  in  case  the  appointment  is  void,  or,  suppos- 
ing it  can  have  any  effect,  that  it  gives  to  him  a  like  estate-tail, 
which  was  barred  by  the  recovery ;  and  so  the  devise  to  John 
Hardcastle,  the  defendant,  was  good.  Although  it  was  held  in 
the  Duke  of  Devonshire  v.  Cavendish*  that  a  power  to  appoint  to 
children  extended  to  grandchildren,  yet  that  case  was  attended 
with  a  circumstance  which  does  not  occur  in  the  present,  namely, 
that  all  the  children  were  living  at  the  time  of  the  creation  of  the 
power.  But  here  the  appointment  to  the  first  and  other  sons  of 
James  Dunn  the  son  was  absolutely  void,  and  as  if  it  had  never 
been  inserted  in  the  will,  and  therefore  the  remainder  to  the 
plaintiff  in  fee  was  accelerated.  (Hodgson  v.  Ambrose,  Dougl. 
828.  FuUer  v.  Fuller,  Cro.  Eliz.  422.  Bro.  Abr.  Devise,  pi.  6.) 
It  is  true  indeed  that  in  those  cases  the  devise  became  void  by  an 
event  subsequent  to  the  making  of  the  will,  namely,  by  the  death 
of  the  first  devisee.  But  it  is  equally  the  same  if  the  incapacity 
of  the  first  devisee  exist  at  the  time  of  making  the  will,  as  in  the 
instance  of  a  devise  to  a  monk,  or  to  a  person  not  in  esse. 
(9  Hen.  VI.  24  b.  2  Rol.  Abr.  415.  pi.  6,  7.  Plowd.  414.  Good- 
right  V.  Cornish,  Salk.  226.  Scattergood  v.  Edge,  Salk.  229.) 
In  Alexander  v.  Alexander, \  Sir  T.  Glabee  said  that  an  execution 
might  be  good  in  part  and  bad  in  part,  and  the  excess  only  is 
void,  if  the  boundaries  between  the  excess  and  the  proper 
execution  be  clear.  In  the  present  case  the  boundaries  are 
distinguishable;  the  appointment  to  James  Dunn  the  son  for 
life  is  clearly  good;  the  estates  limited  to  the  trustees  to 
preserve  contingent  remainders,  and  to  the  first  and  other  sons, 
are  not  within  the  power,  and  therefore  void  ;  the  estate  to  the 
plaintiff  in  fee  is  good  within  the  power,  and  therefore  shall  take 
effect  immediately  on  the  death  of  James  Dunn  the  son. 
The  remaining  objection  to  the  plaintiff's  claim  is,  that  the 
*  Ha.  22  Geo.  lU.  B.  B.  t  2  Yob.  Sen.  644. 
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words  of  this  will  ought  to  be  so  construed  as  to  give  an  estate  1788. 
tail  to  James  Dunn  the  son.  The  only  case  which  favours  such  bobinson  «. 
a  construction  is  that  of  Pitt  v.  Jackson*  But  in  the  first  ?.^^^' 
place  that  was  determined  by  the  Master  of  the  Bolls  after  the 
Chancellor  had  sent  this  case  for  the  opinion  of  this  Court ;  and 
besides  it  is  clearly  distinguishable  from  the  present.  There,  on 
an  execution  somewhat  similar  to  the  present,  the  Master  of  the 
Bolls  said  he  would  execute  it  cy  pres ;  and  the  case  of  Chapman  v. 
Brown  f  was  cited  to  support  it,  which  does  not  appear  to  warrant 
the  decree.  But  it  is  to  be  observed  that  in  the  case  of  Pitt  v. 
Jackson  it  was  not  an  appointment  of  the  land  itself,  but  of  money 
to  be  laid  out  in  the  purchase  of  lands  to  be  settled  to  particular 
uses ;  in  which  cases  Courts  of  Equity  go  greater  lengths  in  direct- 
ing the  conveyances  than  in  the  construction  of  wills  actually  dis- 
posing of  the  land.  Hopkins  v.  Hopkins,  1  Atk.  598.  In  PapiUon 
v.  Voice  I  a  decree  was  made  one  way  as  to  the  money  to  be  laid 
out  in  the  purchase  of  land,  and  another  as  to  the  land  itself. 

For  the  defendants  it  was  urged,  that  the  appointment  by  the 
will  of  James  Dunn  the  father  must  be  considered  as  part  of 
the  original  settlement,  and  engrafted  upon  it;  and  unless  it 
would  stand  good  there,  it  cannot  be  good  as  the  execution  of 
the  power  under  it.  Now  the  original  settlement  was  in  1718 ; 
by  that  an  estate  for  life  was  limited  to  James  Dunn  the  father, 
who  was  then  about  to  be  married,  which  was  not  spent  till 
1767,  being  54  years  after  the  creation  of  it.  Then  by  the 
subsequent  execution  of  the  power  contained  in  it,  an  estate  for 
life  was  given  to  a  person  not  in  being  at  the  time  when  the 
original  settlement  was  made,  who  could  not  aUenate,  and  the 
children  of  that  unborn  person  are  attempted  to  be  made  to  take 
as  purchasers.  That  such  an  attempt  to  create  a  perpetuity  is 
void,  has  been  repeatedly  decided  in  various  cases :  but  at  the 
same  time,  in  setting  aside  such  dispositions,  the  Courts  have 
adopted  another  principle,  and  have  endeavoured  to  effectuate 
the  intention  of  the  parties  as  far  as  by  law  could  be  done.  In 
Huniberston  v.  Humberston,^  where  a  similar  attempt  to  this  was 

*  2  Brown  Ch.  Gas.  51.  §  1  P.  Wms.  332.  The  later  edition 

t  3  Burr.  1626.  gives  a  correct  note  of  the  decree. 

t  2  P.  Wms.  471. 
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1788.  made,  the  decision  of  the  Court  of  Chancery  was  governed  by 
Robinson  v,  *^®^®  *^^  principles.  For  when  estates  for  lives  were  suc- 
Habd-  cessively  limited  to  unborn  children,  inasmuch  as  this  tended 
to  a  perpetuity,  it  was  held  void ;  but,  that  the  intent  of  the 
party  might  prevail  as  far  as  the  rules  of  law  would  allow,  it  was 
decreed  that  all  the  devisees  in  being  should  take  estates  for  life, 
but  that  the  limitations  to  the  sons  imbom  should  be  in  tail. 
This  is  a  decisive  authority  upon  principle.  Again,  in  the  case 
of  Spencer  v.  The  Duke  of  Marlborough^*  a  more  subtle  attempt 
was  made,  but  without  effect,  to  break  through  the  rule  against 
the  perpetuities.  But  this  attempt  was  frustrated  in  the  House 
of  Lords,  upon  the  opinion  of  Lord  Nobthington  and  all  the 
judges.  Here  the  limitation  to  the  plaintiff  is  not  to  take  effect 
till  after  an  indefinite  failure  of  issue  of  certain  persons  unborn ; 
for  so  the  words  '^  in  default  of  such  issue "  must  be  taken  to 
mean.  It  may  be  said  that  the  words  ''  in  default  of  such  issue  " 
may  be  expunged;  but  that  has  never  been  done,  unless  to 
effectuate  the  manifest  intention  of  the  testator;  and  all  the 
cases  go  to  that  point,  such  as  Scattergood  v.  Edge,\  and  various 
others.  Then  it  remains  to  be  considered  what  the  intent  is; 
and  of  that  there  can  be  no  doubt  but  that  the  testator  meant  to 
give  J.  Dunn  the  son  an  estate-tail;  for  he  meant  that  the 
issue  of  that  son  should  inherit,  and  that  his  daughter  should  not 
take  the  estate  out  of  the  family ;  and  the  only  legal  method  of 
effectuating  that  intention  is  by  making  J.  Dunn  the  son  take 
an  estate-tail,  instead  of  an  estate  for  life.  The  only  case  which 
seems  in  any  degree  to  contradict  such  a  construction,  is  that  of 
Tlie  Duke  of  Devonshire  and  others  v.  Lord  George  Cavendish ;  J 
but  that  case  was  determined  on  other  grounds,  and  there  were 
also  many  particular  circumstances  which  distinguish  it  from 
this.  There  the  appointment  for  life  to  the  defendant  was  held 
good,  because  all  the  tenants  for  life  were  in  being  at  the  creation 
of  the  power;  and  the  Duke  only  did  that  which  the  settlor 
might  herself  have  done. 

BuLLER,  J.,  upon  the  first  argument  observed  : 
[  251  ]  1st.  That  if  a  subsequent  limitation  depended  upon  a  prior 

*  5  Bro.  P.  C.  592.  f  1  Salk.  229.  J  H.  22  G.  IH. 
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estate,  which  was  void,  the  aubsequent  one  must  fall  together        1788. 
with  it.     If  indeed  the  subsequent  limitation  was  not  dependent  bobinsok  f. 
upon  the  other,  it  might  then  take  place  notwithstanding  the      <Si^^. 
first  was  bad. 

Then,  as  to  the  legality  of  the  appointment  of  an  estate  for 
life  to  James  Dunn  the  son,  under  the  power  reserved  in  the 
settlement ;  every  execution  of  a  power  must  be  coupled  with  the 
power  itself,  so  that  those  who  claim  under  the  execution  must 
derive  their  title  from  the  power.  Now  suppose  in  the  original 
settlement  which  contains  the  power,  the  estate  had  been  limited 
in  the  same  manner  that  it  is  in  the  will  to  James  Dunn  the  son 
for  life,  it  would  have  been  void  ;  for  there  was  no  such  person 
in  esse  at  the  time.  Then  can  any  estate  or  use  which  is  limited 
by  the  execution,  be  good,  which  would  have  been  void  if  inserted 
in  the  original  power  ?  In  the  case  of  The  Duke  of  Marlborough 
V.  Lord  Godolphin,  in  Cane.  Tr.  83  Geo.  II.,  there  was  a  clause  in- 
serted in  the  will,  that  certain  trustees  and  their  heirs,  on  the 
birth  of  each  son  of  the  tenants  for  Ufe,  should  revoke  the  uses 
limited  in  tail  male,  and  limit  the  premises  to  them  for  life,  with 
remainder  to  their  sons  in  tail  male.  Lord  Northington  there 
said,  ''this  is  a  clause  so  new  as  not  to  have  acquired  a  name. 
It  is  a  wonder  that  it  should  be  a  question  in  a  Court  of  Equity, 
which  is  a  jurisdiction  of  reason.  Whether,  though  the  Duke  of 
Marlborough  could  not  lock  up  his  property  in  this  manner  him- 
self, yet  might  he  not  deliver  up  the  keys  to  another,  and  em- 
power him  to  do  it  ?  that  is  to  say,  in  other  words,  non  potest 
facere  per  se,  sed  potest  per  aliuiu;  non  per  directum,  sed  per 
obliquum.  If  these  innovating  modifications  are  to  be  allowed,  as 
the  law  is  a  system  of  wisdom,  it  would  allow  it  by  direct  limita- 
tion ;  but  to  say  this  cannot  be  done  by  direct  limitation,  and  yet 
to  say  that  the  thing  may  be  done  by  I  know  not  what  magic, 
would  make  it  a  system  of  puerility  and  jargon." 

After  the  second  argument : 

BuLLER,  J.,  said,  that  as  it  had  not  been  unusual  of  late  years       [  ^^  ] 
to  state  the  reasons  on  which  the  Court  certified  to  the  Chancellor, 
he  should  deliver  his  opinion  immediately  in  open  Court,  as  he 
had  no  doubt  upon  the  question. 
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1788.  It  is  material  to  consider  what  are  the  limitations  in  the  settle- 

BoBiKsoN  V.  ^6^t,  and  the  words  of  the  execution ;  because  it  seems  to  me 
oiBTLK.  *^**  there  is  another  ground  not  mentioned  in  the  argument, 
which  would  render  the  execution  void.  After  stating  the  power 
and  the  execution,  he  proceeded :  I  take  it  to  be  a  clear  rule  of 
law  on  the  execution  of  a  power,  that  the  execution  must  have  a 
reference  to  the  power  itself ;  and  that  a  person  claiming  under 
the  execution,  takes  under  the  deed  by  which  the  power  is  created ; 
and  therefore  that  the  uses  limited  by  the  power  must  be  such  as 
would  have  been  good  if  limited  by  the  original  deed.  If  that 
rule  be  law,  it  puts  an  end  to  the  case.  There  are  many  autho- 
rities which  seem  to  establish  this  rule,  though  none  in  which  it 
is  expressly  laid  down  in  terms.  A  distinction  has  always  been 
made  in  the  Court  of  Chancery  between  articles  of  marriage  and 
deeds  limiting  the  estate  to  present  uses.  Where  the  whole  rests 
in  covenant,  the  Court  of  Chancery  will  direct  the  execution  as 
strictly  according  to  the  intention,  as  they  can  consistently  with 
the  rules  of  law.  It  is  impossible  that  the  case  of  Cuaack  and 
Cusack  *  could  have  been  determined  on  any  other  ground  than 
that  which  I  have  stated.  That  was  a  covenant  in  marriage 
articles,  that  lands  should  be  settled  on  the  heirs  male  of  the 
marriage  in  such  manner  as  counsel  should  advise.  There  could 
be  no  doubt  but  that  on  such  a  covenant  the  Court  of  Chancery 
would  have  decreed  a  strict  execution  of  the  power  according  to 
the  intention:  there  was  no  execution  of  it,  but  the  House  of 
Lords  decreed  an  estate  tail  to  the  son,  because  he  not  being  in 
esse  at  the  time,  he  could  not  have  taken  an  estate  for  life.  Next, 
the  case  of  the  Duke  of  Marlborough  is  decisive.  There,  though 
the  same  objection  did  not  hold  to  the  trustees  themselves  for 
their  life-estates,  because  they  were  all  in  being,  yet  as  the  object 
of  the  trust  was  to  correct  the  estates-tail  by  means  of  the  trustees, 
and  change  them  into  life-estates  as  soon  as  the  objects  came  in 
being,  the  whole  was  held  void.  In  2  Wils.  887,  there  is  an  able 
opinion  of  Wilmot  on  this  point,  who  said  that  he  had  known  a 
case  where  there  had  been  only  one  child,  that  that  child  under 
such  a  power  as  this  had  been  made  tenant  for  life,  with  a  re- 
mainder in  tail  to  its  issue,  but  he  much  doubted  whether  it 
♦  Dom.  Proc.  1714.    1  Bro.  P.  C.  470. 
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could  be  legally  done ;  manifestly  pointing  out,  that  if  a  child  to  1788. 
whom  an  estate  is  limited  under  a  power,  is  not  bom  at  the  time  bobinbon  «. 
that  the  power  is  created,  he  can  only  take  an  estate  of  inheri-  (uotub. 
tance.*  The  case  of  The  Duke  of  Devonshire  and  Cavendish  does 
not  apply,  for  there,  all  the  children  were  living  when  the  power 
was  created.  And  reasoning  on  that  point,  it  is  necessary  to 
consider  how  far  the  Court  of  Chancery  go  in  cases  of  marriage- 
articles.  In  Alexander  and  Alexander^  the  Master  of  the  Bolls 
thought  that  if  the  power  had. been  executed  by  the  mother  on 
the  advancement  of  the  daughter  in  marriage,  it  might  have 
been  supported  as  an  execution  in  strict  settlement,  which  must 
have  been  on  account  of  the  consideration  and  the  mutual  con- 
sent of  the  mother  and  daughter  ;  and  considering  it  as  a  gift  of 
the  money  absolutely  from  the  mother  to  the  daughter,  and  the 
settlement  of  that  money  by  the  daughter  ;  but  as  she  had  not 
pursued  that  line,  it  could  not  be  good  as  an  appointment  by  will. 
The  second  ground  on  which  the  plaintiff's  title  has  been 
rested  is,  that  if  the  immediate  limitations  in  strict  settlement  to 
the  son  are  void,  it  shall  accelerate  the  plaintiff's  remainder  in 
fee.  But  the  case  of  Alexander  and  Alexander  is  decidedly  against 
it ;  for  the  Masteb  of  thb  Bolls  there  said,  that  though  the 
children  could  not  take,  yet  they  should  prevent  the  limitation 
over.  When  this  case  was  directed  to  be  sent  here,  the  Lobd 
Chanobllob  very  properly  observed,  that,  to  support  this  argu- 
ment, the  testator  must  be  considered  as  intending  that  if  the 
first  use  was  bad,  the  subsequent  limitation  should  take  place» 
though  this  seemed  an  extraordinary  attempt  to  attribute  to  him. 
It  would  be  extraordinary  indeed,  for  then  it  must  be  said,  that 
though  the  testator  has  expressed  an  intention  in  his  will  to  pro- 
vide for  his  son  and  his  issue,  the  grandchild  should  be  disin- 
herited :  which  must  be  the  consequence  if  the  plaintiff's 
remainder  should  be  accelerated.  The  case  of  Adams  and  Adams 
does  not  apply  here ;  for  there  the  estate  was  limited  to  daughters 
in  being;  and  it  is  material  to  consider  how  that  estate  was 
divided.  It  was  divided  into  moieties,  one  moiety  to  one  daughter 
for  life,  remainder  to  her  issue ;  the  other  moiety  to  the  second 
daughter,  remainder  to  her  issue,  with  cross  remainders.  The 
*  Note, — ^This  inference  is  denied  by  Sugden.    Powers,  oh.  8,  s.  1,  §§  1,  2. 
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1788.        Court  there  say,  that  the  disposition  of  the  inheritance  to  the 
K0BIN8ON  V.  children  was  void,  but  that  the  estates  for  life  were  good ;  that  is, 
the  estates  for  life  to  each  of  the  sisters  in  their  respective 
moieties,  reddendo  singtda  singulis.  Here,  if  the  remainder  cannot 
be  accelerated,  it  becomes  immaterial  whether  the  appointment 
under  the  power  be  void  or  not.     If  void,  the  son  took  an  estate- 
tail  under  the  settlement,  barred  the  entail  by  the  recovery,  and 
devised  to  the  defendant ;  if  not  void,  he  took  an  estate-tail  under 
the  will,  in  order  to  give  effect  to  the  general  intent  of  the 
testator.    The  question  whether  or  not  the  son  took  an  estate- 
tail  under  the  will,  depends  very  much  on  the  cases  of  Chapman 
and  Brotvn,  and  Pitt  and  Jackson.     The  grounds  on  which  the 
Master  of  the  Bolls  seems  evidently  to  have  gone  in  this  latter 
case  are  decisive,  although  the  expression  attributed  to  him  in 
the  Beport  is  not  accurately  taken,  namely,  that  the  whole 
appointment  to  Mary  Smith  by  the  will  was  void,  and  yet  that 
she  took  an  estate-tail  under  it.    That  determination  must  have 
been  on  this  principle,  that  where  there  is  a  general  and  a  parti- 
cular intent,  and  the  particular  one  cannot  take  effect,  the  words 
shall  be  so  construed  as  to  give  effect  to  the  general  intent.    The 
doctrine  of  cy  pres  goes  on  that  principle.    The  Master  of  the 
Bolls  grounded  his  opinion  on  the  case  of  Chapman  and  Brotcn, 
where  the  Court  said,  that  as  the  will  could  not  operate  so  as  to 
give  an  estate  for  life  to  the  unborn  son  of  Beginald,  with  an 
estate-tail  to  his  issue,  therefore  that  unborn  son  should  take  an 
estate-tail. 

There  is  another  objection  here  which  perhaps  may  render  the 
whole  execution  of  the  power  void ;  for  James  Dunn  the  father 
has  given  the  estate  charged  with  the  payment  of  his  debts,  which 
he  had  no  authority  to  do.  But  I  am  clearly  of  opinion  that 
James  Dunn  the  son  took  an  estate-tail,  either  under  the  settle- 
ment, or  under  the  will. 

Subsequently  a  certificate  was  drawn  up  and  signed  by 
AsHHURST,  J.,  BuLLBR,  J.,  and  Gross,  J.,  to  the  effect  that 
Elizabeth  Bobinson  (the  plaintiff)  did  not  take  any  estate  or 
interest  in  the  premises  under  the  settlements  (2  T.  B.  880; 
2  Bro.  C.  C.  843). 
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THE    ZING   V.    JUDD.  "f; 

(2  T.  E.  255—267.)  

Althoagh  it  is  not  necessary  to  state  in  a  warrant  of  oommitment  on 
a  cliarge  of  felony,  that  the  act  was  done  *'  feloniouBly ; "  yet  aolees  it 
sufficiently  appear  to  the  Court  that  a  felony  has  been  committed,  they 
are  bound  to  bail  the  defendant.  Setting  fire  to  a  parcel  of  unthreshed 
wheat  is  not  a  felony  within  9  Geo.  L,  c.  22.* 

The  defendant  was  brought  up  on  this  day  by  a  writ  of  habeas 
corpus,  from  Hertford,  in  order  to  be  bailed.  His  commitment 
being  read,  was  as  follows : 

Hertford,  to  wit,  To  all  constables,  &c.  Beceive  into  your 
custody  the  body  of  Henry  Judd,  of  Stansted,  &c.  herewith  sent 
you,  being  charged  before  us,  &c.  by  the  oath  of  George  Sworder, 
Thomas  Saville  the  younger,  and  Matthew  Skipp,  with  giving  two 
guineas  to  Daniel  Wright,  late  of  Albury,  in  the  said  county  of 
Hertford,  on  12th  May  last,  at  Stansted,  &c.  [which  D.  Wright 
stands  convicted  of  a  burglary  in  the  dwelling-house  of  the  said 
George  Sworder,  at,  &c.  at  the  last  assizes  for  the  said  county] 
to  disturb  the  dwelling-house  of  the  said  George  Sworder,  at,  &c. 
And  also  with  giving  to  Nathaniel  Band,  of  Stocking  Felham  in 
the  said  county,  charcoal-burner,  about  a  fortnight  after  harvest 
last,  a  guinea  and  a  half  to  keep  on  with  the  said  George  Sworder 
as  the  said  N.  Band  had  then  begun,  and  to  do  him  the  said 
George  Sworder  all  the  mischief  he  could,  except  killing  him. 
And  for  being  accessory  with  the  said  N.  Band,  who  was,  on  29th 
December  last,  committed  to  Hertford  gaol,  on  the  oaths  of  the 
said  George  Sworder  and  others,  as  well  as  upon  his  own  confes- 
sion, in  wilfully  and  maliciously  setting  fire  to  a  parcel  of  un- 
threshed wheat,  in  Stocking  Felham  aforesaid,  in  the  night  of 
Wednesday  26th  December  last,  which  was  the  property  of  the 
said  G.  Sworder,  and  which  he  the  said  N.  Band  hath  confessed 
he  did  at  the  request  of  the  said  Henry  Judd.  These  are  there- 
fore, &c.     Signed  by  eleven  justices. 

It  was  objected,  that  this  commitment  contained  no  charge  of 
felony,  and  therefore  that  the  defendant  was  entitled  either  to 

♦  See  now  24  &  26  Vict.  c.  97,  b.  17.  Beg,  v  Saichwell  (1873)  L.  E.  2 
0.  0.  B.  21,  42  L.  J.  M.  0.  63. 
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1788.  be  discharged  or  bailed  under  the  Habeas  Corpus  Act.  With 
The~kino  v.  respect  to  the  two  first  charges  in  the  indictment,  it  was  admitted, 
JuDD.  jjjq^Ij  neither  of  them  was  sufficient  to  detain  the  prisoner  in 
custody.  The  latter  was  contended  by  the  prosecutor  to  be  a 
charge  of  felony  within  the  9  Geo.  L,  c.  22,  which  makes  it  felony 
to  set  fire  to  any  house,  &c.  or  to  any  cock,  mow,  or  stack,  of 
com.  The  objection  to  the  sufficiency  of  this  part  was,  that  it 
was  not  charged  to  be  done  feloniously ;  and  the  defendant  was 
only  charged  with  being  accessory  to  the  wilfully  and  maliciously 
setting  fire  to  a  parcel  of  unthreshed  com,  which  was  no  offence 
within  the  statute. 

Erakine,  Mingay,  and  Oarrow,  for  the  prosecution. 

Sylvester  and  Fielding  for  the  defendant. 

ASHHTTBST,  T.  : 

[  256  ]  However  improper  the  defendant's  conduct  appears  to  have 

been  upon  the  proceedings  before  the  justices,  yet  unless  it 
appears,  upon  the  face  of  the  commitment  itself,  that  the  defend- 
ant is  charged  with  a  felony,  we  are  bound  by  the  Habeas  Corpus 
Act  to  discharge  him ;  taking  such  bail  for  his  appearance  to 
take  his  trial  as  we  in  our  discretion  shall  think  fit,  according  to 
the  circumstances  of  the  case.  And  therefore  the  question  is. 
Whether  there  is  specified  in  this  commitment  such  an  offence  as 
amounts  to  felony  ?  It  is  admitted  that  neither  of  the  two  first 
charges  in  the  commitment  amounts  to  felony.  With  respect  to 
the  last  charge,  it  is  not  that  the  defendant  was  an  accessory  with 
Band  in  feloniously,  but  only  with  wilfully  and  maliciously, 
setting  fire  to  a  parcel  of  unthreshed  wheat.  And  though  it  is 
not  necessary  that  the  word  ''  feloniously  "  should  be  used  in  the 
commitment ;  yet  it  ought  to  appear  on  the  facts  stated  to  be  in 
law  a  felony,  and  within  the  description  of  the  act :  now  the 
statute  has  only  made  it  felony  to  set  fire  to  a  cock,  mow,  or 
stack,  of  com ;  and  the  defendant  is  not  charged  with  either 
of  these.  Whatever  words  the  Legislature  used,  we  must  suppose 
that  they  knew  the  meaning  of  them ;  and  if  a  justice  uses  the 
same  words,  we  are  bound  to  suppose  that  he  intended  them  in 
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the  same  sense ;  but  if  he  makes  use  of  other  words,  he  must  be        1788. 
more  precise.    Now  here  a  parcel  of  com  is  too  indefinite  a  thb  Kixo  v. 
description.    It  does  not  come  within  the  description  of  the  act,         ^^^' 
and  we  cannot  say  how  much  it  is.    Twenty  ears  of  wheat  is  a 
parcel.    Therefore  I  am  of  opinion  that,  as  the  warrant  of  com- 
mitment does  not  charge  the  defendant  with  a  felony,  we  are 
bound  to  bail  him.    With  regard  to  the  quantum  of  the  bail ; 
although  the  nature  of  the  defendant's  crime  is  not  very  accu- 
rately stated,  yet  assuJB&cient  appears  on  the  depositions,  returned 
with  the  commitment,  to  shew  that  he  has  at  least  been  guilty  of 
an  enormous  offence,  I  think  we  ought  to  take  ample  security  for 
his  appearance ;  and  that  he  himself  should  be  bound  in  1,000{. 
and  four  sureties  in  5002.  each.* 

Gbosb,  3. : 

It  is  not  necessary  that  the  act  should  be  charged  in  the  war-  [  ^^^  ] 
rant  of  commitment  to  be  done  feUmice ;  it  would  be  sufficient  if 
on  the  facts  stated  we  could  not  but  see  that  the  act  was  feloniously 
committed.  If  therefore  a  parcel  of  wheat,  ex  vi  termini,  described 
a  cock,  mow,  or  stack,  of  wheat,  I  should  be  of  opinion  that  a 
felony  was  sufficiently  charged  in  this  commitment :  But  I  think 
that  it  does  not ;  for  if  in  the  act  of  removing  a  stack  of  com 
from  a  farmer's  yard  to  his  bam,  a  small  parcel  dropped  by  acci- 
dent, the  setting  fire  to  that  parcel  would  not  be  an  offence 
within  the  act  of  parliament.  As  to  the  sureties  which  we  in 
our  discretion  should  require ;  I  am  of  opinion  that  the  security 
mentioned  by  my  brother  Ashhubst  ought  to  be  given,  since  we 
cannot  but  see  that  the  defendant  has  been  guilty  of  a  most 
atrocious  act. 

Defendant  bailed,  himself  in  1,0002.  and  four 
sureties  in  6002.  each. 

*  Buller,  J.,  was  unable,  on  account  of  illness,  to  attend  on  this  or  any 
subsequent  day  in  the  term. 
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1788.  THE   KING  V.   The   Mayob   op    COLCHESTEE. 

^^'  (2  T.  E.  259—260.) 

Mandamus  to  admit  a  recorder  refused,  because  there  was  a  recorder 
de  facto,  and  the  party  had  another  remedy  by  quo  warranto j  though 
both  of  them  claimed  under  the  same  election. 

RoxTS  moved  for  a  mandamus  to  be  directed  to  the  defen- 
dant, commanding  him  to  admit  Mr.  Grimwood  to  the  office  of 
Recorder  of  Colchester.  He,  together  with  Erskine,  who  was 
for  the  rule,  acknowledged  that  the  present  application  was 
made  for  the  purpose  of  trying  the  merits  of  an  election,  on  the 
ground  that  the  mayor  had  refused  several  legal  votes  given 
for  Grimwood,  and  improperly  admitted  others  given  for 
Smithies,  the  other  candidate,  who  was  afterwards  admitted 
and  sworn  into  the  office.  They  admitted  that  if  the  validity 
of  an  election  were  impeached  at  any  subsequent  period,  the 
Court  would  not  grant  a  mandamus  to  admit  another  person, 
till  the  officer  in  possession  was  ousted  by  a  quo  warranto 
information.  But  they  contended  that  where  the  party  praying 
the  mandamus  claimed  to  be  admitted  under  the  same  election 
at  which  the  officer  in  possession  was  supposed  to  be  elected,  the 
Court  ought  to  grant  a  mandamus,  in  order  to  try  the  legality 
of  the  election.  They  cited  The  King  v.  Barker  and  others ;  * 
The  King  y,  BhoerA  In  a  case  J  cited  in  8  Burr.  1458,  4,  a 
mandamus  was  granted  to  proceed  to  the  election  of  a  mayor, 
though  there  was  a  mayor  de  facto. 

Bearcroft  opposed  this  in  the  first  instance,  and  contended 
that  the  Court  ought  not  to  grant  a  mandamus  to  admit  Grim- 
wood to  an  office  which  was  not  vacant  before  the  validity  of 
Smithies's  election  was  questioned  in  a  quo  warranto  information. 
He  cited  The  King  v.  Banks. % 

[  260  ]  The  Court   were  clearly  of  opinion,  that  it  was  a  decisive 

*  3  Burr.  1265.  1157,  and  4  Burr.  2008. 

t  2  Burr.  1045.  §  3  Burr.  1454. 

\  2  Str.  1003.      See  also  2  Str. 
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answer  to  this  application  for  a  mandamus,  that  there  was        1788. 
another  remedy  by  an  information  in  nature  of  a  quo  warranto,  thb  King  v. 
by  which  the  title  of  the  officer  in  possession  could  be  tried  as  ^^p  col-^* 
well  as  on  a  mandamus.    And  the  consequence  of  granting  the     chbstkb. 
rule  would  be,  that  a  second  person  would  be  admitted  to  an 
office  which  is  already   filled  by  another,  both  claiming  to  be 
duly  elected.    Therefore 

The  rule  for  a  mandamus  was  refused ;  and  a  rule  was 
granted  to  shew  cause  tohy  an  information  in  nature  of 
a  quo  warranto  should  not  he  filed  against  Smithies,* 


K.   B.   EASTER    TERM. 


VEENON    AND    Othees,    Assignees    op    ELIZABETH       nss. 
TTLEE,  A  Bankbupt  v.  HAN^SOlSr.  '^^'^' 

(2  T.  E.  287—290.) 

When  the  assignees  of  a  bankrupt  have  (by  an  action)  reoovered  a 
sum  of  money  from  the  bankrupt's  banker,  reoeived  by  him  and  paid 
oyer  to  a  creditor  of  the  bankrupt  with  knowledge  of  tiie  bcmkruptcy, 
they  cannot  recoyer  the  same  sum  from  the  creditor,  though  he  receiyed 
it  after  notice  of  the  bankruptcy. 

Assumpsit  for  money  had  and  received.  Plea  the  general 
issue. 

At  the  trial  of  this  cause  before  Buller,  J.,,  at  the  Sittings 
after  last  term  at  Guildhall,  the  plaintiff  was  nonsuited.  On  a 
motion  for  a  rule  to  shew  cause  why  the  nonsuit  should  not  be 
set  aside,  and  a  new  trial  granted,  the  facts  appeared  to  be  these ; 
the  defendant  had  received  1,090Z.,  being  the  amount  of  a  draft 
drawn  in  his  favour  for  a  bond  fide  debt  by  the  bankrupt  on 
Messrs.  Hankeys,  her  bankers,  which  money  was  received  by  the 
defendant  after  notice  of  the  bankruptcy.     At  the  sittings  after 

♦  Vide  E.  y.  Mayor,  Ac.  of  York,  4  T.  R.  699,  reported  in  loco,  post. 
B.R. — VOL.   I.  II 
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1788.        last  Trinity  Term  the  plaintiffs  had  recovered  a  large  sum  against 

Ybbnon  r.    the  Hankeys  for  money  belonging  to  the  bankrupt  received  by 

Hanbok.      tjiem^  in  which  action  they  attempted  to  set  off  this  as  well  as 

several  other  sums  which  they  had  paid  on  the  bankrupt's 

account :  but  it  appearing  that  they  had  paid  those  sums  with 

full  knowledge  of  the  bankruptcy,  the  set-off  was  disallowed.* 

After  hearing  counsel  in  support  of  the  motion, 

The  GouBT  were  of  opinion  that  no  sufficient  ground  had  been 
laid  before  them  to  induce  them  to  grant  a  rule  to  shew  cause ; 
and 

AsHHURST,  J.,  said : 
[  289  ]  It  is  admitted  very  properly,  that  the  plaintiffs  cannot  affirm 

and  disaffirm  the  same  transaction :  then  try  this  question  by 
that  test.  This  was  no  specific  money  of  the  bankrupt  paid  to 
the  defendant ;  it  was  only  a  payment  in  the  common  course  of 
business  by  her  bankers,  who  had,  prior  to  that,  received  large 
sums  of  money  belonging  to  the  bankrupt.  The  plaintiffs  first 
brought  an  action  against  the  bankers  for  all  the  money  received 
by  them  on  the  bankrupt's  account,  against  which  demand  they 
offered  to  set  off  this  as  well  as  several  other  sums  which  they 
had  paid  on  account  of  the  bankrupt ;  to  this  the  assignees  ob- 
jected, insisting  that  those  payments  were  made  with  their  own 
money,  and  not  with  that  of  the  bankrupt.  But  in  the  present 
action  they  say  it  was  a  payment  with  the  money  of  the  bank- 
rupt ;  and,  the  defendant  having  received  it  with'  knowledge  of 
the  bankruptcy,  they  insist  that  they  have  a  right  to  recover  it 
back.  It  has  not  been  attempted  to  be  disputed  but  that  the 
defendant  was  a  bond  fide  creditor  of  the  bankrupt ;  and  a  pay- 
ment by  her  to  him,  although  with  notice  of  the  bankruptcy, 
would  have  been  good  as  against  all  persons  but  the  general 
creditors.  If  therefore  he  do  no  injury  to  the  creditors,  he  does 
not  hold  it  against  conscience.  The  bankrupt's  estate  has  not 
been  injured  at  all  by  this  payment ;  for  the  assignees  have 
already  received  this  sum  from  the  Hankeys ;  then  they  say  that 

♦  Vide  Vernon  ▼.  Hankey,  p.  444,  ante. 


K.  B.  EAST.  TERM— 2  T.  R.  287—290.  483 

they  have  a  right  to  bring  this  action  against  the  defendant,        1788. 
because  otherwise  the  Hankeys  cannot  recover  it  back.    But  the    vebxom  v. 
Hankeys  paid  this  sum  knowing  of  the  bankruptcy,  and  perhaps      ^^^^^^* 
have  no  right  to  recover  it  back.    But  that  is  inunaterial  as  far 
as  it  respects  the  assignees ;  they  are  now  interposing  between 
two  creditors  in  a  case  in  which  the  general  body  of  creditors 
have  no  concern. 

BULLBB,  J. : 

The  only  question  now  before  the  Court  is,  Whether  this  action  [  289  ] 
against  the  present  defendant  can  be  supported  ?  I  am  clearly 
of  opinion  that  it  cannot.  At  first  the  plaintiffs  had  an  election 
whether  they  would  bring  this  action  against  the  Hankeys,  or  this 
defendant.  Supposing  no  action  had  been  brought  against  the 
Hankeys  this  action  might  have  been  maintained  on  the  ground 
that  the  payment  by  the  Hankeys  was  a  payment  by  their  agent, 
whose  acts  they  would  then  have  adopted.  But,  in  the  former 
action,  which  was  brought  against  the  Hankeys,  they  insisted 
that  it  was  no  payment  on  their  account,  and  that  it  was  void. 
They  cannot  therefore  now  be  permitted  to  say,  that  the  payment 
was  made  on  their  account. 

Gbose,  J. : 

This  action  is  brought  on  the  ground  that  the  defendant  has       [  290  ] 
received  money  from  the  Hankeys  belonging  to  the  assignees. 
But  when  the  plaintiffs  brought  the  former  action,  they  denied 
that  the  payment  had  been  made  by  the  Hankeys  on  their 
account ;  and  they  shall  not  now  be  permitted  to  contradict  it. 

Rule  refused. 


I  I  2 
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1788.  THE    E3NG   v.    The    Bishop   op    ELY. 

^^^*  (2  T.  E.  290—345.) 

An  act  done  by  the  yisitoT  of  a  college,  acting  in  hia  capacity  of 
visitor,  IB  not  to  be  examined  into  in  a  Court  of  Law. 

But  where  the  statutes  of  the  college  provide  that  the  person,  who  is 
named  as  visitor,  shall,  in  regard  to  a  certain  office,  appoint  one  out  of 
two  persons  selected  by  the  governing  body  according  to  the  rules  of 
the  foundation,  this  is  not  a  visitatorial  act,  and  the  Court  will  interfere, 
by  mandamus,  to  compel  him  to  make  the  appointment. 

Where  by  college  statutes,  those  who  are  of  the  domus  are  to  be 
preferred  for  election  to  the  mastership :  a  person  who  has  vacated  a 
fellowship  by  taking  a  college  living,  is  not  qualified  for  such  preference. 

This  was  a  rule  calling  on  the  Bishop  of  Ely  to  shew  cause  why 
a  mandamus  should  not  issue,  directed  to  him,  commanding  him 
to  appoint  one  of  two  persons,  namely,  the  Beverend  George 
Borlase  and  the  Beverend  Francis  Barnes,  elected,  nominated, 
and  presented  to  him  by  the  Fellows  of  Peterhouse  College, 
Cambridge,  to  be  Master  of  the  said  college. 

The  facts  of  the  case,  so  far  as  raising  any  point  of  general 
interest,  sufficiently  appear  from  the  judgment  of  the  Court 
which,  after  argument  upon  the  rule,  was  pronounced  as 
follows : 

ASHHURST,  J. : 

I  334  ]  This  is  an  application  for  a  mandamus  to  the  Bishop  of  Ely  to 

appoint  one  of  two  persons,  whom  the  fellows  have  nominated, 
and  elected,  to  the  office  of  master  of  Peterhouse  in  Cambridge. 
It  appears  by  the  affidavits  that  a  vacancy  happened  by  the 
death  of  the  late  master,  and  that  the  fellows  proceeded  to  an 
election;  that  at  that  time  there  was  only  one  fellow  of  the 
college,  Mr.  Borlase,  who  was  duly  qualified  by  the  statutes, 
whom  they  returned  to  the  Bishop,  together  with  another  person, 
Mr.  Barnes,  who  was  a  member  of  another  college:  it  also 
appears  that  Mr.  Longmire,  who  had  formerly  been  a  fellow  of 
Peterhouse,  but  had  for  some  time  before  ceased  to  be  such,  still 
kept  his  name  on  the  College  Boards.  This  nomination  so  made 
by  the  fellows  the  Bishop  has  rejected,  and  has  appointed  Mr. 
Longmire,  either  under  the  idea  of    his  general    visitatorial 
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authority,  or  of  a  lapse  in  consequence  of  the  fellows  not  having  1788. 
made  a  proper  nomination.  And  the  question  is,  Whether  Mr.  thbIEino  «. 
Longmire  ought  to  have  been  preferred  to  a  person  who  is  a  '^^^^  j?lt  ^' 
member  of  another  college  ?  Two  objections  have  been  made  on 
the  part  of  the  Bishop  to  our  granting  this  application ;  first, 
that  this  Court  has  no  jurisdiction  upon  this  subject,  the  Bishop 
having  acted  as  visitor,  whose  decisions  are  final ;  and,  secondly, 
that,  admitting  his  determination  not  to  be  conclusive,  he  has 
put  the  right  construction  upon  the  statutes ;  if  so,  whether  he 
has  acted  under  his  visitatorial  authority  or  not,  the  Court 
ought  not  to  grant  a  mandamus.  The  proper  questions  there- 
fore for  our  determination  are,  first.  Whether  this  were  a  proper 
object  of  the  Bishop's  visitatorial  authority  ?  Secondly,  Whether 
he  has  acted  in  this  instance  as  visitor  ?  And,  thirdly.  Whether 
the  interpretation  which  the  college  have  put  upon  these  statutes 
be  the  true  one  ? 

First,  It  does  appear  to  me  that  this  is  not  a  case  within  the 
Bishop's  visitatorial  power ;  since  the  statutes  of  the  college  have 
restrained  him  from  making  use  of  that  power  in  the  present  in- 
stance. I  admit  that  in  every  case  within  a  visitor's  power,  and 
where  he  sits  in  the  exercise  of  that  power,  his  acts  are  not  to  be 
questioned  in  Courts  of  law.  The  founder  has  thought  fit  by  the 
statutes  to  invest  the  Bishop  of  Ely  with  general  visitatorial 
po^er,  but  he  had  a  right  to  restrain  him  in  certain  cases  if  he 
thought  proper ;  and  as  to  those  objects,  the  Bishop  is  not  visitor. 
Then  it  Iq  material  to  consider,  Whether  under  the  statutes,  this 
be  not  a  case  of  that  kind  ?  I  confess  I  am  of  opinion  that,  on 
the  true  construction  of  the  statute  de  electione  magistri,  the 
power  of  the  Bishop  is  limited  and  restrained.  In  this  instance 
the  Bishop  cannot  interfere  as  visitor ;  the  only  power  which  he 
can  exercise  is,  to  judge  of  the  fitness  of  the  two  persons 
nominated  by  the  fellows.  The  words  of  this  statute,  after  pre- 
scribing the  previous  forms  of  elections,  are,  ''  Quo  demum  facto 
volumus  item,  ac  statuimus,  ut  eosdem  duos  absque  ulla  juris 
solemnitate  aut  longiori  expectatione,  domino  Eliensi  episcopo, 
qui  pro  tempore  fuerit,  dictse  domus  patrono,  sede  plen&,  vel  e& 
vacante  custodi  spirituaUtatis  episcopatus  Eliensis,  nominent  et 
prsBsentent  suis  Uteris  sigillo  communi  domus  in  testimonium 
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1788.  sigillatis,  qaibuB  intra  scriptis  adhiberi  volumus  plenam  fidem  : 
The  Kino  v,  episcopusque  Eliensis  sede  plena,  vel  ea  vacante  caetos  spiritual- 
^™  E^LY^^  itatis  praedictus  unum  de  duobus  hisce  nominatis  et  praBsentatis, 
quern  magis  utilem  intellexerit,  dictis  domui  et  scholaribus 
praaficiat  absque  mora  in  magistrum,  ne  domui  et  scholaribus 
dispendium  aliquod  inferat  longa  mora."  The  intention  of  the 
persons  who  gave  this  statute  evidently  appears  from  this  to  have 
been  that  the  fellows  should  judge  of  the  fitness  of  the  respective 
candidates,  they  being  supposed  to  be  more  conversant  with  their 
qualities  than  the  Bishop  who  resided  at  a  distance;  and  for 
that  reason  it  might  be  proper  to  repose  such  a  confidence  in 
them.  And  every  precaution  has  been  taken  that  the  fellows 
shall  not  elect  any  but  those  who  are  proper,  by  obliging  them  to 
take  a  solemn  oath  not  to  nominate  any  person  out  of  favour  or 
affection.  The  legislator,  having  intended  to  give  that  power  to 
the  fellows,  has  by  this  statute  expressly  excluded  the  Bishop 
from  interfering  in  their  choice.  He  is  required  to  give  full 
faith  and  credence  to  the  propriety  of  their  nomination ;  so  that 
he  is  only  to  act  ministerially,  at  most  he  has  only  a  discretion 
left  him  as  to  which  of  the  two  he  will  prefer ;  beyond  that  he  is 
restrained  by  the  statute.  If  this  be  the  true  construction  of  the 
statute,  the  right  of  nomination  was  no  object  of  the  Bishop's 
visitatorial  power ;  therefore  our  opinion  in  this  case  does  not 
mihtate  against  any  of  the  cases  cited  at  the  bar.  Those  cflBes 
shew  that  the  acts  of  a  visitor,  whether  right  or  wrong,  are  not 
to  be  examined  in  the  Courts  of  law ;  but  those  are  cases  where 
he  has  acted  within  his  jurisdiction,  and  they  proceed  upon  this 
principle,  that  he  is  the  judge  whom  the  founder  has  thought 
proper  to  appoint.  There  is  still  a  further  reason  to  think  that 
the  Bishop  of  Ely  has  no  visitatorial  authority  in  this  instance, 
because  the  same  powers  are  given  indiscriminately  to  the 
Bishop,  or,  in  the  case  of  the  see  being  vacant,  to  the  guardian 
of  the  spiritualties;  and  it  is  clear  that  the  guardian  of  the 
spiritualties  is  not  a  visitor. 

But  even  supposing  that  this  matter  was  within  the  Bishop's 
visitatorial  authority,  yet  he  has  not  acted  in  the  character  of  a 
visitor.  The  exercise  of  a  visitor's  power,  in  a  case  Uke  the  pre- 
sent, is  a  judicial  act ;  and  a  judge  cannot  determine  without 
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hearing  the  parties  concerned.     So  that  even  if  he  had  the  right        1788. 
to  exercise  such  a  power,  he  should  have  done  it  in  a  formal  the  King  r. 
manner,  and  should  at  least  have  convened  the  parties  interested,  ^",^2^°^ 
to  give  them  an  opportunity  of  making  a  defence. 

The  next  question  is.  Whether  there  be  anything  in  the  pro- 
ceedings of  the  fellows  to  prevent  the  Court  from  granting  the 
mandamus  ?  This  being  an  application  to  the  discretion  of  the 
Court,  if  we  saw  that  either  of  the  two  persons  returned  by  the 
fellows  was  manifestly  improper,  we  would  not  interfere.  Then 
it  is  necessary  to  consider  whether,  under  the  construction  of  the 
statutes  of  the  college,  they  be  proper  objects  or  not.  I  do  not 
think  that  the  fellows  have  been  wrong  in  their  construction  of 
them.  The  words  of  the  statute  de  prafectione  et  qualitate 
magistri  are,  ''in  cujus  vero  electione  hoc  imprimis  observari 
volumus,  ut  ipsius  domUs  atque  sociorum  ejusdem  semper  ratio 
habeatur ;  ut  hi,  si  qui  inter  eos  ad  hoc  munus  obeundum  in- 
veniantur  idonei,  cateris  praeferantur ;  sin  hujusmodi  in  domo 
nulli  extiterint,  tum  aliunde  assumantur."  It  would  be  very 
extraordinary,  if  by  the  word  *'domu8**  the  whole  body  was 
meant,  that  the  statute  should  afterwards  proceed  to  mention  the 
**socio8,''  who  are  the  corporate  and  principal  part  of  the  college, 
in  a  secondary  view.  It  would  have  been  more  natural  to  have 
taken  the  capital  members  first.  Therefore  if  "  sodorum  "  were 
not  meant  as  synonymous  with  ''  domua,''  I  construe  the  latter 
word  as  restrictive  of  the  generality  of  the  former  word  ''domvSf'* 
explaining  in  what  sense  it  was  intended  to  be  used.  Nor  is 
this  unlikely  to  have  been  the  intention  of  the  legislator;  for 
probably  at  that  time  he  had  no  idea  that  persons,  who  had 
ceased  to  be  actual  members  of  the  college,  would  continue  to 
keep  their  names  on  the  college  boards  for  any  other  purposes. 
Considering  this  question  therefore  in  every  point  of  view,  I 
am  of  opinion  that  the  rule  for  the  mandamus  should  be  made 
absolute. 

BULLBR,  T. : 

That  the  Bishop  of  Ely  is  the  general  visitor  of  Peterhouse  is       [  337  ] 
clear ;  and  it  is  equally  clear  that  this  Court  has  no  jurisdiction 
to  inquire  into  acts  done  by  a  visitor  as  such.     I  have  never 
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1788.         been  inclined  to  assume  a  jurisdiction  on  any  subject  which 
THB^Knio  V.  I  have  not  found  to  have  been  previously  exercised  by  the  Court, 
^™  Bly.^**  particularly  in  questions  between  members  of  the  colleges  of  the 
universities.    In  such  cases  my  inclination  is  against  the  juris- 
diction of  the  Court,  unless  I  am  compelled  by  legal  authorities 
to  support  it.    The  first  point  to  be  considered  in  this  case  is. 
Whether  the  act  done  by  the  Bishop,  and  which  is  the  subject  of 
the  present  complaint,  were  or  were  not  a  visitatorial  act? 
Secondly,  if  it  were  not,  Whether  it  can  now  be  inquired  into 
and  redressed  by  him  as  visitor,  supposing  it  to  be  wrong.    As  to 
the  first  point ;   I  think  there  is  not  the  smallest  pretence  or 
foundation  for  saying  that  the  Bishop  appointed  Mr.  Longmire 
in  his  capacity  of  visitor.    The  very  form  of  appointment  decides 
that  it  was  made  in  plenojtire.    In  it  he  asserts  a  right  vested  in 
him  by  the  statutes  by  reason  of  the  nullity  of  the  election  and 
proceedings    of    the   fellows    in    not   presenting    two    persons 
qualified.    His  proceedings  therefore  have  not  even  the  shew  of 
a  visitation ;  for  whenever  that  is  intended,  the  parties  whose 
conduct  or  whose  rights  are  objected  to  should  be  heard  or  at 
least  convened  before  him,  and  have  an  opportunity  of  being 
heard;  but  in  the  present  instance  this  ceremony  was  totally 
omitted.    In  a  late  case  of  The  King  v.  The  Bishop  of  Lincoln, 
where  an  application  was  made  to  him  as  visitor,  the  Court  said 
they  would  grant  a  mandamus  to  compel  him  to  hear.*    A 
visitor  is  certainly  not  bound  to  proceed  according  to  the  rules  of 
the  common  law ;  but  unless  there  be  a  general  visitation  of  the 
college,  there  should  be  an  appeal,  and  he  should  proceed  on 
that.    The  mode  of  proceeding  on  a  visitation  of  the  college  will 
not  apply  to  this  case.    Besides  I  am  of  opinion  that  in  cases 
where  the  right  of  appointment  devolves  on  the  Bishop  on  the 

♦  In  the  caBO  of  T?ie  King  v.  The  where  by  the  statutes  of  a  college  a 

Bishop  of  Lincoln,  where  a  manda-  visitor  is  appointed,  who  is  to  inter- 

mns  was  prayed  to  the  Bishop  as  pret  the  statutes,  and  an  appeal  is 

visitor  of  Lincoln  College,  Oxford,  lodged  with  him,  the  Court  will  com- 

to  compel  him  to  receive,  hear,  and  pel  him  to  hear  the  parties,  and  form 

determine,  an  appeal  of  Dr.  Halifax,  some  judgment,   though   they  will 

who  complained  of  an  undue  election  not  oblige  him  to  go  into  the  merits; 

to  the  office  of  rector  of  that  college,  for  it  is  sufficient,  if  he  decide  that 

to  which  Mr.  Homer  had  been  ad-  the  appeal  comes  too  late.      Trin. 

mitted,  the  Court  determined  that  25  Geo.  III.  B.  B. 
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neglect  of  the  fellows,  he  has  not  that  right  as  visitor,  but  under  1788. 
the  express  appointment  of  the  founder.  The  founder  may  THs^iiNa  «• 
control  the  visitor  from  interfering  in  any  other  case :  and  it  is  ^"  b?lt.**^ 
observable  that  where  the  fellows  do  not  return  two  persons,  the 
statutes  have  given  the  right  of  appointment  to  the  Bishop,  if 
the  see  be  full,  but,  if  not,  to  the  custo8  spiritualium,  which  is  a 
right  very  different  from  that  of  a  visitor:  if  the  see  were 
vacant,  the  custos  spirittuiliiun  could  not  visit,  but  yet  would  be 
entitled  to  this  appointment.  Secondly,  As  this  was  not  a 
visitatorial  act,  it  is  impossible  that  the  propriety  of  the  Bishop's 
conduct  can  be  inquired  into  by  him  as  visitor,  for  this  would  be 
to  determine  upon  his  own  right.  This  point  is  so  clear,  that  if 
there  were  no  authority  on  the  subject,  I  should  not  have 
hesitated  to  make  the  first  determination  upon  it.  A  visitor 
cannot  be  a  judge  in  his  own  cause,  unless  that  power  be 
expressly  given  to  him.  A  founder  indeed  may  make  him  so, 
but  such  an  authority  is  not  to  be  implied  ;  he  cannot  visit  him- 
self. In  the  present  instance  the  Bishop  of  Ely  claimed  an 
interest,  and  asserted  a  right,  in  the  appointment  of  the  master ; 
and  that  appointment  is  the  act  complained  of.  The  case  of 
The  King  v.  The  Bishop  of  Chester*  is  a  strong  authority  on  this 
point :  it  does  not  indeed  go  the  whole  length  of  this  case ;  but 
the  principle  of  it  is,  that  the  same  person  cannot  be  the  visitor 
and  the  visited.  It  was  thrown  out  in  argument  that  that  case 
was  not  approved  of  in  Westminster  Hall  at  the  time  it  was 
decided :  for  my  own  part  I  have  no  reason  to  disapprove  of  it ; 
and  it  has  been  recognized  by  Lord  Habdwiokb,!  and  sanctified 
by  the  Legislature.}:  The  consequence  of  this  is,  that  the  power 
of  deciding  the  present  contest  on  the  construction  of  the 
statutes  devolves  on  this  Court;  and  the  application  for  the 
mandamus  is  right,  provided  the  prosecutor  has  supported  the 
grounds  on  which  it  is  founded  to  the  satisfaction  of  the  Court. 

This  leads  to  the  enquiry  whether  the  fellows  have  done  right 
on  the  present  occasion.  In  the  course  of  the  argument  upon 
the  merits,  much  has  been  said  on  the  meaning  of  the  word 
''  domus''  Therefore  it  is  material  to  consider  in  what  sense  it  is 
used  in  the  statutes  which  have  been  given  to  this  college ;  but 
*  2  Str.  797.  f  1  Vee.  Sen.  471.  t  2  Gteo.  H.  c.  29. 
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1788.  I  do  not  think  that  the  case  wholly  depends  upon  that.  The 
THB^mo  V.  statutes  which  have  been  read,  however  originally  given,  are 
^™  Blt.^^  those  by  which  the  college  is  undoubtedly  governed.  Domus 
is  a  very  extensive  word,  and  has  different  significations  accord- 
ing to  the  subject-matter  to  which  it  is  applied.  In  order  there- 
fore to  understand  the  true  meaning  of  it  in  this  case,  we  must 
consider  the  subject-matter  concerning  which  it  is  used,  and 
inquire  what  was  the  intention  of  the  person  who  used  it.  In 
ancient  times  a  Bishop  of  Ely,  with  a  very  laudable  and  pious 
design,  resolved  to  found  a  college.  He  founded  it  by  the 
name  of  domtis  site  collegium,  and  directed  it  to  be  called  domum 
sancti  Petri  seu  collegium  scholarium  episcopi  ElienHs;  and  he 
says  that  he  did  it  in  order  to  advance  poor  scholars  in  literature. 
Where  a  man  founds  a  college,  and  in  the  instrument  of  founda- 
tion itself  speaks  of  the  college,  what  can  he  mean  but  that 
college  founded  by  himself :  here  it  is  expressly  called  by  the 
Bishop,  who  founded  it,  the  college  of  the  scholars.  They  were 
the  objects  of  his  bounty ;  and  the  college  founded  by  him  con- 
sisted only  of  a  master  and  a  certain  number  of  scholars,  to  be 
enlarged  hereafter  if  the  revenues  which  he  gave  to  the  college 
would  permit  it.  Those  were  the  persons  of  whom  the  domus 
was  to  consist.  The  scholars  are  his  adopted  children  ;  they  eat 
of  his  bread,  and  are  supported  by  his  substance.  But  the  inde- 
pendent members  stand  much  in  the  light  that  a  woman  would 
consider  a  child  of  her  husband  by  a  former  wife,  when  put  in 
competition  with  her  own;  they  are  strangers  to  the  founda- 
tion. There  are  a  variety  of  instances  in  the  course  of  the 
statutes,  in  which  the  word  donms  is  used  as  synonymous  to  "  the 
society,"  and  only  means  the  master  and  scholars ;  and  in  dif- 
ferent places  the  words  nostra  domua  scholarium  are  used.  So  in 
the  statute  **De  numero  scholarium"  In  the  statute  *'De  scho- 
laribus  qui  se  ad  obseqvia  transferunt  extra  damum"  there  is  an 
expression  which  shews  that  no  distinction  is  made  between  the 
place  which  the  scholar  had  in  the  house,  and  the  house  itself, 
when  he  is  deprived ;  for  the  words  are  **  a  loco  suo  et  domo 
pradtctis  sit  eo  ipso  privatum  omnino"  If  this  be  the  true 
sense  and  meaning  of  the  word  **  domus  "  as  used  in  general  in 
the  statutes,  it  will  require  very  strong  arguments  to  shew  that 
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it  ought  to  receive  a  different  construction  in  this  statute,  entitled  1788. 
De  prafectione  et  qtuUitate  magistri.  I  will  first  state  what  I  con-  thb  kiko  r. 
ceive  to  be  the  substance,  sense,  and  meaning,  of  the  statute ;  ^^^  e'lt.^^ 
and  then  I  will  proceed  to  examine  more  minutely,  whether  the 
construction  which  I  put  upon  it  be  warranted  by  the  words  or 
not.  First,  I  say  the  substance,  sense,  and  meaning  of  it  is,  that, 
in  the  election  of  a  master,  regard  shall  always  be  had  to  the 
scholars,  so  that,  if  there  be  any  among  them  who  are  qualified, 
they  shall  be  preferred  to  all  others :  but  if  there  be  none  such 
among  the  scholars,  then  the  two  to  be  returned  to  the  Bishop 
shall  be  taken  from  among  other  persons.  Then  is  this  con- 
struction warranted  by  the  words  of  the  statute  ?  The  objections 
to  it  are  three ;  1st,  that  the  words  ''  ipsius  domiu  "  must  then  be 
mere  surplusage,  and  have  no  meaning.  2ndly,  That  there  are 
three  classes  of  persons,  intended  as  the  objects  of  the  founder's 
bounty  in  succession,  namely,  the  scholars  of  the  college,  the  in- 
dependent members  of  it,  and  the  members  of  other  colleges, 
giving  to  each  of  the  two  first  a  preference  in  the  order  in  which 
they  stand.  And  Srdly,  That  there  are  other  words  in  this  sta- 
tute which  will  entirely  exclude  the  independent  members  of 
this  college,  if  they  be  not  allowed  to  be  a  separate,  and  the 
second,  class  of  persons  capable  of  being  elected.  These  objections 
perhaps  might  well  be  reduced  to  two,  but  I  shall  consider  them 
as  three  distinct  objections,  in  order  to  give  the  answers  more 
clearly  to  each  of  them.  As  to  the  first,  I  hold  that  the  words 
''  ip^us  domiis  "  are  mere  surplusage :  but  if  they  be  not  so,  both 
requisites  must  be  complied  with ;  and  the  first  must  be  con- 
sidered as  qualified  and  restrained  by  the  latter,  according  to  the 
construction  which  my  brother  Ashhurst  has  put  upon  them. 
It  is  not  to  be  wondered  at  that  there  should  be  a  redundancy  of 
expression  in  these  statutes ;  whoever  reads  the  parade  of  elo- 
quence which  is  to  be  found  in  the  exordium,  or  introductory 
part  of  these  statutes,  wiU  be  led  to  expect  even  more  verbosity 
than  the  statutes  themselves  afford.  But  it  is  extremely  clear 
that  neither  in  this  nor  in  any  other  part  of  the  statutes  is  the 
word  ''  domuB "  used  as  signifying  the  house  or  building. 
Throughout  the  statutes  it  means  the  persons  of  the  college,  and 
for  the  reasons  which  I  have  already  given,  I  think  it  means 
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1788.  only  those  who  are  the  members  of  the  foundation.  It  has  been 
Thb"kino  v.  said  that  the  founder  must  have  had  other  persons  in  his  con- 
'^"f  ^LT.^^  templation  besides  the  members  of  the  foundation,  though  it  is 
admitted  that  his  object  was  only  to  provide  for  those  par- 
ticular persons.  If  his  object  were  only  to  provide  for  those  par- 
ticular persons,  it  would  go  a  great  way  to  decide  this  question. 
But  I  agree  that  he  had  other  persons  in  his  contemplation :  but 
those  were  not  the  independent  members  of  the  college;  they 
were  the  enlarged  number  of  the  scholars,  which  the  founder 
hoped  would  be  added  to  the  college  as  the  revenues  increased. 
Nothing  appears  to  shew  a  predilection  in  favour  of  any  others. 
The  words  "  dom^  atque  sociorvm''  being  coupled  together  in 
this  statute  convince  me  that  only  those  were  meant  who  are 
members  of  the  foundation,  who  subsist  on  the  founder's  bounty, 
and  that  it  is  nothing  more  than  a  redundancy  of  expression. 
But  as  I  shall  have  occasion  to  observe  more  on  these  words  in 
considering  the  second  objection,  I  will  proceed  to  that,  which  is, 
that  there  are  three  classes  of  persons,  who  are  successively 
intended  to  be  preferred;  and  they  are  said  to  be,  1st,  The 
scholars ;  2ndly,  The  independent  members  of  the  college ;  and, 
8rdly,  Persons  of  other  colleges  properly  qualified :  now  taking  it 
to  be  clear  that  domua  means  persons  of  some  description,  let  us 
see  how  the  words  must  be  read  according  to  the  defendant's  con- 
struction. It  will  be  that,  in  the  election  of  a  master,  regard  is 
to  be  had  to  the  members  of  the  college,  and  to  the  scholars  of 
the  same ;  so  that  they,  if  any  be  found  amongst  them  fitting, 
&c.,  cateris  praferantwr.  But  I  deny  that  an  independent  mem- 
ber is  a  member  of  the  college  within  the  meaning  of  the  statute ; 
for  if  he  were,  it  would  be  to  say  that  the  independent  members 
should  be  provided  for  in  the  same  degree  as  the  dependent 
members,  since  according  to  that  construction  no  distinction  is 
made  between  those  who  are  scholars,  and  those  who  are  not  so : 
and  yet  it  is  admitted  that  those  who  are  fellows  were  meant  to 
be  preferred  to  those  who  are  not.  This  therefore  cannot  be 
the  true  meaning  of  the  statute.  But  Srdly,  Other  arguments 
have  been  drawn  from  some  particular  words  which  follow  in 
this  clause ;  and  it  is  objected  that  such  a  construction  will  en- 
tirely exclude  the  independent  members  of  the  college,  unless 
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they  be  allowed  to  be  a  distinct  and  separate  class.  The  par-  1788. 
ticular  words  relied  and  commented  upon  are  '*  ut  hi,  d  qui  inter  thb'kino  v. 
eo«,  <fc.,  cffiteris  praferantur;  ain  hujusmodi  in  domo  nuUi  ^"^^?^^^ 
extiterinty  turn  aliunde  asaumantur."  But  all  the  ingenious  ar- 
guments drawn  from  these  expressions  are  answered  by  the 
meaning  of  the  word  domus ;  for  if  domvs  mean  the  members  of 
the  college,  the  words  ''  qui  inter  eos  "  necessarily  refer  to  those 
who  were  before  mentioned,  namely,  among  the  fellows  or  scholars, 
according  to  the  construction  I  put  upon  the  statute,  or  among 
the  members  of  the  college  at  large,  according  to  the  construction 
which  the  defendant's  counsel  have  put  on  it.  But,  qudcunque 
vid  datd^  they  must  refer  to  domus  as  well  as  sociorvm;  and 
whether  cateris  in  its  true  sense  may  mean  the  rest  only,  or 
others,  is  a  nicety  which  does  not  merit  much  attention :  but 
here  from  the  context  it  must  mean  others.  But  if  none  be 
found  in  the  society  or  of  the  foundation,  then  two  are  to  be 
taken  aliunde^  that  is,  elsewhere,  or  out  of  other  persons,  which 
comprehends  all  persons  except  the  scholars,  out  of  whom  the 
choice  is  first  to  be  made,  if  there  be  any  who  are  qualified. 

Thus  stands  the  case  on  the  merits,  as  they  have  been  argued 
on  the  part  of  the  defendant,  and  even  if  it  rested  here,  I  am  of 
opinion  that  the  mandamus  ought  to  be  granted.  But  there  are 
other  parts  of  this  case  which  would  require  very  mature  con- 
sideration before  this  apphcation  is  refused.  First,  I  hold  that 
the  Bishop  has  no  right  to  appoint  in  this  instance  as  visitor ;  his 
authority  arises  under  an  express  designation  in  the  statutes,  and 
he  must  take  it  as  it  is  there  given  to  him.  But  on  the  con- 
struction of  these  statutes  it  is  wholly  immaterial  to  consider 
whether  he  be  visitor  or  not ;  for  a  power  to  appoint  is  only  given 
to  him  by  the  statutes,  in  case  the  fellows  do  not  agree  upon  two 
to  be  returned  to  him  upon  the  third  scrutiny ;  and  if  the  see 
be  vacant  at  the  time  of  their  default,  then  it  is  given  to  the 
guardian  of  the  spiritualties.  Upon  the  words  of  this  statute  it 
seems  to  be  extremely  clear  that  the  Bishop  has  no  right,  unless 
default  is  made  by  the  scholars  in  not  making  a  return  to  him. 
It  was  to  the  scholars  that  the  statute  meant  to  give  the  effective 
disposition  of  the  office  of  master  in  a  qualified  way.  They  are 
first  to  name  two,  who  ought  to  be  the  two  the  most  fit  whom 
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1788.  pened  by  reason  of  the  outrageous  flowing  of  the  sea  in  and  upon 
D^^  f,^  marsh  grounds  and  other  low  places,  as  also  by  occasion  of  land- 
Gbay.  waters  in  and  upon  meadows,  pastures,  and  other  low  grounds, 
adjoining  to  rivers,  floods,  and  other  water-courses ;  and  mentions 
in  the  commissions  to  be  granted,  that  the  walls,  ditches,  &c.,  by 
the  coast  of  the  sea,  and  marsh  ground,  were  broken  by  rage 
of  the  sea  flowing  and  reflowing,  and  by  means  of  the  trenches  of 
fresh  waters  descending  and  having  course  by  divers  ways  to  the 
sea.  Over  these  therefore  the  commissioners  were  to  have  juris- 
diction. Now  in  the  present  case  this  is  a  water-course  leading 
to  the  sea :  and  though  it  is  stated  that  the  tide  does  not  flow 
over  the  whole  ground  where  the  work  in  question  was  done,  yet  it 
flows  over  part.  It  is  likewise  stated  that  all  was  marsh  land,  and 
that  unless  the  sewers  in  the  upper  part  of  the  ground  be  cleared, 
the  work  in  the  lower  part  will  be  of  no  avail.  This  therefore 
appears  to  be  both  within  the  words  of  the  statute,  and  the  mis- 
chief intended  to  be  remedied  by  it. 

BuLLBB,  J.  (after  stating  the  case) : 

[  865  ]  First,  it  is  objected  that  this  is  not  stated  to  be  a  common 

sewer :  but  stating  it  to  be  a  sewer  is  stating  it  primd  fade  to  be 
a  common  sewer ;  it  also  appears  to  be  a  common  sewer,  because 
it  is  stated  in  the  case  that  the  tide  flows  and  reflows  there.  And 
upon  this  case  the  Court  is  bound  to  say  that  it  is  a  common 
sewer.  Now  what  is  a  sewer  ?  It  is  common  and  public  in  its 
nature ;  it  is  so  considered  in  Gallis's  Headings,  one  of  the  best 
performances  on  that  subject,  and  which  has  always  been 
admitted  as  good  authority.  But  the  statute  mentions  several 
things  which  are  not  of  a  public  nature,  as  drains,  gutters,  ponds, 
&c.,  which  are  private,  and  on  which  there  can  be  no  navigation  ; 
and  yet  these  are  expressly  subject  to  the  jurisdiction  of  the  Com- 
missioners of  Sewers.  The  line  to  be  drawn  is  this ;  if  they  be 
necessary  or  useful  in  navigation,  the  statute  does  extend  to 
them ;  otherwise  they  are  not  within  it.  Now  in  this  case  they  are 
useful;  and  that  distinguishes  it  from  the  case  in  Blackstone: 
for  in  that  case  there  was  no  navigable  stream,  no  passage  for 
boats,  the  tide  did  not  flow  there,  and  it  was  dry  at  some  seasons 
of  the  year,  but  in  wet  seasons  it  was  necessary  to  conduct  the 


K.  B.  EAST.  TERM— 2  T.  E.  358-^66.  497 

land  waters  into  the  Thames,  without  which  inundations  would        1788. 
happen  in  the  parishes.    That  in  truth  was  a  mere  drain  for  the      dore  v. 
lands ;  it  was  of  a  private  nature,  and  was  not  stated  to  be  use-       ®^^^- 
f ul  to  the  navigation  of  the  Thames ;  and  therefore  the  Court 
thought  that  it  was  not  within  the  statute  28  Hen.  YIII.    But 
that  is  not  like  the  present  case ;  for  here  it  is  expressly  stated 
that  there  was  a  navigation,  and  that  it  was  essential  for  the 
support  of  it  that  the  part  above  the  dye-house  should  be 
cleansed.    Then  it  is  objected.  Where  will  the  jurisdiction  of  the 
commissioners  stop  in  such  cases  ?    The  line  may  be  drawn  from 
this  case,  where  it  is  stated  that  the  party  over  whose  land  the 
work  is  done  is,  or  is  likely  to  be,  benefited  by  it :  if  he  be  so, 
that  is  sufficient  to  give  them  jurisdiction. 

Geose,  J.  declared  himself  of  the  same  opinion ;  observing,       [  366  ] 
that  it  appeared  by  the  case  that  this  was  a  common  sewer; 
that  it  was  useful  to  the  navigation ;  and  that  the  work  done  was 
beneficial  to  the  public,  and  even  to  the  plaintiff  himself. 

Poitea  to  the  defendant. 


LOED  AMHEEST  v.  LOED  SOMMEES  and  Othees.       itss. 

(2  T.  E.  372-376.)  AjmllS. 

Stables  lented  by  the  colonel  of  a  regiment,  by  order  of  the  Grown, 
for  the  uae  of  the  regiment  (the  colonel  not  using  them  for  his  own 
horses,  nor  oocupying  them  at  all),  are  not  liable  to  be  rated  to  the 
x«lief  of  the  poor.  The  possessions  of  the  Grown  or  of  the  public  are 
not  rateable. 

Tbsspass  for  taking  the  plaintiff's  goods.  Flea,  the  general 
issue.  A  case  was  reserved  at  the  trial  for  the  opinion  of  this 
Court.  On  the  26th  of  July,  1780,  his  Majesty,  by  his  sign- 
manual,  gave  a  warrant  to  Lord  Bobert  Bertie,  the  then  captain 
and  colonel  of  the  2nd  troop  of  horse  guards,  reciting  that  it  had 
been  represented  to  his  Majesty,  that  the  term  heretofore  granted 
of  the  stables  and  riding-house,  occupied  by  his  said  troop,  would 
expire  on  the  24th  June,  1788 ;  that  the  proprietors  thereof  would 
not  agree  to  grant  a  further  term ;  and  that  it  would  be  for  the 

B.B. — ^VOL.   I.  K  K 
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1788.  benefit  of  his  said  troop,  to  agree  with  Abraham  Adams  for  the 
£oBD  building  of  stables  and  a  riding-house  for  the  use  of  the  said 
''^OBD^  ^*  troop,  and  to  take  a  lease  of  the  same  for  forty  years  from  the 
SoMMJSBs.  24th  June,  1788,  when  the  lease  of  the  stables  then  occupied  would 
expire,  at  the  yearly  rent  of  9991.  by  which  his  Majesty  authorized 
Lord  Bobert  Bertie,  to  agree  with  Adams  for  the  building  of 
stables  and  a  riding-house,  and  to  accept  and  take  a  lease  of  such 
stables  and  riding-house,  when  completed  and  finished,  for  forty 
years  from  the  24th  June,  1788,  at  the  rent  above-mentioned,  and 
to  execute  a  counterpart  of  such  lease;  and  directed  that  it 
should  be  binding  upon  Lord  Bobert  Bertie,  and  the  captain  and 
colonel  of  his  second  troop  of  horse-guards  for  the  time  being, 
during  the  said  term.  An  agreement  was  accordingly  entered 
into  between  Lord  Bobert  Bertie,  as  captain  and  colonel  of  the 
second  troop  of  horse-guards,  and  Adams,  for  building  the  said 
stables,  riding-house,  offices,  rooms,  stalls,  lofts,  chambers,  and 
apartments,  (according  to  a  plan  then  delivered,)  in  which  agree- 
ment Adams  covenanted  to  complete  the  buildings  on  or  before 
the  1st  of  June,  1788,  fit  for  the  reception  of  all  and  every  the 
servants,  grooms,  hostlers,  horses,  and  cattle  belonging  to  the 
said  troop  of  horse-guards.  And  the  agreement  contained  all  the 
usual  covenants  which  were  to  be  inserted  in  the  lease.  On  the 
10th  of  March,  1782,  Lord  Bobert  Bertie  died,  and  upon  his 
decease  the  plaintiff  was  appointed  the  captain  and  colonel  of  the 
said  troop.  The  stables,  riding-house,  and  premises,  were  finished, 
and  the  key  thereof  delivered  by  Mr.  Adams's  clerk  to  Lord 
Amherst's  porter,  and  the  horses  of  the  said  troop,  except  the 
horse  of  and  belonging  to  the  captain  and  colonel  of  the  said  troop, 
have  ever  since  been,  and  still  are  kept  therein.  No  person  resides 
constantly  at  the  stables,  nor  is  there  any  room  or  apartments 
fitted  up  in  the  same  for  the  purpose  of  residing  or  dwelling 
therein.  Two  grooms  are  hired  and  paid  by  the  purveyor  to 
take  care  of  the  horses ;  each  of  whom  in  his  turn  sits  up  by 
night  with  two  troopers  as  sentinels.  The  only  use  made  of 
the  stables  is  to  keep  the  troop  horses  with  the  accoutrements 
belonging  to  them,  except  the  horse  and  accoutrements  of  and 
belonging  to  the  captain  and  colonel  of  the  said  troop,  which 
never  have  been  kept  at  the  said  stables.    The  rent  of  the 
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stables  is  paid  by  the  agent  of  the  troop,  and  is  charged  by        ^788. 

him  on   aU  the  troop,  (except  the  colonel,  the  chaplain,  and       Lobd 

the  surgeon,)  and  is  stopped  out  of  their  pay.    The  colonel  ^^lohd^  *' 

appoints  the  agent,  and  displaces  him  at  pleasure ;  and  has  the     Somuebs. 

absolute  direction  of  the  regiment,  and  the  funds  of  it.    A  certain 

suin  is  issued    by  government  for  each   regiment,  and    paid 

whether  the  regiment  be  full  or  not.    If  the  regiment  be  not  full, 

the  pay  of  such  soldiers  as  are  wanting  to  complete  it  goes  to 

the  colonel :  but  still  the  same  stoppage  is  made  out  of  each 

man's  pay  for  the  payment  of  the  rent  of  the  said  stables  as  when 

the  regiment  is  full.    The  plaintiff  was  rated  for  the  same  stables, 

riding-house,  and  premises,  being  situate  in  the  parish  of  St. 

Mary-le-bone,  Middlesex,  for  the  relief  of  the  poor  of  the  said 

parish  for  the  year  1786,  at  13d.  in  the  pound,  which  according 

to  the  rent  of  9991.  amounted  to  181.  Is.  9d. ;  and  this  rate  not 

being  paid,  two  of  the  defendants,  being  justices  of  the  peace  for 

the  county  of  Middlesex,  granted  a  warrant  of  distress  to  the  other 

defendant,  the  collector  of  the  said  rate,  who  went  to  the  plaintiff's 

house  under  the  said  warrant,  the  same  being  first  backed  by  a 

justice  of  the  peace  for  the  city  and  liberty  of  Westminster,  and 

took  the  goods  mentioned  in  the  declaration. 

After  hearing  counsel  for  the  defendant : 

ASUHUKST,  J. : 

It  is  admitted  that  neither  the  possessions  of  the  Grown,  nor  of  ^  ^^^  ^ 
the  public,  are  liable  to  be  rated  to  the  poor.  Then  must  not  the 
property  in  question  be  considered  as  falling  within  one  or  the 
other  of  those  descriptions  ?  It  is  clear  that  there  is  no  actual 
occupation  by  the  plaintiff,  and  that  it  is  only  used  for  the  recep- 
tion of  the  troopers'  horses ;  neither  can  the  persons  who  in  turns 
work  in  the  stables  be  said  to  be  occupiers.  It  has  been  argued 
that  every  species  of  property,  from  which  the  landlord  receives 
an  annual  income,  is  liable  to  be  rated ;  because  it  must  be  pre- 
sumed that  the  landlord  lets  it  for  so  much  the  less  under  the  idea  of 
its  being  rated.  But  it  may  be  said  on  the  other  hand,  that  where 
the  property  is  in  the  possession  of  the  Grown,  the  rent  is  paid 
by  the  public ;  and  though  it  is  stated  in  this  case  that  so  much 
is  deducted  out  of  each  man's  pay  for  the  acconmiodation  of  the 
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1788.  horses,  yet  in  order  to  enable  them  to  pay  that  rent,  the  public 
allow  them  the  greater  pay :  and  were  it  not  for  that  deductiont 
the  public  would  give  each  man  so  much  the  less;  so  that 
eventually  it  is  paid  by  the  public.  This  property  therefore  must 
be  considered  as  in  the  occupaton  of  the  public,  and  is  not  rate- 
able  to  the  poor. 

BULLBB,  J. : 

[  876  ]  The  question  is.  Whether  the  plaintiff  be  or  be  not  the  occupier 

of  these  premises  ?  There  is  no  case  which  is  exactly  applicable 
to  the  present.  It  has  been  contended,  that  the  plaintiff  is  the 
occupier,  because  he  is  the  lessee  of  the  stables.  But  it  appears 
on  this  case  that  he  did  not  contract  as  a  general  lessee ;  and  it 
is  material  to  consider  the  effect  of  the  sign-manual.  It  appears 
to  us  that  the  plaintiff  acted  merely  for  the  benefit  of  the  public, 
by  order  of  the  Grown  :  he  contracted  by  leave  of  the  Grown,  and 
is  like  a  trustee  for  the  public,  deriving  no  benefit  whatever  to 
himself  from  the  contract.  For  if  he  had  acted  for  his  own 
benefit,  there  would  have  been  no  occasion  for  the  sign-manual. 
Besides,  it  appears  that  in  point  of  fact,  so  far  from  the  colonel's 
making  use  of  these  stables,  his  horses  have  never  stood  there. 
So  that  in  no  point  of  view  whatever  can  the  plaintiff  be  con- 
sidered as  the  occupier. 

[  876  ]  Gbobb,  J.  declared  himself  of  the  same  opinion. 


1788. 
April  18. 


HOABE    AND    Anothee    v.    PATtTTRR. 

(2  T.  E,  376.) 

A  pawnbroker  has  no  lien  on  plate  after  the  death  of  a  tenant  for  life, 
who  pawned  it  with  him,  as  against  the  remainder-man,  although  the 
pawnee  had  no  notioe  of  ilie  settlement. 

Tbovbr  for  plate  by  the  plaintiffs,  who  claimed  under  a  re- 
mainder-man, against  the  defendant,  to  whom  it  was  pawned  by 
the  tenant  for  life.  Admiral  Stewart  by  will  gave  his  plate  to 
trustees  for  the  use  of  his  wife  durante  vidvitate^  requiring  her  to 
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sign  an  inventory,  which  she  did  at  the  time  the  plate  was        1788. 
delivered  into  her  possession.    She  afterwards  pawned  it  with     hoIbb  v, 
the  defendant  for  a  valuable  consideration,  who  had  no  notice  of      ^^^^^^ 
the  settlement;  and  before  the  commencement  of  this  action, 
she  died.    A  demand  and  refusal  was  proved.    A  special  case 
was  reserved  before  Buller,  J.  at  the  last  Sittings  at  Westminster, 
stating  these  facts ;  and  the  question  was.  Whether  the  defendant 
were  bound  to  deliver  up  the  plate  without  being  paid  the  money 
he  had  advanced  on  it? 

Baldtoin,  for  the  defendant,  declared  that  he  could  not  argue 
against  so  established  a  point. 

Oibbs,  for  the  plaintiff. 

Per  GuBiAM : 

This  point  is  clearly  established,  and  the  law  must  remain  as  it       [  876  ] 
is  till  the  Legislature  think  fit  to  provide,  that  the  possession  of 
such  chattels  shall  be  a  proof  of  ownership.  * 


LOED    LONSDALE    and    Others    v.    CHUECH.  nss, 

(2  T.  E.  388—390.)  -^J^*^  ^^' 

In  an  action  on  a  bond,  damages  may  be  recovered  for  more  than  the 
amount  of  the  penalty ;  and  the  Court  will  not  stay  proceedings  upon 
paying  the  penalty  into  Court. 

Thb  defendant,  on  being  appointed  receiver  of  the  harbour- 
dues  of  Whitehaven  by  the  plaintiffs,  who  were  trustees  for 
carrying  into  execution  several  Acts  of  Parliament  relating  to  . 
that  harbour,  entered  into  three  bonds  of  two  thousand  pounds 
each,  conditioned  to  account  to  the  plaintiffs  for  all  sums  so 
received  by  him.  The  defendant,  on  being  called  upon  by  the 
trustees  to  account,  admitted  that  he  had  5,400Z.  in  his  hands ; 
but  the  trustees,  conceiving  that  he  had  received  interest  for 
several  parts  of  that  sum,  filed  a  bill  in  equity  to  compel  a  dis- 

*  See  per  Lord  E2NY0N,C.  J.,  in  c7ar?nanv.  H^ooZolon,  3  T.R  621,  reported 
in  loco,  po§i. 
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1788.        covery;  and  having  in  the  mean  time  brought  three  several 

L^       actions  against  him  on  these  bonds,  the  defendant  obtained  a 

^  Chtoch  ^'  '^®  calling  on  the  plaintiffs  to  shew  cause  why  the  proceedings 

in  two  of  the  actions  should  not  be  stayed  on  payment  of  the 

two  penalties  into  Court. 

Wood  shewed  cause  against  the  rule. 

Chambre,  in  support  of  the  rule,  cited  White  v.  Se<dey*  and 
Brangwin  v.  PerroU^ 

BULLEB,  J.  : 

[  389  ]  I  was  not  satisfied  with  the  determination  in  the  case  of  White 

V.  Sealey :  I  was  persuaded  that  many  cases  had  been  deter- 
mined upon  the  point,  though  they  did  not  occur  to  the  Court 
then ;  and  that  case  was  not  moved  again,  because  it  was  the 
case  of  a  surety.  On  searching,  I  find  several  cases  where  the 
doctrine  had  been  before  established.  In  EUiot  and  DaviSyX 
interest  upon  a  bond  was  decreed  to  be  paid,  though  it  exceeded 
the  penalty.  And  in  a  case  in  this  Court,  Tr.  6  G.  m.,  Lord 
Mansfield  said  the  penalty  is  merely  a  security,  and  where  it  is 
not  sufficient,  the  plaintiff  may  recover  damages  as  well  as  the 
penalty.  Nothing  can  prove  the  principle  stronger  than  the 
constant  practice,  where  an  action  is  brought  on  a  bond,  of 
giving  le.  damages.  In  CoUins  v.  Collins,^  which  was  an  action 
of  debt  on  bond  conditioned  for  the  payment  of  an  annuity, 
where  part  had  been  paid  before  the  action,  yet  there  was  judg- 
ment for  the  whole  penalty.  Holdipp  v.  OtwayW  was  an  action 
of  debt  on  a  bill  obligatory  of  682.  conditioned  to  pay  the  third 
part  of  the  costs  when  taxed.  The  prothonotary  taxed  501.  for 
interest  and  damages  for  detaining  the  debt,  and  judgment  was 
there  given  that  the  plaintiff  should  recover  his  debt  and  502.  for 
his  damages,  by  reason  of  the  detention :  and  on  a  writ  of  error 
being  afterwards  brought,  it  was  held  that  such  damages  might 
be  assessed.    And  in  DewdU  v.  Price^V  debt  was  brought  on  a 

•  Dougl.  49.  §  Burr.  820. 

t  2  Bl.  1190.  II  2  Saund.  106. 

I  Bunb.  23.  1[  Show.  P.  C.  16. 
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bond,  with  a  penalty  of  140t ;  a  bill  was  filed  in  Chancery ;  and  1788. 

it  was  referred  to  a  master  to  compute  the  principal,  interest,  and  £^ 

costs,  who  computed  the  prmoipal  and  interest  at  1541.  and  the  ^^chu^h  *' 
costs  at  671. ;  and  on  appeal  this  was  held  well  in  Dom,  Proc. 


THE   ZING    V.    ALICE    STTJBBS   and    Othbrs.  nss. 

(2  T.  B.  395—406.)  Aprtl2l. 

A  woman  may  be  appointed  an  oyerseer  of  the  poor. 

AucB  Stubbs,  widow,  Thomas  Miles,  and  Jonathan  Keeling, 
who  were  described  to  be  substantial  householders,  were,  on  the 
6th  of  October,  1787,  appointed  overseers  of  the  poor  for  the 
township  of  the  monastery  of  Bonton  Abbey,  in  the  county  of 
Stafford,  for  one  year  next  ensuing  the  date  thereof.  On  appeal 
to  the  Sessions,  this  appointment  was  confirmed,  subject  to  the 
opinion  of  this  Court  on  a  case  stated. 

Leycester  obtained  a  rule  to  shew  cause  why  the  order  of 
Sessions  should  not  be  quashed,  on  the  ground  (inter  alia)  that 
one  of  the  persons  appointed  was  a  woman. 

PlwrneVf  Syer,  and  Legh,  now  shewed  cause.  In  answer  to 
the  first  objection :  As  no  peculiar  objection  is  stated  against  the 
appointment  of  the  present  defendant,  the  objection  must  be  taken 
to  be  a  general  one,  that  a  woman  cannot  in  any  case  be  appointed 
an  overseer  of  the  poor,  and  that  she  is  by  law  exempted  from 
serving  such  an  office.  The  statute  48  Eliz.  c.  2.  mentions 
substantial  householders,  which  in  terms  comprehends  the 
present  defendant,  because  substantial  householder  has  no  refer- 
ence to  sex.  The  principal  duties  of  the  office  consist  in  collect- 
ing the  poor  rates  in  the  parish,  in  settling  the  parish  accounts 
and  in  providing  work  for  the  poor ;  aU  of  which  may  be  per- 
formed by  a  female.  A  woman  is  capable  of  serving  almost  all 
the  offices  in  the  kingdom ;  *  such  as  those  of  queen,  marshal, 

*  Ann,    Countess   of   Pembroke,  At  the  AasizeB  at  Appleby  she  sat 

Dorset,  and  Montgomery,  had  the  irith  the  judges  on  the  benoh.  Harg. 

office  of  Hereditary  Sheriff  of  West-  n.  Co.  Lit.  326,  a. 
morland,  and  exercised  it  in  person. 
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1788.  great  chamberlain,  and  constable  of  England,*  the  champion  of 
Thb"kino  v.  England,  commissioner  of  sewers,!  governor  of  a  workhouse,! 
Stubbb.  sexton,  §  keeper  of  the  prison  of  the  Gatehouse  of  the  dean  and 
chapter  of  Westminster,  ||  returning  officer  for  members  of 
parliament, If  and  constable,**  the  latter  of  which  is  in  some 
respects  judicial.  It  is  well  known  too,  that  the  office  of  gaoler 
is  frequently  executed  by  a  woman. 

Leycester,  contra.  With  respect  to  all  the  instances  in  which 
women  have  served  other  offices ;  no  argument  whatever  can  be 
drawn  from  them  to  shew  that  a  woman  is  competent  to  serve 
this  office,  there  not  being  the  least  similarity  between  the 
nature  of  the  respective  offices.  As  to  the  Queen  of  England,  it 
is  sufficient  to  say  that  of  all  other  stations  there  is  not  one 
perhaps  which  requires  less  personal  exertion  than  this.  And  it 
was  even  doubted  whether  the  regal  office  in  this  kingdom  was 
hereditary  in  a  female,  in  consequence  of  which  the  statute  1  M. 
st.  8,  c.  2,  was  passed,  purposely  to  declare  that  a  female  was 
capable  of  inheriting.  The  reason  why  a  female  may  hold  the 
office  of  constable  of  England,  is  because  she  may  appoint  a 
deputy  :tt  now  that  reason  is  an  admission  that  if  she  could  not 
appoint  a  deputy,  she  could  not  hold  the  office.  The  same 
reason  is  given  why  Lady  Bussell  might  hold  the  office  of  the 
custody  of  the  castle  of  Dunnington,  because  the  office  was 
granted  to  be  excercised  per  se  vel  deputatum  suum,  Gro.  Jac.  18. 
So  the  offices  of  great  chamberlain,  marshal,  and  champion  of 
England,  are  hereditary;  they  are  granted  to  a  man  and  his 
heirs.  With  respect  to  the  instance  of  a  commissioner  of  sewers ; 
it  is  merely  the  opinion  of  Gallis,  for  which  he  gives  the  absurd 
reason,  that  Semiramis  governed  Syria.  As  to  the  case  of  the 
sexton,n  which  is  said  to  be  only  a  private  office  of  trust,  to  take 
care  of  the  church,  &c.  and  therefore  a  woman  may  serve  it ;  it 
is  also  said  there,  that  if  there  were  any  thing  to  be  done  by  the 

*  Dy.  286,  b.  1[  lb. 

t  Oallis,  262,  3.  **  2  Hawk.  P.  0.,  c.  10,  s.  36. 

t  2  Lord  Baym.  1014.  tt  Dy.  286  b. 

S  2  Str.  114,  13  Yin.  Abr.  169.  }}  13  Yin.  Abr.  169;  2  Sir.  1114. 

II  3  Eeb.  32,  cited  in  2  Str.  1116. 
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sexton,  not  proper  for  a  woman,  it  would  be  otherwise.    Where-        1788. 
ever  it  is  said  that  a  woman  may  hold  any  particular  office,  it  is  thb^inq  v. 
either  because  the  office  is  ministerial,  or  because,  though  partly      s^^^^- 
judicial,  it  is  hereditary,  and  then  she  may  appoint  a  deputy. 
So  a  woman,  who  is  a  forester  in  fee,  cannot  execute  the  office 
herself ;  but  she  may  appoint  a  deputy,*  the  office  being  minis- 
terial, t    The  incompetency  of  women  extends  to  a  variety  of 
cases ;  they  cannot  serve  on  juries ;  vote  for  members  of  parlia- 
ment ;  t  nor  sit  in  parliament  themselves.    Then  as  to  this  office 
in  particular,  the  case  in  16  Yin.  Abr.  415  is  decisive  to  shew 
that  a  woman  is  incompetent  to  serve  it. 

AsHHURST,  J.  now  delivered  the  opinion  of  the  Court : 

The  objection  has  been  made  (amongst  other  objections) : —  [  ^^  3 
That  one  of  the  persons  appointed  was  a  woman,  who,  as  such, 
could  not  legally  be  appointed  to  such  an  office.  We  think  that 
the  circumstance  of  one  of  the  persons  appointed  being  a  woman 
does  not  vitiate  the  appointment.  The  only  qualification 
required  by  48  Eliz.  is  that  they  shall  be  substantial  house* 
holders ;  it  has  no  reference  to  sex.  The  only  question  then  is, 
whether  there  be  any  thing  in  the  nature  of  the  office  that  should 
make  a  woman  incompetent  ?  and  we  think  there  is  not.  There 
are  many  instances  where,  in  offices  of  a  higher  nature,  they  are 
held  not  to  be  disqualified ;  as  in  the  case  of  the  office  of  high 
chamberlain,  high  constable,  and  marshal;  and  that  of  a 
conmion  constable,  which  is  both  an  office  of  trust,  and  likewise, 
in  a  degree,  judicial.  So  in  the  case  of  the  office  of  sexton.  As 
to  the  case  in  Yin.  tit.  Poor,  415,  that  is  no  conclusive  authority. 
It  is  to  be  collected  from  the  case  that  there  were  other  persons 
in  the  parish  proper  to  serve ;  and  if  so,  the  Court  held  that  the 
justices  had  not  acted  improperly  in  refusing  to  approve  of  a 
woman  :  where  there  are  a  sufficient  number  of  men  qualified  to 
serve  the  office,  they  are  certainly  more  proper :  but  that  is  not 
the  case  here ;  and  therefore,  if  there  be  no  absolute  incapacity, 
it  is  proper  in  this  instance  from  the  necessity  of  the  case.  And 
there  is  no  danger  of  making  it  a  general  practice ;  for  as  the 
justices  are  invested  with  a  discretionary  power  of  approbation, 
*  4  Inst.  311.  t4lii0t.  293.  t  Aliut.  6. 
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1788.        it  is  not  likely  that  they  will  approve  of  such  an  appointment 
Ths~kino  V,  when  there  are  other  proper  objects. 
Stubbs.         yfQ  ^Q  jji  qI  opinion  that  the  appointment  ought  to  be 
allowed,  and  the  order  of  Sessions  confirmed. 


1788.  EEVELL    AND    Others   v.    JODEELL. 

AprUiB.  ^2  ^  ^  415—425.) 

By  a  grant  of  a  manor,  with  an  exception  of  the  wastes,  they  are 
thereby  seyered  from  the  manor,  though  the  copyholders  continue  to 
have  a  right  of  common  thereon  by  immemorial  custom.  And  after  a 
grant  of  the  soil  of  those  wastes  to  trustees  for  the  use  of  the  copyholders 
in  free-socage,  the  lands,  when  inclosed,  will  be  freehold,  and  not  copy- 
hold. A  copyhold  cannot  be  created  by  operation  of  law,  but  must  haye 
been  demised  or  demisable  by  copy  time  out  of  mind. 

An  issue  was  directed  imder  an  inclosore  Act,  26  Greo.  in. 
c.  67,*  to  try  whether  the  allotments  made  to  copyholders,  in 
respect  of  their  copyholds,  on  two  commons  called  Belperward 
and  Chevinward,  were  freehold  or  copyhold.  The  cause  was 
tried  at  the  last  Bummer  Assizes  for  Warwickshire,  when  a 
verdict  was  taken  for  the  plantiffs  by  consent,  the  parties 
intending  to  take  the  opinion  of  this  Court  upon  a  motion  for  a 
new  trial :  but  by  the  direction  of  the  Court  the  facts  were  put 
into  the  form  of  a  special  case ;  which 'stated  the  Act  of  Parlia- 
ment, reciting  that  disputes  had  arisen  between  the  defendant, 
as  lord  of  the  manors  of  Duffield  and  Belper,  in  the  county  of 
Derby,  where  the  commons  in  question  lie,  and  the  plantiffs, 
copyholders  of  the  said  manors,  respecting  the  tenure  under 
which  the  inclosed  lands  would  be  holden  by  them,  and  directing 
the  question  to  be  tried  in  a  feigned  issue.  The  case  also 
stated  that  on  the  25th  September,  1629,  4  Car.  I.,  the  King 
granted  to  Edward  Titchfield  and  others,  and  their  heirs,  &c., 
the  manors  of  Duffield  and  Belper,  with  all  their  rights,  &c. 
except  [inter  alia]  always  and  altogether  reserved  unto  the  King 
his  heirs,  and  successors,  all  and  singular  forests,  and  chases,  and 
all  parks,  &c.     Under  those  grantees  the  defendant  is  well 

*  Private  Act. 
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entitled  to  the  above-mentioned  manors.  In  the  6th  of  Car.  I.  1788. 
an  information  was  filed  by  the  Attomey-Greneral  in  the  Duchy  rkysll  v. 
Court  of  Lancaster,  against  the  Earl  of  Newcastle  and  others, 
stating  that  the  King  was  seised  of  the  forest  or  chase  of 
Duffield,  of  which  these  wards  were  part,  and  was  desirous  to 
approve,  but  that  the  defendants  claimed  some  estate  or 
common  therein  :  The  defendants  in  their  answers  admitted  the 
King's  seisin  of  the  land,  and  disclaimed  all  interest  therein 
but  rights  of  common  as  appendant  or  appurtenant  to  their 
copyholds  in  the  manors  of  Duffield  and  Belper,  for  all  cattle,  &c. 
levant  and  couchant ;  and  that  these  wards  had  been  parcel  of  the 
manor  of  Duffield  till  the  time  of  the  grant  above-mentioned. 
On  the  27th  March,  6  Gar.  I.  a  commission  issued  to  treat  with 
the  defendants  in  that  information,  and  it  was  mutually  agreed 
that  the  King  should  have  one-third  part  of  those  wards  in 
severalty,  and  the  commoners  the  other  two-third  parts.  In 
consequence  of  which,  on  2lBt  November,  9  Gar.  I.,  a  decree 
was  made  in  the  said  cause,  reciting  the  information,  and 
commission,  &c. ;  and  it  was  decreed,  that  the  King  should 
have  one-third  part  of  the  said  wards,  discharged  of  all  rights 
of  common,  &c. ;  and  that  the  commoners,  in  lieu  of  their 
common  which  they  had  formerly  enjoyed  upon  the  whole 
of  the  said  wards,  should  have,  hold,  and  enjoy,  for  ever, 
the  other  two  parts  of  the  said  wards,  to  them  and  their 
heirs,  and  all  cottages  and  buildings  upon  the  same,  together 
with  the  soil  of  all  the  highways  leading  through  the  same, 
leaving  free  passage,  &c.,  at  and  under  certain  yearly  fee-farm 
rents  therein  expressed ;  and  that  his  Majesty  should  not  from 
thenceforth  have  or  claim  any  right,  title,  or  interest  to  the  said 
two  parts  of  the  said  wards,  saving  such  rents.  And  it  was 
further  decreed,  that  the  soil  of  the  said  two  parts  of  each 
several  ward  should  be  granted  with  all  convienent  speed  to 
John  Osborne  and  others,  &c.,  and  their  heirs,  for  the  use  and 
benefit  of  the  said  commoners,  and  their  heirs,  in  fee-farm  and 
free  socage,  as  of  his  Majesty's  manor  of  Enfield,  in  the  county 
of  Middlesex.  And  reciting  likewise,  that  the  king  had  signified 
his  design  to  his  chancellor  to  grant  to  Edward  Sydenham,  Esq. 
his  third  part  of  the  said  wards  in  fee-farm ;  it  was  further 
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1788.  decreed,  that  upon  such  grant  there  ehould  be  paid  the  reiserved 
Rbtbu.  «.  T^^^^  o'  ^'*  ^  the  proportion  therein  specified.  Accordingly, 
JoDBSLL.  ^j^  jj^Q  2nd  September,  10  Car.  I.,  the  King,  by  letters  patent, 
granted  the  said  two  parts  to  the  trustees  and  their  heirs  as  had 
been  decreed.  In  1670,  22  &  28  Car.  11.  a  private  act  was 
passed,  entitled  An  act  for  settling  an  agreement  between  Sir 
William  Smith  and  Sir  Thomas  Hooke,  and  (rerman  Pole, 
and  Others,  which,  after  reciting  that  Sir  WiUiam  Smith  and 
Sir  Thomas  Hooke  were  seised  in  moieties  in  fee-simple  of  1350 
acres  in  these  wards,  being  parcel  of  the  manor  of  Duffield,  &c. ; 
and  that  certain  copyholders  and  freeholders,  having  right  of 
common,  &c.,  a  decree  had  passed  [as  before]  ;  and  reciting, 
that  disputes  had  arisen  between  the  said  Sir  William  Smith, 
John  Fell  (from  whom  Sir  Thomas  Hooke  claimed),  German 
Pole,  and  other  commoners,  concerning  the  said  commonage;  and 
that  the  decree  made  in  the  Duchy  Court  was  confirmed  about 
16th  July,  1660 ;  but  the  said  Grerman  Pole  and  some  others  of 
the  conmioners  not  being  satisfied  &c.,  for  further  and  final 
satisfaction.  Sir  William  Smith  and  Sir  Thomas  Hooke  had 
conveyed  one  fifth  part  of  the  1360  acres  to  German  Pole  and 
others  in  trust  for  the  commoners,  and  by  them  quietly  enjoyed 
ever  since ;  confirmed  the  said  decree,  and  the  conveyance  of  the 
fifth  part  to  the  use  of  the  commoners ;  and  enacted,  that  the 
rest  of  the  lands,  as  they  were  set  out  and  held  in  severalty  by 
the  said  Smith  and  Hooke,  should  be  held  by  them  free  from 
all  right  of  common.  But  there  is  a  saving  in  the  Act  of  the 
rights  of  all  persons  not  privy  to  the  agreement.  It  was 
admitted  between  the  parties  in  the  present  cause,  that  the  right 
of  common  of  the  freeholders  and  coypholders  within  the  manors 
of  Duffield  and  Belper  on  these  two  wards,  was  established  by  a 
decree  in  the  Duchy  Court  in  20  Eliz.,  and  that  the  copyholders 
have  immemorially  enjoyed  and  still  have  such  right.  As  to 
the  respective  acts  of  ownership,  the  plantiffs  proved  a  series  of 
receipts  for  a  century  past,  of  coal-pit  rents,  and  cottage  rents, 
and  rents  for  encroachments  on  these  wards  which  were  appUed 
to  the  poor  rates ;  and  that  persons  had  from  time  to  time  been 
put  by  them  into  the  vacant  cottages  on  the  commons.  On  the 
other  hand,  the  defendant  gave  in*evidence  various  presentments 
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and  orders  at  the  court  leet  and  court  baron,  respecting  nuisances,        1788. 
encroachments,  &c.  on  these  wards  from  1629  down  to  1726 ;    bktsll  v. 
two  or  three  cottage  rents  received  since  1754 ;   and  waifs  and     Jodbml. 
estrays  taken  as  far  back  as  1749. 

On  a  former  day  in  this  Term  this  case  was  argued  by 

Clarke,  for  the  plaintiffs : 

It  appears  that,  previous  to  the  grant  of  Car.  I.  to  the 
ancestors  of  the  defendant,  the  Crown  was  possessed  of  the 
manors  of  Duffield  and  Belper,  including  the  wards  in  question, 
upon  which  the  freeholders  and  copyholders  of  those  manors 
had  acquired  a  right  of  common ;  and  it  is  not  unlikely  that, 
being  the  demesne  lands  of  the  Crown,  those  wards  were  before 
that  time  parcel  of  the  manor  of  Duffield.  But  admitting  that 
they  were,  they  were  effectually  severed  therefrom  by  the  excep- 
tion in  the  grant  of  those  manors  to  the  defendant's  ancestors, 
and  can  never  be  united  again,  Co.  Litt.  824.  b.  5.  a.  If  the 
lord  make  a  gift  in  tail,  or  lease  for  life,  of  the  whole  manor, 
excepting  Blackacre,  parcel  of  the  demesnes  of  the  manor,  and 
after  he  granteth  away  his  manor,  Blackacre  shall  not  pass, 
because  during  the  estate-tail  or  lease  for  life  it  is  severed  from 
the  manor.  And  so  in  11  Bep.  60.  a.  it  is  said,  that  if  a  man 
make  a  feo&nent  in  fee  of  a  manor,  excepting  an  acre  or  an 
house,  and  the  feoffee  afterwards  purchase  the  acre  or  the  house, 
neither  shall  be  parcel  of  the  manor  again.  So  where  an  advow- 
Bon  has  been  once  severed.  In  the  case  of  Lemon  v.  BlackweU^^ 
"SoLTf  arguendo,  says,  that  if  one  grant  away  any  part  of  the 
demesne  in  fee,  though  but  for  an  instant,  it  is  severed  from  the 
manor,  and  can  never  be  part  of  it  again.  And  again  in  Shep. 
Touch.  75.  If  a  manor  be  granted,  excepting  an  acre  thereof, 
that  acre  is  thereby  in  judgment  of  law  severed  from  the  manor. 
Now  when  the  wards  were  thus  severed  from  the  manor,  what- 
ever might  have  been  their  tenure  before,  they  could  no  longer 
be  demisable  by  copy  of  Court-roll ;  for  which  the  case  of  Lee 
and  Boothby^  is  in  point.  According  to  all  the  authorities,  Co. 
Litt.  58.,  1  Leon.  66.,  1  Black.  Com.  97.,  and  various  others,  a 
new  copyhold  cannot  be  created  at  this  day.  The  lord's  estate 
♦  Skin.  192.  t  Cro.  Oar.  521. 
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1788.        in  his  waste  could  only  have  been  freehold,  and  as  sach  therefore 

1^2^^  ^^    it  must  have  passed  to  the  commoners.    Even  if  the  lord  had 

JoDBSLL.     not  given  his  consent  to  the  Act,  it  would  have  made   no 

difference ;    for  after  the  Act  was  passed,  the  conveyance  was 

absolute,  and  the  consequences  deduced  from  it  the  same. 

HiUy  Serjeant,  for  the  defendant,  said,  That  as  to  the  lord's 
being  bound  by  the  Act  of  Parliament  of  22  &  23  Car.  11.,  there 
was  no  foundation  for  the  argument ;  for  the  rights  of  persons 
not  parties  thereto  were  expressly  saved  by  it;  so  that  the 
question  still  remained  open.  The  right  of  common  was  in- 
herent in  the  copyhold  estate;  it  would  have  passed  as  ap- 
pendant by  a  grant  of  the  copyhold ;  it  must  always  have  made 
part  of  the  two  years'  value  which  the  lord  may  take  for  a  fine 
on  every  death  or  alienation ;  so  that  the  lord  as  well  as  the 
copyholder  has  an  interest  in  it.  It  is  incident  to  the  copyhold, 
and  considered  as  part  of  it,  and  of  the  lord's  estate.  Go.  Lit. 
121.  b.  Salk.  169.  Bunb.  138.  Cro.  Jac.  253.  2  Bol.  Abr.  61. 
pi.  6,  6.  Now  no  act  of  the  copyholder,  however  it  might  estop 
him,  could  divest  the  lord  of  any  of  his  incidental  rights.  A 
copyholder  may,  as  such,  have  a  right  of  common  in  an  adjoining 
manor ;  but  it  can  never  be  contended  that  by  purchasing  that 
manor  he  would  extinguish  for  ever  the  right  of  common  inci- 
dent to  his  copyhold,  because  that  would  injure  the  lord. 

2ndly,  The  transactions  subsequent  to  the  original  grant  of 
Charles  I.  could  not  affect  the  interest  of  the  lord,  for  he  was  no 
party  to  any  of  them.  Neither  was  there  any  intention  to  do  so. 
The  freehold  indeed  was  conveyed  to  trustees  in  trust  for  the  com- 
moners ;  but  that  must  be  understood  according  to  their  former 
rights.  It  is  said  too  to  be  given  in  lieu  and  in  recompence 
of  their  common.  Now  one  thing  which  comes  in  lieu  of  another 
is  as  the  thing  itself.  Finch,  67.  This,  therefore,  coming  in 
lieu  of  a  copyhold  interest,  must  be  copyhold ;  otherwise  it  will 
be  suffering  that  interest  which  the  tenants  of  the  manor  derive 
from  the  lord  to  be  bartered  away  for  their  own  advantage. 

Clarke,  in  reply : 
As  to  the  exception  in  the  grant  not  extending  to  manorial 
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rights,  it  is  inconsistent  with  the  nature  of  such  a  reservation.        itss. 

The  defendant  took  the  manors  subject  to  that  exception,  and  to    bb^^  ^^ 

all  the  consequences  of  it.    Copyholders  are  capable  of  taking  a     Jodbbll. 

grant  from  the  lord ;  and  the  grant  of  the  king  in  this  case  was 

the  same  as  a  grant  of  the  same  thing  from  the  lord  would  have 

been,  if  there  had  been  no  exception  in  the  grant  to  him.    For, 

according  to  Swayne*$  case,*  after  severance,  the  wastes  are  no 

longer  parts  of  the  manor.    Now  a  copyhold  must  be  within  the 

manor. 

Cur.  adv.  wU. 

On   this   day  Ashhubst,  J.,  delivered  the  opinion  of   the 
Court: 

In  the  first  place,  it  appears  from  the  state  of  the  case  that  [^23] 
these  two  wards  being  reserved  out  of  the  grant  to  Titchfield  and 
others,  under  whom  the  defendant  claims,  were  severed  from  the 
manor,  and  have  never  since  been  a  part  of  it.  In  the  next  place, 
it  appears  that  upon  the  subsequent  litigation  in  the  Duchy 
Court,  and  the  decree  in  consequence,  it  was  settled  and  decreed, 
that  the  king  was  to  have  one  third  of  those  two  wards,  and  the 
commoners  the  other  two  thirds,  together  with  all  cottages,  &c., 
in  lieu  of  their  rights  of  common ;  and  that  the  same  should  be 
conveyed  to  trustees  for  the  use  and  benefit  of  the  commoners 
and  their  heirs,  under  a  fee-farm  rent  of  40«.  And  the  king,  by 
his  letters  patent,  granted  the  same  accordingly.  It  is  plain 
therefore  that  it  was  the  intention  of  the  decree,  that  the  com- 
moners should  have  an  equitable  interest  in  the  whole  freehold 
and  inheritance  of  these  two  wards,  in  full  right ;  and  the  legal 
interest  was  accordingly  granted  to  their  trustees ;  and  it  was  not 
meant  that  they  should  merely  have  a  right  of  commonage,  for 
it  expressly  declares  that  they  shall  have  a  right  to  all  the  cot- 
tages and  buildings.  But  it  is  said  that  the  lord  was  not  a  party 
to  these  proceedings,  and  therefore  was  not  bound  by  them.  Had 
that  objection  been  made  recently,  it  might  have  admitted  of 
some  argument ;  but  after  such  a  length  of  acquiescence  as  150 
years,  without  taking  any  legal  steps  to  have  the  matter  set  right, 

*  8  Oo.  es.    Oo.  Oop.  84.    Moo.  811. 
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1788.  an  assent  on  the  part  of  the  lords  may  fairly  be  presumed.  And 
BsYBu^  V.  fts  to  any  acts  of  assertion  of  right,  they  are  very  inconsiderable 
JoDMLL.  ^hen  compared  with  those  which  have  been  exercised  on  the  part 
of  the  plaintiffs.  But  laying  this  out  of  the  case,  there  can  be  no 
doubt  upon  the  issue  now  before  us ;  for  the  question  is,  Whether 
by  operation  of  law  these  allotments  made  to  the  copyholders 
shall  be  freehold  or  copyhold?  Now  in  order  to  decide  that 
question  it  is  only  necessary  to  consider  what  is  the  nature  of  a 
copyhold,  and  what  are  the  incidents  inseparable  from  it.  It  is 
held  clearly  that  a  copyhold  must  be  time  out  of  mind,  and  can- 
not begin  at  this  day.  (Co.  Lit.  68,  b.)  And  agreeable  to  this  is 
the  case  of  Kempe  v.  Carter^  1  Leon.  55.  In  an  action  of  tres- 
pass the  issue  was,  if  the  lord  of  the  manor  granted  the  lands  in 
question  by  copy  of  court-roll,  according  to  the  custom  of  the 
manor :  it  was  proved  that  the  lord  had  of  late  granted  the  lands 
by  copy  of  court-roll,  where  it  was  never  granted  by  copy  of  court- 
roll  before ;  and  it  was  holden  that  the  jury  were  bound  to  find 
dominvs  nofi  concessit ;  for  notwithstanding  that  de  facto  dominus 
concessit y  yet  not  concessit  secundum  comuetvdinem  manerii;  the 
said  land  was  not  customary,  nor  was  it  demisable,  for  the  custom 
had  not  taken  hold  of  it.  Then  was  the  land  now  in  question 
ever  demised,  or  demisable ;  and  had  the  custom  of  the  manor 
ever  taken  hold  of  it  ?  It  clearly  had  not.  Then  it  never  can  be 
copyhold,  and  of  course  must  pass  as  freehold.  But  it  is  argued, 
that  this  shall  become  copyhold  by  operation  of  law,  as  the  ac- 
cessary must  always  follow  the  nature  of  its  principal.  But  the 
misfortune  is,  that  there  is  no  instance  shewn,  in  which  a  copy- 
hold was  ever  created  by  operation  of  law ;  and  for  this  plain 
reason,  that  a  copyhold  is  not  a  creature  of  law,  but  of  fact ;  it 
must  have  custom  to  support  it,  and  cannot  be  created  by  any 
other  mode,  unless  an  Act  of  Parliament,  which  might  operate  as 
an  estoppel  to  any  man  to  say  that  it  had  not  existed  time  out  of 
mind.  And  the  defendant  himself,  and  those  who  were  concerned 
tor  him,  were  so  perfectly  well  aware  of  this,  that  in  this  very  Act 
of  Parliament,  as  to  other  parts  of  the  common,  which  were  hie 
own  wastes,  and  which  were  intended  to  1be  allotted  to  the  com- 
moners, care  has  been  taken  to  insert  a  special  provision  that 
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they  shall  be  deemed  and  taken  to  be  copyhold,  and  they  very  1788. 

wisely  would  not  trust  to  the  operation  of  law.    Therefore,  on  the  bevell  v. 

whole,  we  are  very  clearly  of  opinion  that  there  must  be  judg-  ^odrkll. 
ment  for  the  plaintiffs. 


EOE,    ON   THE    Demise    op    GREGSON,    Widow,    v.        nsa. 

HARRISON.  ''''—'' 

(2  T.  E.  425—431.) 

If  a  lease  oontaiii  a  proyiflo,  that  the  lessee  and  his  administrators 
shall  not  set,  let,  or  assign  oyer,  the  whole  or  part  of  the  premises 
without  leave  in  writing,  on  pain  of  forfeiting  the  lease,  the  adminis- 
tratrix of  the  lessee  cannot  underlet  without  incurring  a  forfeiture.  A 
parol  licence  to  let  part  of  the  premises  does  not  discharge  the  lessee 
from  the  restriction  of  such  a  proviso.  The  lessor's  receiving  rent  after 
the  forfeiture  is  no  waiver,  unless  the  forfeiture  were  known  to  him  at 
the  time.* 

Ejectment  to  enforce  a  forfeiture  under  the  terms  of  a  lease, 
which  contained  a  proviso  for  annulling  the  lease  and  for  re-entry 
''  in  case  the  (lessee),  his  executors  or  administrators,  shall  at  any 
time  during  the  said  term,  set,  let,  or  assign  over,  the  said  hereby 
demised  messuage  or  dwelling  house  or  any  part  thereof,  with- 
out  the  licence  and  consent  of  the  (lessor)  his  executors,  admini- 
strators, or  assigns,  first  had  and  obtained  in  writing." 

The  administratrix  of  the  lessee  under  this  lease  had  demised 
the  premises  to  another  for  a  term  to  expire  the  day  previous  to 
the  original  term.  It  appeared  that  the  original  lessee  had  re- 
ceived a  parol  licence  to  let  a  stable  which  was  part  of  the  demised 
premises. 

The  jury  had  found  a  verdict  subject  to  the  opinion  of  the 
Court  on  a  case  stated. 

After  hearing  counsel  for  the  defendant  the  Goubt  gave  judg- 
ment as  follows : 

*  Authorities    under    a    modem  v.  laaacs,  0.  A.  from  Q.  B.  D.  19  Dec. 

qualified  covenant  against  assigning  1890  ('91,  1  Q.  B.  417).— B.  C. 
will  be  foimd  by  referring  to  Barrow 

R.II. — ^VOL.   I.  L   Ti 
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1788.  ASHHURST,  J.  : 

Rob  v.  Notwithstanding  several  objections  have  been  taken  against  the 

H  JLSIU6OI1 . 

r  429  ]  plaintiffs  recovering  in  this  ejectment,  I  am  of  opinion  that  there 
is  no  sufiGicient  answer  to  the  plaintiff's  claim.  First,  it  is  ob- 
jected that  the  covenant  only  extends  to  an  assignment  of  the 
whole  term :  but  that  is  not  to  be  collected  from  the  words  of  the 
proviso,  which  are  "  that  the  tenant  shall  not  set,  let,  or  assign 
over,  the  said  premises,  or  any  part  thereof,  without  licence  of 
the  lessor  in  writing."  Now,  I  think  that  the  word  "over"  is 
annexed  to  the  word  ''  assign ; "  the  covenant  necessarily  means 
that,  if  the  lessee  part  with  the  premises  even  for  a  part  of  the 
tiBrm,  his  lease  should  be  vacated.  Then  the  assignment,  which 
is  stated  in  this  case,  must  be  considered  to  be  a  breach  of  the 
condition.  It  was  then  objected  that  this  proviso  not  to  assign 
does  not  extend  to  persons  who  come  into  possession  by  operation 
of  law,  but  only  to  prevent  an  assignment  in  fact  by  the  party ; 
and  the  case  of  Lord  Stanhope  v.  Skeggs  was  cited.  But  there 
the  term  was  taken  in  execution,  and  it  does  not  apply  to  this 
case.  Here  it  is  impossible  to  argue  against  the  express  stipula- 
tion of  the  parties ;  there  is  no  doubt  but  that  it  was  competent 
to  the  parties  to  bind  their  representatives ;  and  the  covenant  is, 
that  neither  the  lessee,  nor  his  executors,  nor  administrators, 
shall  let,  &c.  Therefore,  for  the  purpose  of  this  assignment,  this 
term  never  could  be  considered  as  legal  assets  in  their  hands.  If 
indeed  the  word  "executors"  had  not  been  inserted  in  the  pro- 
viso, but  it  had  been  confined  to  an  assignment  by  the  lessee 
himself,  it  might  have  been  doubted  whether  the  restriction 
would  have  extended  to  the  present  case.  Another  objection 
taken  was,  that  the  lessor  gave  licence  to  the  tenant  to  let  part  of 
the  premises,  namely,  the  stables,  and  that  that  licence  destroyed 
the  whole  condition.  But  this  is  not  such  a  licence  to  alien  as 
falls  within  the  terms  of  the  proviso;  the  express  words  are 
"  licence  or  consent  in  writing ;  "  whereas  this  was  only  a 
licence  by  parol ;  therefore  this  was  not  a  legal  licence  according 
to  the  terms  of  the  covenant.  This  objection  then  does  not  hold, 
for  though  the  law  insisted  on  by  the  defendant's  counsel  may  be 
right,  yet  the  facts  of  this  case  do  not  apply  to  it.  It  was,  lastly, 
contended,  that  the  forfeiture  was  waived  by  the  acceptance  of 
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rent ;  there  is  no  doubt  but  that  such  a  forfeiture  as  the  present        1788. 

may  be  waived  by  a  subsequent  acceptance  of  rent ;  but  that       BoiTv. 

only  holds  in  cases  where  the  party  at  the  time  of  receiving  the    ^^^^^s^^f. 

rent  is  cognisant  of  the  fact  of  the  forfeiture ;  now  here  it  does 

not  appear  that  the  lessor  was  cognisant  of  the  forfeiture.    The 

giving  of  the  receipt  by  the  landlord  for  rent  subsequent  to  the 

time  of  the  forfeiture  is  indeed  an  acknowledgment  of  the  tenancy, 

but  that  is  only  where  he  knows  the  act  of  forfeiture  at  the  time. 

That  principle  has  been  frequently  recognized  in  this  Court,  and 

the  words  at  the  bottom  of  the  receipt  import  no  notice  of  any 

actual  assignment. 

BULLEB,  J. : 

The  first  question  is,  Whether  the  words  of  the  covenant  are  [  430  ] 
to  be  confined  to  an  assignment  of  the  whole  term  ?  It  has  been 
contended  that  no  forfeiture  could  be  incurred  by  letting  for  a 
shorter  period  than  the  whole  term.  But  no  authority  has  been 
cited  to  warrant  the  Court  in  striking  out  the  words,  "  let  and 
set."  The  case  in  8  Wilson,  though  a  pretty  strong  one,  does 
not  come  up  to  this,  for  there  the  word  "  let "  is  not  used ;  but 
that  is  a  material  word  here,  and  we  cannot  reject  it.  As  to  the 
second  objection ;  this  is  not  like  the  case  of  Lord  Stanhope  v. 
Skeggs :  there  the  only  ground  on  which  the  Court  entertained 
any  doubt  was,  that  the  assignment  was  the  act  and  operation  of 
law,  and  not  the  act  of  the  party.  We  none  of  us  doubted  but 
that  if  the  party  himself  had  broken  the  proviso  by  assigning, 
that  would  have  been  a  forfeiture :  but  that  was  the  case  of  an 
execution ;  and  some  of  the  Court  thought  that  that  was  not  a 
forfeiture.  If  a  creditor  of  the  lessee  in  this  case  had  obtained 
judgment  against  him  and  taken  this  lease  in  execution,  the  same 
question  would  have  arisen  as  in  that  case :  but  this  assignment 
is  by  the  act  of  the  party  himself ;  and  the  executors  and  admini- 
strators are  expressly  named  in  the  covenant.  With  respect  to 
the  lessor's  consent  to  let  part  of  the  premises,  which,  it  is  con- 
tended, waives  the  forfeiture  of  the  whole ;  this  case  does  not 
come  within  the  authorities  which  have  been  cited,  because  here 
was  no  legal  consent  to  let  any  part  of  the  premises.  Besides, 
the  lessor  does  not  recover  in  this  case  for  the  forfeiture  in  letting 

L  L  2 
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1788.  the  stable,  but  for  a  Bubsequent  forfeiture  in  letting  the  whole. 
lEio^v.  Then  as  to  the  waiver  of  the  forfeiture  by  receiving  the  rent ;  it 
Habbison.  ^^q  i^QQj^  established  in  many  cases  that  acceptance  of  rent  shall 
not  operate  as  a  waiver  of  the  forfeiture,  or  as  a  confirmation  of 
the  tenancy,  unless  the  landlord  has  notice  that  a  forfeiture  was 
incurred  at  the  time.  But  here  it  is  not  found  that  the  lessor 
had  notice  of  the  forfeiture  at  the  time  of  receiving  the  rent. 

[  431  ]  Gbosb,  J.,  declared  himself  of  the  same  opinion  on  all  the 

points  in  this  case. 

Postea  to  the  plaintiff". 


1788.       DENN,   ON  THE  Demise   OF   TEICKETT,  v.  GILLOT, 

April  25.  ^ 

^ AND     OtHBES. 

(2  T.  E.  431—436.) 

If  an  estate  be  limited  by  deed  to  huaband  and  wife  and  the  heirs  on 
the  body  of  the  wife  by  the  husband  to  be  begotten,  both  have  an  estate- 
tail.  But  if  the  remainder  be  limited  to  the  heirs  of  the  body  of  the 
wife  by  the  husband  to  be  begotten,  the  estate-tail  yests  in  the  wife  solely. 

Ejectment  turning  upon  the  construction  of  a  marriage 
settlement  by  which  certain  hereditaments  were  limited  "  to  the 
use  of  G.  Crawshaw  and  his  heirs,  until  the  marriage  should  take 
effect,  remainder  to  the  use  of  the  said  G.  Crawshaw  and  Mary 
for  their  natural  lives,  and  the  life  of  the  longer  liver  of  them, 
remainder  to  the  use  of  the  heirs  on  the  body  of  the  said  Mary 
by  the  said  G.  Crawshaw  lawfully  to  be  begotten,  and  for  default 
of  such  issue,  to  the  use  of  the  right  heirs  of  the  said  G. 
Crawshaw  for  ever."  There  were  four  daughters  of  the  marriage, 
and  the  plaintiff  claimed  one  fourth  of  the  property  on  the  title 
of  the  son  and  heir  of  one  of  those  daughters. 

G.  Crawshaw  had  survived  his  wife  and  subsequently  levied 
a  fine  to  uses  under  which  the  defendants  claimed  title. 

Wood,  for  the  plaintiff,  after  observing  that  the  single  ques- 
tion was,  Whether  the  limitation  "  to  the  use  of  the  heirs  on  the 
body  of  Mary  by  G.  Crawshaw  lawfully  to  be  begotten  "  raised  an 
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estate-tail  solely  in  the  wife,  or  a  joint  estate-tail  in  the  husband        1788. 

and  wife  ?  contended  that  it  was  an  estate-tail  solely  vested  in      d]^  «., 

the  wife,  and  consequently  was  not  barred  by  the  fine  levied  by      Qn.LOT. 

the  husband.    In  Lit.  s.  28,  it  is  said,  "  If  the  gift  be  to  husband 

and  wife,  and  to  the  heirs  of  the  body  of  the  wife  by  the  husband 

begotten,  the  wife  hath  an  estate  in  special  tail,  and  the  husband 

but  for  term  of  life.    But  if  lands  be  given  to  husband  and  wife 

and  to  the  heirs  which  the  husband  shall  beget  on  the  body  of 

the  wife,  both  have  an  estate-tail ;  because  the  word  '  heirs '  is 

not  limited  to  the  one  more  than  to  the  other."    Now  the 

limitation  in  question  is  precisely  similar  to  the  first  part  of  this 

section,  except  that  in  the  case  put  the  words  ^*  of  the  body  "  are 

used,  whereas  here  they  are  "  on  the  body."    But  that  cannot 

vary  the  question ;  in  sense  they  are  the  same,  and  must  have 

the  same  legal  construction. 

Larnbe,  for  the  defendants,  relied  on  the  commentary  of  Lord 
Coke,*  "  this  word  'heirs'  is  nomen  operativum.  To  which  of  the 
donees  it  is  limited,  it  createth  the  estate-tail ;  but  if  it  incline 
no  more  to  the  one  than  to  the  other,  then  both  take.  And 
therewith  accordeth  the  case  in  8  E.  III.  82,  where  it  appeareth 
quod  R.  8.  dedit  J.  R.  d  Af.  vxori  yus,  dt  haredibus  quos  idem  L 
de  corpore  ipsius  M.  procr caret,  &c. ;  and  this  was  adjudged  to  be 
an  estate-tail  in  them  both,  because  the  estate  is  equally  tailed 
to  the  heirs  of  the  baron  as  to  the  heirs  of  the  wife."  That 
reason  (he  argued)  peculiarly  applies  to  the  present  case,  because 
here  the  estate  is  not  limited  more  to  the  heirs  of  the  wife  than 
to  those  of  the  husband.  In  Reppa  v.  Bonham,^  where  the 
limitation  was  to  the  husband  and  wife  for  their  lives,  remainder 
to  the  first  and  other  sons  of  the  body  of  the  wife,  remainder  to 
the  heirs  of  the  body  of  the  wife  by  the  husband  to  be  begotten, 
it  was  held  an  estate-tail  in  the  wife :  but  the  Court  there  said, 
"If  it  had  been  to  the  heirs  which  the  husband  shall  beget  on  the 
body  of  the  wife,"  it  would  have  created  an  estate-tail  in  both ; 
for  which  was  cited  19  H.  YI.  75  a,  giving  the  same  reason  as 
Littleton  does,  because  the  word  '*  heirs  "  is  indifferently  limited 
to  both.    This  very  question  was  decided  in  Oossage  v.  Taylor,  I 

•  Co.  lit.  26.  +  Yolv.  131.  t  Sty.  325. 
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1788.  where  the  father  on  the  marriage  of  his  son  levied  a  fine  "  to  the 
DwrK  V.  ^8®  ^'  himself  during  his  own  life  and  the  Ufe  of  Leventhorp  his 
GiLLOT.      BQjj^  ajj J  after,  during  the  life  of  S.  Cotele,  the  wife  of  Leventhorp, 

remainder  to  the  use  of  the  heirs  to  be  begotten  upon  the  body  of 

Susannah  by  Leventhorp  her  husband." 

Wood,  in  reply. 

Abhhuest,  J. : 

[  *3*  ]  This  question  depends  on  positive  determinations  rather  than 

on  reasoning.  If  the  words  of  this  limitation  had  been  "the 
heirs  of  the  body  of  the  wife  by  the  husband  to  be  begotten,"  the 
cases  would  be  in  favour  of  the  plaintiff :  but  as  the  word  is  on, 
and  not  of,  all  the  determinations  are  the  other  way:  particularly 
those  in  8  Ed.  III.  and  in  Styles.  If  we  were  at  liberty  to  go 
into  the  intention  of  the  parties,  I  should  have  been  inclined  to 
have  read  the  word  of  instead  of  on;  because  the  wife  ought  to  be 
considered  as  a  purchaser:  but  we  are  tied  down  by  express 
authorities  to  give  judgment  for  the  defendant. 

BULLEBy  J. : 

[  *33  ]  The  limitations  of  real  property  are  in  general  technical.    No 

rule  is  better  established  than  this,  that  where  there  is  an  estate 
limited  to  a  person  for  life,  with  remainder  to  the  heirs  of  the 
body  of  the  same  person,  it  is  an  estate-tail ;  but  the  limitation 
of  the  remainder  must  be  to  the  heirs  of  the  body  of  that  person 
alone.  Therefore  if  an  estate  be  limited  to  A.  for  life,  remainder 
to  the  heirs  of  the  bodies  of  A.  and  B.,  it  is  not  an  estate-tail. 
That  was  settled  in  Gossage  v.  Taylor*  which  was  cited  by 
Bathurst,  J.,  in  the  case  of  Frogmorton  dem.  Robinson  v. 
Wharrey  ;t  the  doctrine  of  which  case  particularly  applies  to  the 
present:  there  I  Sir  B.  Frank,  on  the  marriage  of  his  son,  levied 
a  fine,  and  declared  the  uses  to  himself  during  the  joint 
lives  of  himself  and  his  son  Leventhorp  Frank,  and  after  the 
decease  of  either  of  them,  to  the  use  of  Susan  Cotele  for  her 

«  8ty.  825.  }  Mr.  J.  BuUer  read  tluB  from  a 

t  P.  10  Geo.  in.  C.  B.  2  BL  Hep.     MS.  note. 
728.     8  Will.  126,  144. 
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life,  and  after  her  decease  to  the  use  of  the  issue  male  of  the  1788. 
said  Sasan  and  Leventhorp,  and  the  heirs  of  their  bodies,  and  in  dbmk  v. 
default  of  such  issue,  to  the  use  of  the  heirs  to  be  begotten  on  the  Qii'^-o^- 
body  of  Susan  by  the  said  Leventhorp,  remainder  to  the  right 
heirs  of  Sir  Bichard  Frank.  The  marriage  took  effect,  and  Susan 
died  leaving  five  daughters,  but  no  son.  Sir  Bichard  died,  leav- 
ing Leventhorp  his  son  and  heir.  A  question  arose  on  the  estate 
'which  Leventhorp  took ;  and  the  Court  resolved,  first,  that  if  he 
had  been  joint-tenant  with  the  wife  for  life,  this  had  been  an 
estate-tail  in  both,  as  the  word  heirs  is  not  applied  to  any  body 
particularly ;  as  Lit.  s.  28.  Secondly,  that  neither  the  husband 
nor  wife  had  an  estate-tail :  not  the  husband,  because  he  had  no 
prior  estate  for  Ufe ;  nor  the  wife,  because  though  she  took  an 
estate  for  life,  yet  the  heirs  are  not  applied  to  her  body.  And 
thirdly,  that  it  was  a  contingent  remainder  to  the  heirs  of  both 
their  bodies. 

Grose,  J. : 

We  are  bound  by  the  authorities  to  say  that  this  was  a  joint-       [  435  ] 
estate-tail  in  the  husband  and  wife. 

Postea  to  the  defendant. 


SILVESTER,   ON  the  Demise  of  LAW,  v.  WILSON.        i788. 

(2T.  B.  444--401.)  

A  devise  to  trustees,  in  trust  to  receiye  rents  and  profits  during  the 
life  of  A. ;  and  that  such  rents  and  profits  shall  be  applied  for  the  sub- 
sistence and  maintenance  of  the  said  A.  during  his  life,  is  not  an  use 
executed  in  A.,  and  cannot  unite  with  a  subsequent  legal  limitation  to 
the  heirs  of  the  body  of  A. 

This  was  an  ejectment  for  certain  premises  in  Halifax  in  Tork- 
dhire,  which  was  tried  before  Perryn,  B.  at  the  last  York  assizes, 
when  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
f  the  Court  on  a  case ;  which  stated,  that  Samuel  Wilson,  being 
seised  in  fee  of  the  premises,  by  will  dated  the  first  of  April, 
1782,  duly  attested,  devised  (inter  alia)  as  follows  :  "  I  give  and 
devise  unto  John  Walton  and  Timothy  Walton,  and  their  heirs. 
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1788.  and  the  survivor  of  them,  and  his  heirs,  all,  &e.  [the  premises, 
SiLvssTEB  V.  describing  them]  upon  special  trust  and  confidence,  that  they 
Wilson,  ^.j^^  ^^  John  Walton  and  Timothy  Walton,  and  their  heirs,  and 
the  survivor  of  them,  and  his  heirs,  shall  stand  seised  of  the  said 
dwelling-houses  or  cottages  for  and  during  the  term  of  the 
natural  life  of  John  Wilson,  my  son,  to  such  use  and  behoof  as  ia 
hereinafter  mentioned,  viz.  that  the  said  John  Walton  and 
Timothy  Walton  shall  yearly  and  every  year  during  the  natural 
life  of  the  said  John  Wilson,  my  son,  take  and  receive  the  rents, 
issues,  and  yearly  profits  of  the  said  premises :  and  my  will  and 
mind  is,  and  I  do  hereby  order  that  such  rents,  issues,  and 
yearly  profits,  shall  be  applied  for  the  subsistence  and  mainten- 
ance of  the  said  John  Wilson,  during  his  natural  life,  as  afore- 
said ;  and  immediately  from  and  after  the  decease  of  the  said 
John  Wilson,  my  son,  then  I  do  hereby  give  and  devise  the  said 
premises  unto  the  heirs  of  the  body  of  the  said  John  Wilson, 
my  son,  lawfully  to  be  begotten ;  and  for  default  of  such  issue, 
then  I  give  and  devise  the  same  unto  the  right  heirs  of  me  the 
said  Samuel  Wilson  for  ever."  The  testator  died  seised,  without 
altering  or  revoking  his  will,  leaving  the  said  John  Wilson  his 
eldest  son  and  heir-at-law,  who  afterwards,  in  Michaelmas  Term 
in  the  26th  Geo.  II.  duly  levied  a  fine  sur  conusance  de  droit  corns 
ceo,  &c.  of  the  said  premises  to  Bichard  Best,  the  uses  of  which 
were  declared  to  the  use  of  himself  for  life,  remainder  in  fee  to 
Bichard  Best,  under  whom  the  lessor  of  the  plaintiff  claims. 
John  Wilson  died  in  1786,  leaving  the  defendant  his  son  and 
heir-at-law,  who  was  bom  in  1755,  after  the  levying  of  the  fine, 
and  who  entered,  upon  his  father's  death. 

Holroyd,  for  the  plaintiff: 

The  principle  appears  to  be  this ;  where  by  the  nature  of  the 
trust  directed  it  is  not  necessary  or  requisite  that  the  estate 
should  remain  in  the  trustees,  in  order  to  carry  the  purposes  of  the 
trust  into  execution,  there  the  trust  is  executed  by  the  statute, 
and  the  legal  estate  vests  in  the  cestuy  que  trust.  Broughton  v. 
Langley:*  in  which  case  it  was  also  held,  that  upon  the  statute 
of  uses  as  well  as  in  other  cases,  the  intent  of  the  testator  cannot 

*  2  Salk.  679 ;  Lutw.  816 ;  1  Eq.  Oa.  Abr.  383,  pi.  3 ;  2  Ld.  Baym.  878,  S.  C. 
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control  the  operation  of  law.*    The  principal  question  there  was,        1788. 

Whether  by  a  devise  in  trust  to  permit  A.  to  take  the  profits  for  silvestkb  v. 

his  life,  and  after,  the  trustees  to  stand  seised  to  the  use  of  the      ^'i^^- 

heirs  of  the  body  of  A.,  an  estate-tail  was  executed  in  him ;  and 

judgment  was  given  that  it  was ;  and  it  was  held  that  that  was  a 

plain  trust  at  common  law;  and  what  at  common  law  was  a 

plain  trust  of  a  freehold  or  inheritance  is  executed    by  the 

statute,  which  mentions  the  word  trust  as  well  as  use.    And 

there  the  case  of  Burchett  v.  Durdant,\  contra,  was  denied  to  be 

law.    The  general  principle  contended  for  appears  likewise  from 

the  case  of  Jones  v.  Lord  Say  d  Sele.X     There  the  devise  was  to 

trustees  to  satisfy  out  of  the  rents  and  profits  several  legacies 

and  devises,  and  to  pay  several  annuities  for  life,  and  afterwards 

to  pay  the  surplus  into  the  proper  hands  of  the  testatrix's 

daughter,  or  such  person  as  she  should  by  writing  direct,  during 

her  life,  and  then  to  the  use  of  the  heirs  of  her  body,  subject  to 

the  payment  of  the  several  annuities.    It  is  true  that  in  that 

case  it  was  held  a  trust,  and  not  a  use  executed ;  but  the  reasons 

on  which  the  Court  went  are  much  in  favour  of  this  being 

executed.    The  trustees  in  that  case  were  to  pay  legacies  and 

annuities  to  other  persons ;  they  were  to  reimburse  themselves 

their  expenses ;  they  were  only  to  pay  over  the  surplus,  and  that 

to  the  separate  use  of  a  married  woman ;  those  trusts  therefore 

could  not  possibly  have  been  executed,  unless  the  legal  estate 

remained  in  the  trustees.    But  it  seems  to  have  been  taken  for 

granted  in  that  case,  that  if  the  limitation  had  been  to  trustees 

to  pay  over  to  another  generally,  the  use  would  have  been 

executed.    This  reasoning  is  fully  established  by  the  Lord  Chan- 

CBLLOB  in  Shapland  v.  Sniith,^  which  went  on  the  idea  that  the 

trustees  were,  after  deducting  rates,  taxes,  expenses,  and  repairs, 

to  pay  over  the  surplus  only.    But  even  in  that  case  the  Lord 

Chancellor  was  of  opinion  that  the  use  was  executed.  ||     The 

use  being  executed  in  John  Wilson,  his  legal  estate  for  life  united 

with  the  subsequent  limitation  to  the  heirs  of  his  body,  and  gave 

♦  1  Ventr.  372.  §  Brown's  CL.  Ca.  75. 

t  2Yentr.  311.  ||  This  was  read  from  a  manufloript 

t  1  Eq.  Ca.  Abr.  383;  and  moro  note,  and   does  not  appear  in  the 

folly  in  8  Yin.  262,  and  3  Bro.  P.  0.  report  of  it  in  Brown. 

458. 
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1788.        him  an  estate-tail,  which  is  barred  by  the  fine ;  and  consequently 
BiLVKSTBB  V.  *he  lessor  of  the  plaintiff  is  entitled  to  recover. 

WiLSOK. 

Heyivood,  for  the  defendant: 

This  is  very  distinguishable  from  the  case  of  Braughton  v. 
Langley ;  *  for  there  the  trustees  were  to  permit  the  cestny  que 
trust  to  receive  the  rents  and  profits,  and  there  was  nothing  for 
them  to  do :  and  that  distinction  was  expressly  taken  in  the  case 
of  Jones  V.  Lord  Say  and  Sele  ;  t  where  too  it  was  held,  that  the 
different  interests  could  not  unite.  And  the  same  doctrine  was 
held  by  Lord  Habdwickb  in  Bagshaiv  v.  Spencer,  I  where  one  of 
the  questions  was,  Whether  the  testator's  nephew  took  an  estate 
for  life  or  in  tail  ?  and  it  was  determined  that  he  took  an  equit- 
able estate  for  life  only ;  though  the  trustees  had  not  so  much 
discretion  as  to  the  distribution  of  the  rents  and  profits  as  they 
have  in  this  case ;  for  after  debts,  &c.  paid,  the  nephew  was 
entitled  to  one  moiety  certain  of  the  estate.  As  to  the  case  of 
Shapland  and  Smith ;  when  it  is  thoroughly  considered,  it  makes 
in  favour  of  the  defendant.  That  was  a  question  upon  a  title 
which  depended  on  the  validity  of  a  recovery  against  which  the 
master  had  reported.  The  question  was,  Whether  a  devise  in 
trust  to  receive  the  rents  and  profits,  and,  after  deducting  the 
rates,  taxes,  and  repairs,  to  pay  over  to  C.  S.  for  life,  was 
executed  in  C.  S.  to  the  heirs  of  whose  body  the  estate  was 
limited  over.  Mr.  Baron  Eyre,  and  Master  Holford,  were  of 
opinion  that  it  was,  but  Master  Hett  differed ;  and  the  Chan- 
cellor afterwards  concurred  with  Master  Hbtt's  opinion;  and 
the  exceptions  to  the  Master's  report  were  ultimately  overruled. 
The  trustees  having  to  receive  the  rents  and  profits  and  pay 
them  over,  has  uniformly  been  determined  to  take  the  trust  out 
of  the  statute.  And  besides  in  this  case  the  rents  and  profits  are 
required  expressly  to  be  appropriated  by  the  trustees  to  the  sub- 
sistence and  support  of  the  son ;  and  they  might  be  called  to 
account,  if  they  applied  them  to  any  other  purposes. 

Holroyd,  in  reply : 
What  is  said  in  Shep.  Touch,  is  overruled  by  the  reasoning  in 
♦  Balk.  679.      t  1  Eq.  Cas.  Abr.  383;  8  Vin.  Abr.  262.      t  1  Ves.  142. 
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Shapland  v.   Smith;  and  though    the   Lord    Chakcellor  was        1788. 
ultimately  of  opinion  in  that  case,  that  the  use  was  not  executed,  silvesteb  r. 
yet  there  is  a  manifest  distinction  between  that  case  and  the      ^^'"-^on. 
present;  for  there  the  trustees  were  to  do  something  besides 
merely  receiving  and  paying  the  profits  over ;  they  were  bound 
to  repair,  which  was  the  ground  of  that  decision;  otherwise 
according  to  what  is  said  by  the  Chancellor,  the  use  would  have 
been  executed. 

The  Court  said  that  they  would  look  into  the  case  of  Shapland 
and  Smith ;  and  the  next  day, 

AsHHURST,  J.,  delivered  the  opinion  of  the  Court : 

We  postponed  giving  our  opinion  yesterday,  not  as  having  [  450  | 
ourselves  conceived  any  doubt  upon  the  question  ;  but  as  the  case 
of  Shapland  v.  Smith  was  cited,  on  the  argument  of  which  the 
Chancellor  was  said  to  have  thrown  out  an  opinion  which  might 
govern  this  case,  in  deference  to  so  great  an  authority,  we  were 
disposed  to  look  into  that  case,  before  we  finally  gave  our  opinion. 
We  have  now  looked  into  the  case,  and  from  the  state  of  it  in 
Brown's  Reports,  we  do  not  find  any  thing  to  shake  the  former 
authorities  upon  this  subject.  In  the  case  alluded  to,  the  Master 
had  reported  against  a  title  to  an  estate  which  was  referred  to 
him  :  on  which  the  question  occurred.  Whether  the  trustees  had 
the  legal  estate  in  them  or  not  ?  He  reported  against  the  title, 
which  report  was  excepted  to.    The  testator  had  devised  to  j 

trustees  in  trust  that  they  should  yearly,  after  deducting  rates, 
taxes,  repairs,  and  expenses,  pay  the  remaining  surplus  to  his 
brother  for  life,  and  after  his  decease  to  the  use  of  the  heirs  of 
his  body.  The  Chancellor  said,  that  the  trustees  being  to  pay 
taxes  and  repairs,  they  must  have  an  interest  in  the  premises,  and 
the  legal  estate  for  the  life  of  the  brother  must  be  in  them ;  and 
therefore  he  confirmed  the  report.  This  circumstance  making 
the  case  still  stronger  than  where  the  trustees  are  to  receive  and 
pay  over,  it  was  natural  for  the  Chancellor  to  state  it ;  but  he 
did  not  deny  the  authority  of  the  former  cases ;  and  as  this  case 
did  not  call  for  it,  it  is  not  likely  that  he  should  go  out  of  his 
way  to  overturn  them.    Then  taking  the  former  authorities  to  be 
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1788.  unshaken,  the  case  of  Simpson  v.  Turner,  Eq.  Cas.  Abr.  888, 
8ILYE8TEB  V.  &nd  whlch  is  recognised  in  2  Bl.  Com.  886,  is  in  point  to  the 
wzLBov.  present.  But  there  seems  to  be  a  circumstance  in  the  present 
case  which  makes  it  still  stronger ;  for  it  is  not  barely  to  receive 
and  pay,  but  the  testator  directs  that  such  rents,  issues,  and 
profits,  shall  be  applied  for  the  subsistence  and  maintenance  of 
the  said  John  Wilson.  The  testator  therefore  seems  to  mean  that 
the  trustees  should  be  invested  with  some  sort  of  discretion  with 
respect  to  the  application.  And  if  the  tenant  for  life  had  proved 
dissolute  and  extravagant,  and  had  squandered  his  money  in 
gaining,  to  the  defrauding  of  his  honest  creditors,  it  is  by  no 
means  clear  that  the  trustees  would  not  have  been  justified, 
either  in  a  Court  of  law  or  equity,  in  paying  such  creditors, 
before  they  had  paid  over  the  surplus  to  the  tenant  for  life ;  as 
the  testator  seems  to  have  had  some  jealousy  of  his  son's 
conduct,  and  to  have  wished  that  the  trustees  should  have  an 
eye  to  the  application  of  the  money.  Therefore  we  are  all  of 
opinion  that  the  judgment  must  be  for  the  defendant. 

Postea  to  the  defendant. 


1788.       ATKINSON  V.  MALING  and  Others,    Assignees  of 
'^^^^'  BUKN,    A    Bankeupt. 

(2  T.  E.  462—466.) 

A  deHyery  of  the  grand  bill  of  sale  of  a  ship  at  sea  is  equiyalent 
to  a  deliyery  of  the  ship  itself.  Where  a  ship  was  mortgaged  at  sea, 
with  a  proyiso  that  the  mortgagor  should  oontinae  in  possession  till 
failure  of  payment  of  the  mortgage  money  on  demand;  the  grand  bill 
of  sale  was  deliyeied,  and  the  mortgagor  became  bankrupt  before  the 
arriyal  of  the  ship,  and  the  mortgagee  took  possession  on  her  arriyal,  he 
may  maintain  troyer  against  the  assignees  who  took  the  ship  from  him, 
notwithstanding  he  made  no  demand  either  on  the  bankrupt  or  his 


Tboybb  for  the  ship  Mercury,  tried  at  the  last  Sittings  at 
Ouildhall,  before  Grose,  J.,  when  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court  on  a  case  in 
substance  as  follows :  By  indenture,  dated  16th  March,  1785, 
Bum  bargained  and  sold  the  ship  then  at  sea,  and  assigned  the 


V. 
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grand  bill  of  sale  thereof  to  the  plaintiff,  for  securing  the  sum  of  1788. 
2,000Z.  already  advanced  by  the  plaintiff  to  him,  and  for  securing  atkikbon 
such  further  sums  as  the  plaintiff  should  advance,  subject  to  a  m^ino. 
proviso  or  condition  therein  contained  for  redemption  on  pay- 
ment by  Bum,  on  demand  by  the  plaintiff,  of  the  money  then 
advanced,  or  which  should  thereafter  be  advanced,  together  with 
lawful  interest.  The  indenture  also  contained  a  covenant,  that 
Bum  should  immediately  after  the  execution  thereof,  cause  the 
ship  to  be  insured,  and  pay  the  premium,  &c. ;  and  it  was 
thereby  agreed,  that  until  default  in  payment  should  be  made,  it 
should  be  lawful  for  Bum  to  hold  the  ship,  and  take  the  profits 
for  his  own  use  and  benefit.  It  also  appeared  that  the  grand 
bill  of  sale  was  delivered  to  the  plaintiff  on  the  execution  of  the 
said  deed.  On  the  28rd  March,  1785,  insurance  was  made  by 
Bum  on  the  ship,  at  and  from  Shields  to  Jamaica,  and  back 
again  to  London.  And  on  the  26th  May,  1785,  the  following 
memorandum  was  made  on  the  back  of  the  policy,  and  signed  by 
all  the  underwriters :  "  That  whereas  the  within  ship  having 
been  sold  to  Charles  Atkinson,  (the  plaintiff,)  we  the  insurers  on 
this  policy  do  hereby  consent  and  agree  that  he  shall  be  entitled 
to  this  insurance,  the  ship  having  become  his  property."  On  the 
12th  August,  1785,  Bum  became  a  bankrupt.  In  September,  1785, 
the  ship  arrived  in  England,  and  the  plaintiff  immediately  took 
possession  of  her.  No  actual  demand  of  the  money  secured  by 
the  assignment  was  proved  to  be  made  before  the  possession  of 
the  ship  was  taken.  The  defendants  who  were  assignees  of  Bum 
have  converted  the  ship  to  their  own  use. 

After  hearing  counsel  for  the  defendant : 

ASHHTJBST,  J. : 

The  only  doubt  that  can  be  made  arises  from  the  statute  21  [  463  ] 
Jac.  I.  But  considering  the  whole  of  this  case  and  the  nature  of 
the  property,  that  statute  will  not  be  found  to  apply  to  it.  The 
object  of  the  statute  was  to  guard  against  fraudulent  sales,  which 
are  intended  to  give  the  trader  a  fictitious  credit,  and  to  enable 
him  to  commit  a  fraud  on  the  generality  of  his  creditors.  But 
considering  the  nature  of  this  property,  it  is  not  liable  to  that 
objection,  nor  is  it  within  the  mischief  intended  to  be  remedied 
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1788.  by  the  act.  A  mortgage  of  a  ship  at  sea  is  very  frequently  made, 
Atkinson  r.  IB  universally  recognized,  and  ought  to  be  encouraged  for  the 
Malikq.  benefit  of  trade.  But  from  the  nature  of  it  no  actual  delivery  of 
the  thing  itself  can  be  made  at  the  time  of  the  mortgage ;  and 
therefore  a  delivery  of  the  grand  bill  of  sale  has  always  been  held 
sufficient  to  transfer  the  property.  A  mortgage  of  a  vessel  at 
sea  is  not  like  a  mortgage  of  other  species  of  property ;  it  is 
warranted  by  the  common  course  of  trade ;  and  the  act  of  parUa- 
ment  did  not  intend  to  prevent  such  conveyances.  Then  it  is 
said  that  a  demand  ought  to  have  been  made ;  but  it  appears 
that  the  assignees  had  taken  the  ship  out  of  the  possession  of 
the  plaintiff  and  sold  her,  therefore  by  their  own  act  they  had 
made  a  demand  unnecessary ;  and  the  money  was  not  paid  when 
the  action  was  brought. 

BULLEB,  J. : 

i  -ics  ]  A  to  the  objection  of  form ;  this  is  not  unlike  the  case  put  in 

Co.  Lit.,*  where  it  is  said  that  if  a  man  lend  sheep  to  another  to 
depasture,  and  he  destroy  them,  the  lender  may  maintain 
trespass  against  the  other  without  making  any  demand  of  the 
sheep;  because  no  demand  is  necessary  where  the  thing  is 
destroyed.  Now  here  the  assignees  had  sold  the  ship,  and  so  no 
demand  was  necessary.  The  property  of  the  ship  by  the  bill  of 
sale  was  vested  in  the  plaintiff;  and  whenever  that  is  destroyed, 
trover  will  lie  for  it  without  any  regard  to  the  proviso  or  a 
demand  of  the  money.  Then  on  the  general  question,  Whether 
this  conveyance  be  void  under  either  of  the  statutes  of  James  I. 
or  Elizabeth,  it  has  been  established  by  a  variety  of  oases, 
beginning  with  that  of  RyaU  v.  RoUe,  that  if  a  ship  be  sold 
whilst  at  sea,  the  delivery  of  the  grand  bill  of  sale  amounts  to  a 
delivery  of  the  ship  itself.  It  is  the  only  delivery  which  the 
subject-matter  is  capable  of.  The  bill  of  sale  is  the  only  muni- 
ment of  the  property ;  by  the  vendee's  taking  that,  he  prevents 
the  vendor  from  defrauding  others.  Then  how  can  it  be  said 
that  any  false  colours  were  held  out  to  the  world  in  this  case? 
The  plaintiff  took  possession  of  the  ship  the  first  moment  she 
arrived  in  port.    And  as  to  the  agreement  itself,  there  is  no 

♦  Sec.  71. 
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objection  to  it.    I  construe  it  differently  from  the  defendant's        1788. 
counsel.    It  is  more  in  favour  of  the  creditor  than  of  the  debtor ;  Atkinson  r. 
for  the  money  is  payable  on  demand,  which  is  stronger  than  if      Malinq. 
the  ship  had  been  agreed  to  be  delivered  on  failure  of  payment 
at  six  or  twelve  months ;    for  then  no  demand  could  have  been 
made  till  that  time  to  entitle  the  plaintiff  to  maintain  his  action. 

Grose,  J. : 

There  is  a  great  difference  between  the  sale  of  a  ship  at  sea  [  466  ] 
and  of  other  goods.  A  person  by  being  in  possession  of  a  ship 
does  not  thereby  acquire  any  credit ;  because  whoever  is  requested 
to  advance  money  thereon  will  require  to  be  shewn  how  the  other 
is  owner ;  and  if  he  has  no  bill  of  sale  to  produce,  his  possession 
alone  amounts  to  nothing.  Therefore  it  has  been  invariably 
held  that  the  delivery  of  the  grand  bill  of  sale  is  a  delivery  of  the 
ship  itself.  Then  are  there  any  false  colours  held  out  in  this 
case?  The  plaintiff  took  possession  of  the  ship  the  very  first 
moment  that  he  could.  Therefore  this  conveyance  is  not  within 
either  the  statute  of  Elizabeth,  or  of  James  the  First.  Con- 
sequently the  plaintiff  is  entitled  to  judgment. 

Postea  to  the  plaintiff. 


THE  KING  V.  The  Lord  of  the  Manor  op  HENDON,        irss. 
AND  KICHAKD  TKOWAED,  Steward  op  the  Manor.        ^^' 

(2  T.  E.  484—485.) 

If  the  lord  of  a  manor  refuse  to  admit  a  person  to  wliom  a  copyhold  is 
surrendered,  on  account  of  a  disagreement  respecting  the  fine  to  be 
paid,  the  Court  will  grant  a  mandamus  to  compel  the  lord  to  admit 
without  examining  the  right  to  the  fine ;  for  no  right  to  the  fine  can 
arise  till  admittance. — A  coyenant  made,  by  a  copyholder  with  a 
stranger,  to  assign  and  surrender  his  copyhold  to  him,  which  coyenant 
is  afterwards  presented  by  the  homage,  does  not  giye  the  lord  any  right 
to  a  fine. — A.,  a  copyholder,  coyenants  to  assign  and  surrender  to  B., 
which  coyenant  is  presented  by  the  homage ;  but  before  any  surrender, 
B.  assigns  his  interest  to  C.  to  whom  A.  surrenders ;  C.  has  a  right  to 
be  admitted  on  payment  of  a  fine  for  his  own  admittance  only. 

Erskine  and  Wood  shewed  cause  against  a  rule  for  granting 
a  mandamus  to  the  lord  and  steward  of  the  manor  of  Hendon,  to 
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1788.  admit  one  Bankin  to  a  copyhold.  Bonham,  who  was  originally 
THE~iiKo  V,  possessed  of  this  estate,  covenanted  to  assign  and  surrender  to 
The  Lord  of    Goodrich ;  which  covenant  the  homage  had  presented  at  a  Court, 

the  Manor  of  ...  .1 

Hendok.  and  the  consideration-money  was  paid,  but  no  surrender  was 
ever  made  to  him.  Goodrich  then  assigned  to  Bankin  his 
interest,  and  Bonham  surrendered  to  Bankin,  who  now  claims  to 
be  admitted.  They  resisted  this  application  on  the  ground  that 
no  fine  had  been  ever  paid  to  the  lord  for  the  conveyance  to 
Goodrich,  and  that  this  was  a  mode  of  cheating  the  lord  of  his 
fines ;  that  before  Bankin  was  admitted,  he  ought  to  pay  both 
the  fines  which  were  due.  Lord  Habdwicee  held  that  assignees 
of  a  bankrupt  ought  to  be  admitted.  If  Goodrich  had  acted 
merely  as  an  agent  for  Bankin,  it  might  have  been  otherwise ; 
but  that  was  not  the  fact. 

Bearcroft  and  Leycester,  contrci.,  were  stopped  by 

[  485  ]  The  Court,  who  said,  that  the  reason  assigned  was  not  suffi- 

cient to  warrant  them  in  refusing  the  application.  That  they 
had  frequently  declared  they  would  give  no  opinion  respecting 
the  lord's  fine*  on  an  application  by  a  tenant  for  a  mandamus  to 
be  admitted,  because  the  lord  has  no  right  to  the  fine  at  all  till 
admittance.  All  the  lord  has  a  right  to  require  is  to  have  a 
tenant ;  and  here  he  had  one  during  the  whole  time.  And  they 
said  that  any  private  agreement  between  Bonham  and  Goodrich, 
not  followed  up  by  a  surrender  of  the  estate,  could  not  give  the 
lord  of  the  manor  any  right  to  a  fine,  notwithstanding  it  was 
presented  by  the  homage. 

Rule  absolute  far  a  mandamus. 

*  Vidt  Cro.  Car.  196. 
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DOE,  ON  THB  Dbmisb  of  TTATfNATT  CLEMENTS,  v.       i^m. 

COLLINS.  ^'- 

(2  T.  E.  498—604.) 

A.  being  tenant  for  years  of  an  houBe,  gardens,  stables,  and  coal-pen, 
bequeathed  in  the  following  words :—"  I  give  tiie  house  I  live  in,  and 
garden,  to  B."  The  stables  and  ooal-pen,  occupied  by  A.,  together  with 
the  house,  passed,  without  being  expressly  named,  though  the  testator 
used  them  for  purposes  of  trade  as  well  as  for  the  convenience  of  his 
house. 

Tms  was  an  ejectment  tor  two  granaries,  stables,  and  sheds, 
and  an  acre  of  land  in  Beading,  tried  before  Heath,  J.  at  the 
last  assizes  held  there,  who  reported  as  follows  on  a  motion  for  a 
new  trial.  By  indenture  of  assignment,  dated  the  29th  of 
October,  1749,  between  John  Merick,  of  the  first  part,  Algemoon 
Piercy  of  the  second  part,  and  William  Clements  of  the  third 
part,  reciting  several  assignments  of  the  after-mentioned  premises 
to  Merick  and  Piercy,  they  granted  and  assigned  mito  William 
Clements  the  younger,  of  Beading,  timber-merchant,  the 
messuage  and  garden  formerly  in  the  occupation  of  one  Wig- 
gington,  and  then  in  the  occupation  of  the  said  Clements ;  suid 
also  all  the  four  messuages  or  tenements  in  the  occupation  of 
certain  other  persons  therein  mentioned ;  and  also  the  garden- 
plot  and  piece  of  ground  before  the  house,  and  also  all  that  the 
said  86  feet  of  ground  in  length  from  east  to  west,  and  18  feet 
in  breadth  from  north  to  south,  whereon  the  said  wash-house 
formerly  stood  ;  and  all  those  two  stables,  with  the  grsuiaries 
over  the  same,  in  the  occupation  of  certain  other  persons  therein 
mentioned,  for  the  residue  of  several  terms  of  years  unexpired. 
On  the  2nd  of  December,  1780,  William  Clements  by  will 
devised  {inter  alia)  to  Hannah  Clements,  the  lessor  of  the  plain- 
tiff, as  follows :  ''To  Hannah  Clements  I  give  the  house  I  live  in, 
and  garden,  and  also  the  household  goods,  as  long  as  she  lives ; 
and  the  house  that  Mrs.  Purshouse  lives  in,  not  to  be  disposed 
of ;  to  go  to  her  children  afterwards ;  and  the  four  tenements 
below  the  house  I  live  in.'*  The  said  William  Clements  died  in 
1788.    It  was  admitted  that  the  house  and  gardens  mentioned 
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1788.  in  the  will  are  the  same  as  those  which  passed  by  the  several 
tIgTv.  deeds.  The  testator  was  a  master  bargeman  and  boat-boilder, 
CoLLiHs.  j^j  inhabited  the  house  in  question.  He  let  out  the  four  tene- 
ments mentioned  in  the  deed,  but  occupied  the  stables  and 
granaries,  and  the  gardens,  in  front  and  to  the  east  side  of  the 
house;  there  was  a  pig-sty  at  the  comer  of  the  stable-yard, 
and  a  paling  which  encompassed  all  the  premises,  except  the 
coal-pen,  which  was  on  the  other  side  of  a  road  running  near  the 
house.  A  small  door  led  from  the  court-yard  into  the  stable- 
yard,  but  it  was  so  blocked  up  with  straw  that  it  was  useless, 
and  the  way  used  was  round  by  the  road  into  which  the  court- 
yard opened.  There  were  bed-rooms  over  the  stables,  which 
were  used  for  the  purpose  of  hay  and  straw  lofts;  and  the 
testator  used  the  stables  for  the  horses  employed  by  him  in  his 
trade.  The  coal-pen  generally  contained  50  chaldron  of  coals ; 
all  the  coals  not  sold  out  of  his  barges  were  laid  there ;  and  the 
testator  put  the  coals  which  he  took  from  the  pen  for  the  use  of 
his  family,  by  two  or  three  bushels  at  a  time,  in  a  wash-house 
adjoining  the  house.  His  own  consumption  was  not  above  three 
chaldron  in  a  year.  He  had  a  yard  for  building  boats  about  800 
yards  from  his  house,  and  a  timber-yard  about  the  same  distance. 
The  defendant's  counsel  insisted  that,  as  the  premises  mentioned 
in  the  declaration  did  not  fall  under  the  description  of  house  and 
gardens  as  expressed  in  the  will,  and  as  in  the  purchase  deed 
they  are  described  to  be  in  the  occupations  of  different  persons, 
they  did  not  pass  by  his  will.  But  the  learned  judge  stated  that 
he  was  of  a  different  opinion  at  the  trial,  because  the  testator 
occupied  them  together  with  his  house  and  garden  from  the  time 
of  his  purchase  to  his  death.  And  he  directed  the  jury  to  find 
a  verdict  for  the  plaintiff,  with  liberty  for  the  defendant  to  enter 
up  judgment  of  nonsuit,  in  case  the  Court  should  be  of  opinion 
that  his  direction  was  wrong. 

Bower  and  Simeon  were  desired  by  the  Court  to  begin  in  sup- 
port of  their  rule. 

MiUee,  contra,  was  stopped  by  the  Court. 
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A0HHUR8T,  J. :  1788. 

Dob  « 

DOLLIS 

[602] 


The  testator's  intention  appears  to  have  been  to  give  by  the       Dob  «. 
bequest  of  his  house,  with  the  word  "appurtenances,"  every 


thing  which  was  in  his  occupation,  as  proper  and  convenient  for 
the  occupation  of  the  house.  The  distinction  between  house  and 
messuage  seems  too  subtle  to  be  relied  on  at  this  time  ;  for  I  think 
that  whatever  would  pass  by  the  one,  would  equally  pass  by  the 
other.  It  is  well  known  that  on  an  indictment  for  a  burglary  in 
a  dwelling-house,  proof  of  breaking  and  entering  a  stable,  which 
is  considered  as  part  of  the  dwelling-house,  will  support  the 
indictment ;  and  that  is  stronger  than  the  present  case.  Then 
it  has  been  said  that  the  stable  and  coal-shed  were  not  appur- 
tenant to  the  house,  because  in  order  to  make  them  so,  they 
should  always  have  been  occupied  with  the  house ;  but  that  is  a 
very  forced  argument ;  it  is  not  like  the  case  where  a  person 
claims  a  prescriptive  right  against  another ;  there  it  is  necessary 
to  shew  that  it  has  existed  time  out  of  mind.  But  when  a  person 
uses  the  words  as  a  description  of  the  thing  which  he  intends  to 
give,  there  premises  which  have  been  recently  built  and  annexed 
to  a  house,  would  pass  as  appurtenant  to  the  house.  It  has  been 
objected,  on  the  part  of  the  defendant,  first,  that  the  stables, 
and  secondly  that  the  coal-shed,  did  not  pass  under  this  bequest. 
With  respect  to  the  first,  there  is  no  sort  of  doubt,  for  the  stables 
are  within  a  ring-fence  which  encloses  the  whole  tenement 
together ;  and  we  cannot  suppose  that  the  testator  intended  to 
separate  them,  for  then  the  stables  would  be  in  the  occupation 
of  one  person,  and  the  stable-yard  of  another.  And  though  the 
devisee  were  not  engaged  in  trade,  yet  she  was  in  a  degree  of 
opulence,  and  therefore  the  testator  might  have  thought  that 
she  would  have  occasion  for  the  stables.  The  difficulty  is 
greater  as  to  the  coal-shed :  and  I  should  have  doubted  whether 
this  would  have  passed  by  the  bequest,  if  it  had  been  proved  to 
have  ever  been  annexed  to  any  other  tenement.  But  as  no 
proof  of  that  sort  was  given,  we  must  take  it  for  granted  that  it 
never  was  annexed  to  any  other  tenement;  and  then  a  very 
alight  degree  of  evidence  is  sufficient  for  the  purpose  of  showing 
that  it  should  pass  with  the  house.  And  though  it  is  stated  that 
the  coal-shed  was  used  by  the  devisor  in  his  coal  trade,  yet  it 
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1788.        appeared  that  he  likewise  used  it  for  the  purpose  of  keeping  coals 
X)^v.       to  be  consumed  in  his  own  house ;  and  though  that  is  a  slight 
Collins,     circumstance,  yet  it  is  an  additional  reason  for  saying  it  shall 
pass  as  part  of  the  house. 

BULLEB,  J. : 

[503]  In  construing  wills  we  do  not  look  at  technical  words  so 

much  as  the  testator's  intention,  which  can  only  be  collected 
from  the  whole  will.  Then,  in  determining  what  passed  under 
the  bequest  in  question,  it  is  material  to  consider  the  situation 
of  the  devisor.  He  had  premises  in  different  parts  of  Beading, 
and  he  was  in  the  possession  of  a  house,  and  the  premises  now 
in  dispute,  which  he  had  occupied  with  his  house  from  the  year 
1749 ;  then  in  common  parlance  they  are  considered  as  part  of 
this  house.  This  would  not  be  a  sufficient  description  in  writs, 
but  in  common  intendment  it  is :  and  a  person  must  distinguish 
very  nicely  to  take  the  difference.  With  respect  to  the  stables 
which  were  within  the  ring-fence,  I  think  there  cannot  be  the 
least  doubt.  It  does  indeed  at  first  seem  more  doubtful  whether 
the  coal-pen  passed  by  this  devise ;  but  I  think,  on  considering 
the  whole  together,  that  it  did.  The  testator  first  says,  "To 
Hannah  Clements  I  give  the  house  I  live  in,  and  garden,  and 
the  house  that  Mrs.  Purshouse  lives  in,  and  the  four  tenements 
below  the  house,  in,  &c."  This  clearly  shews  that  he  meant  to 
give  everything  in  his  own  occupation;  for  in  his  bequest  he 
particularly  described  everything  around  him,  besides  that  which 
was  in  his  own  possession,  which  is  a  strong  argimient  to  shew 
that  he  thought  that  everything  which  was  in  his  own  occupation 
would  pass  under  the  bequest  of  the  house.  It  has  been  said 
in  the  argument,  that  he  had  other  property  which  he  has  not 
disposed  of  by  the  will.  But  as  the  case  stands,  we  must  take 
it  otherwise,  and  that  he  is  by  will  disposing  of  his  whole  pro- 
perty ;  then,  not  having  particularly  bequeathed  the  coal-pen, 
that  also  must  pass  under  the  general  words. 

Obosbi  J. : 

[  503  ]  I  consider  this  question  in  the  same  way  in  which  the  case 

in  Pr.  Williams  was  considered  in  the  House  of  Lords,  namely, 
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as  a  question  of  intention.    Though  primd  facie  there  appears        1788. 
to  be  some  doubt  whether  the  coal-pen  passed  under  this  bequest,       doiTv. 
yet,  considering  the  intention  of  the  testator,  I  am  of  opinion     Oollikb. 
that  the  whole  which  he  had  in   possession  must   go  to  the 
devisee,  Mrs.  Clements.    It  is  clear  that  he  meant  to  give  her 
more  than  the  house  in  which  he  lived,  for  he  also  gave  her 
the  house  in  which  Mrs.  Purshouse  lived,  and  four  tenements 
besides;  the  two  former  of  which  he  gave  to  Mrs.  Glements's 
children ;  therefore  he  meant  to  give  her  a  permanent  interest. 
Besides,  there  are  many  separate  bequests  of  different  parts 
of  his  property  to  different  persons,  and  there  is  no  specific 
bequest  of  the  coal-pen  in  question ;  which  is  a  strong  circum- 
stance to  shew  that  he  thought  it  would  pass  by  the  bequest 
of  his  house,  as  he  had  occupied  them  together  since  the 
year  1749. 

Rule  discharged. 


K.   B.   TKINITY    TERM. 


THE   KING   V.    THOMAS    AMEEY.*  im. 

June  2, 
ON    SECOND    TBIAL.  

(2  T.  E.  616—669;  2  Brown  P.  C.  336—369.) 

This  was  an  information  in  nature  of  a  quo  warranto  against 
the  defendant  for  exercising  the  office  of  alderman  of  the  city 

*  The  judgment  of  the  King's  the  decision  of  the  House  must  have 
Bench  haying  been  in  this  case  re-  been  grounded,  are  of  so  great  con- 
yersed  in  the  House  of  Lords,  but  stitutional  importance,  that  it  is 
the  reasons  for  that  judgment  not  thought  best  to  giye  here  a  short 
being  recorded  in  any  extant  report,  summary  of  the  case,  and  of  the 
the  case  would  under  the  general  arguments  in  the  Court  of  last  re- 
scheme  of  these  reyised  reports,  haye  sort.  The  points  argued,  and  decided 
been  omitted  as  inconclusiye.  But  by  the  King's  Bench,  on  the  former 
the  points  argued  before  the  House  motion  for  a  new  trial,  will  be  found 
of  Lords,  on  some  or  one  of  which  at  p.  306,  ante. 
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1788.  of  Chester.  To  which  he  pleaded  letters  patent  granted  by 
Thb  Eura  V.  Car.  II.  on  the  4th  Feb.  in  the  87th  year  of  his  reign,  by  which 
the  citizens  and  inhabitants  of  Chester  were  incorporated ;  and 
that  there  should  be  a  mayor,  recorder,  twenty-four  aldermen, 
forty  common  councilmen,  two  sheriffs,  and  certain  other  officers. 
The  king,  by  those  letters  patent,  appointed  the  first  twenty- 
four  aldermen ;  and  prescribed  the  mode  of  electing  a  mayor, 
namely,  on  Friday  after  the  feast  of  St.  Dennis,  yearly,  by  a 
majority  of  the  mayor,  aldermen,  and  common  councilmen 
assembled.  The  plea  then  stated,  that  that  charter  was 
accepted  and  agreed  to  by  the  said  citizens  and  inhabitants: 
and  the  defendant  regularly  deduced  a  title  as  alderman 
under  it. 

The  prosecutor  replied,  that  King  Charles  the  Second  did  not 
grant  in  manner  and  form,  &c.  That  those  letters  patent  were 
not  duly  accepted  by  the  said  citizens  and  inhabitants.  That 
the  defendant  was  not  duly  elected  an  alderman,  as  m  his  plea 
alleged.  And  that  he  was  not  admitted  into  the  office  of 
alderman,  &c. 

And  the  prosecutor  added  two  new  replications.  In  the  first 
of  which  he  stated,  that  the  said  late  King  Charles  the  Second, 
in  the  letters  patent  mentioned  in  the  plea  of  the  defendant, 
reserved  power  at  free  will  and  pleasure  by  Order  in  Council  to 
amove  the  mayor,  recorder,  common  clerk,  or  any  one  or  more 
of  the  aldermen,  common  councilmen,  sheriffs,  coroners,  and 
justices  of  the  peace  of  the  said  city  for  the  time  being ;  and  that 
any  such  order  being  made  the  mayor,  &c.  and  all  or  any  of 
them  so  amoved,  should  in  deed  and  in  fact,  and  without  any 
further  process,  actually  and  to  all  intents  and  purposes  whatso- 
ever, be  amoved  from  their  respective  offices :  And  in  such  case 
other  fit  person  or  persons,  within  a  convenient  time  after  such 
amotion  or  amotions,  should  be  chosen,  sworn,  and  appointed,  in 
such  manner  as  by  the  said  letters  patent  was  before  directed. 
That  after  the  making  of  the  said  letters  patent,  to  wit,  on  the 
12th  day  of  August,  1688,  the  existing  aldermen  were  amoved  by 
an  Order  in  Council  of  King  James  II. ;  and  that  that  order  was 
signified  to  each  of  them  respectively  (naming  them),  and  thereby 
they  and  each  of  them,  severally  and  respectively,  became  and 
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were  amoved  from  their  respective  offices ;  whereupon  the  power        1788. 
in  the  said  letters  patent,  as  to  the  election  of  aldermen  of  the  theIEino  v. 
said  City  of  Chester,  ceased  and  determined.  amkbt. 

The  second  replication  set  forth  a  charter  of  incorporation 
granted  by  King  Henry  the  Seventh,  in  the  21st  year  of  his  reign, 
to  the  citizens  and  commonalty  of  Chester ;  who  were  to  elect, 
annually,  a  mayor,  recorder,  twenty-four  aldermen,  forty  common 
oouncilmen,  two  sheriffs,  &c. ;  which  letters  patent  were  accepted, 
&c.  It  then  stated  a  charter  of  confirmation  in  the  16th  of 
Elizabeth,  which  was  also  accepted.  And  that  both  these 
charters  were  in  full  force,  strength,  and  effect,  before,  and  until, 
and  at  the  time  of,  the  judgment  hereinafter  next  mentioned,  &c. 
The  replication  then  stated,  that  in  Trinity  Term,  in  the  thirty- 
fifth  year  of  the  reign  of  Charles  the  Second,  Sir  Robert  Sawyer, 
knight,  then  attorney-general,  filed  a  certain  information  in  the 
Court  of  King's  Bench  against  the  said  mayor  and  citizens,  by 
the  name  of  the  mayor  and  citizens  of  the  said  City  of  Chester, 
setting  forth  that  the  said  mayor  and  citizens  of  the  said  City 
of  Chester,  had  used,  and  were  using,  without  any  warrant,  or 
royal  grant,  within  the  said  city  and  the  liberties  and  precincts 
of  the  same  city,  divers  liberties,  privileges,  and  franchises,  in 
the  said  information  mentioned,  that  is  to  say,  to  be  in  them- 
selves one  body  corporate  and  politic,  in  law,  fact,  and  name,  by 
the  name  of  the  mayor  and  citizens  of  the  City  of  Chester ;  and 
by  the  same  name  to  plead  and  be  impleaded,  answer  and  be 
answered  unto ;  and  also  to  have  sheriffs  of  the  said  city,  and 
the  county  of  the  same  city,  Sec.  (specifically  stating  all  the 
privileges  claimed) ;  and  praying  that  process  of  law  might  issue 
against  the  said  mayor  and  citizens  to  answer  the  information 
and  to  shew  by  what  warrant  they  claimed  the  privileges,  &c. 

The  replication  further  stated  that,  For  the  default  of  the  said 
mayor  and  citizens  in  not  appearing  in  the  said  Court  of  the  said 
lord  the  late  king,  before  the  king  himself,  to  answer  to  the  said 
lord  the  late  king,  touching  and  concerning  the  premises,  it  was 
then  and  there  by  the  same  Court  of  the  said  lord  the  late  king, 
before  the  king  himself,  considered  that  the  liberties,  privileges, 
and  franchises,  in  the  said  last  mentioned  information  above 
specified,  should  be  seized  into  the  hands  of  the  said  lord  the  late 
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1788.  king,  until  the  said  Court  there  further  ordered,  as  by  the  records 
thb~kiko  v.  s^d  proceedings  thereof  remaining  in  the  Court,  ice.  appears. 
ambby.  rjij^g^jj  j^fjjgj.  4jjg  gg^jj  judgmeut,  and  after  the  making  of  the  said 
letters  patent  in  the  defendant's  plea  mentioned,  to  wit,  on  the 
19th  day  of  October,  1688,  his  late  majesty  King  James  the 
Second,  by  a  certain  order  in  council,  bearing  date  the  19th  of 
October,  1688,  being  graciously  resolved  that  the  City  of  Chester, 
and  the  mayor  and  citizens  thereof,  should  be  restored  to  their 
ancient  charters,  rights  and  franchises,  notwithstanding  the 
judgment  and  proceedings  against  them  in  an  information  in  the 
nature  of  a  qiio  tvarranto  in  the  Court  of  King's  Bench  in  the 
reign  of  the  late  King  Charles  the  Second,  &c.  was  pleased  to 
order,  according  to  the  power  to  him  reserved  in  the  late  charters, 
patents,  and  grants,  and  it  was  thereby  ordered  accordingly,  that 
all  mayors,  sherifiEs,  recorders,  aldermen,  common  couneilmen, 
&c.  and  all  other  officers  and  members  of  the  said  City  of 
Chester,  constituted,  named,  appointed,  or  elected,  by  virtue  of 
any  charter,  patent,  or  grant,  since  the  year  1679,  from  the  late 
king,  or  his  then  majesty,  and  all  and  every  person  and  persons, 
having,  or  claiming,  any  office  or  place  by  the  same,  be  removed, 
displaced,  and  discharged;  and  they,  and  every  of  them  were 
thereby  removed,  displaced,  and  discharged  accordingly.  And 
that  an  instrument  should  be  prepared  for  restoring  the  said  City 
of  Chester,  and  the  mayor  and  citizens  thereof,  to  their  ancient 
charters,  rights,  franchises,  &c.  The  replication  then  stated  a 
charter  of  restoration,  dated  the  26th  of  October,  1688,  pursuant 
to  the  last-mentioned  order  in  council,  and  accepted  by  the  mayor 
and  citizens  of  the  said  City  of  Chester. 

The  defendant  in  his  rejoinder  stated  a  final  judgment  (the 
record  of  which  was  supposed  to  be  lost)  of  a  term  subsequent  to 
that  in  which  the  judgment  quousque  was  given,  whereby  it  was 
adjudged  that  the  franchises,  &c.  under  the  charter  of  Henry  VU. 
should  be  seized  into  the  hands  of  the  king.  With  an  averment 
that  that  judgment  is  still  in  force,  and  not  reversed ;  by  reason 
whereof  the  said  community  and  body  corporate  of  the  mayor  and 
citizens  of  the  said  City  of  Chester  in  that  replication  mentioned 
became  and  was  totally  dissolved  and  destroyed  long  before,  and 
until,  and  at  the  time  of  the  supposed  granting  and  acceptance 
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of  the  said  supposed  letters  patent  of  the  said  late  King  James        1788. 
the  Second,  in  that  replication  mentioned,  to  wit,  at,  &c.  thk  kiko  r 

Surrejoinder,  taking  issue  on  the  final  judgment  alleged  in      ^*<*«^- 
the  rejoinder. 

Verdict. — On  the  trial  the  jury  found  that  King  Charles  the 
Second,  granted,  &c.  as  in  the  defendant's  plea ;  and  that  that 
charter  was  accepted  by  the  citizens  and  inhabitants.  That 
the  order  of  removal  of  all  the  officers  by  King  James  the  Second 
in  council  was  duly  signified  to  them.  That  the  defendant  was 
duly  elected,  and  admitted,  under  that  charter.  That  the  order 
of  privy  council  of  King  James  the  Second,  dated  the  12th  of 
August,  1688,  mentioned  in  the  replication,  was  signified  to  the 
members.  And  that  there  was  no  such  final  judgment  as 
alleged  by  the  rejoinder. 

Bower  obtained  a  rule  in  Easter  Term,  27  Oeo.  III.  to  shew 
cause  why  the  postea  should  not  be  delivered  to  the  defendant, 
in  order  that  he  might  enter  up  his  judgment  on  it,  and  that  in 
the  mean  time  it  might  remain  in  the  associate's  hands. 

This  matter  was  argued  in  Trinity  Term,  1787,  hj  Adair ,  Serjt. 
Erskine,  Wood,  MiUes,  Lane,  and  Topping,  for  the  Crown  ;  and 
by  Bearcroft,  Leycester,  Bower,  Plumer,  and  Manley,  for  the 
defendants. 

The  CouBT — AsHHUBST,  J.,  BuLLEB  J.,  and  Gbosb,  J.  (Lord  [  666  ] 
Mansfield  being  still  absent), — ^gave  judgment  for  the  defendant, 
relying  on  a  case  cited  from  the  Year  Book,  15  Ed.  IV.  7,  which 
they  thought  established  the  position  that  a  final  judgment  of 
seizure  as  forfeited  was  not  essentially  necessary  to  create  the 
forfeiture.  They  considered  that  the  forfeiture  had,  accordingly 
been  incurred  by  the  corporation,  in  not  coming  in  to  replevy 
their  franchise.  They  considered  that  there  was  not  in  the 
subsequent  charter  (of  Car.  II.)  any  defect  in  the  charter  itself, 
sufficient  to  vitiate  it;  being  of  opinion  that  on  the  sound 
construction  of  the  charter  the  power  of  amotion  reserved  must 
be  understood  svh  viodo,  namely,  so  as  not  to  destroy  the  whole 
body  at  once,  and  thus  make  it  impossible  to  elect  others.  As 
to  the  effect  of  the  subsequent  charter  of  restoration  by  King 
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1788.        James  the  Second,  they  were  of  opinion  that  it  was  void ;  as  it 
Tbb~kiiio  v.  ^&8  not  competent  for  the  Crown  to  defeat  the  interest  once 
^^^^'      legally  vested  in  the  new  corporation. 

Upon  this  judgment*  the  relator  brought  his  writ  of  error  in 
parliament,  and  assigned  errors  (in  effect)  as  follows : — 

1.  That  at  the  time  of  the  supposed  grant  by  letters  patent  by 
King  Charles  11.,  the  letters  patent  of  King  Henry  YII.  and  2  Eliz. 
were  existing  charters  not  repealed  or  annulled  in  any  way. 

2.  That  the  said  letters  patent  of  King  Charles  11.  were  void  ab 
initio  as  containing  a  proviso  or  condition  contrary  to  the  law  of 
the  land,  namely  the  power  of  amotion  to  remove  all  the 
corporate  oflSicers  by  order  of  the  Privy  Council. 

8.  That  T.  Amery  could  not  have  been  elected  inasmuch  as  all 
the  Aldermen  and  Common  Council  elected  under  the  letters 
patent  had  been  amoved. 

4.  That  the  judgment  qiumsque  had  not  the  effect  in  law  of 
dissolving  the  original  corporation,  so  as  to  make  it  competent 
to  the  Crown  to  create  a  new  corporation. 

5.  That  by  the  order  of  restoration  by  King  James  11.  the 
effect  of  the  judgment  quottsqu^  was  wholly  done  away. 

In  support  of  the  writ  of  error  it  was  argued  (by  J.  Adair^  T. 
Erskine^  G.  Wood,  and  J.  Topping)  that  the  letters  patent  of  King 
Charles  the  Second,  stated  in  the  defendant's  plea,  and  under 
which  his  election  to  the  ofiSice  of  an  Alderman  of  Chester  is 
alleged  to  have  been  made,  being  a  grant  of  creation  of  a  new 
corporation  of  Mayor  and  Citizens  of  Chester,  for  the  purposes  of 
general  government  within  that  city,  were  void  db  initio,  the 
Crown  having,  at  the  time  of  the  granting  thereof,  no  power  or 
authority  by  law,  to  make  letters  patent  of  such  tenor  and  effect, 
inasmuch  as  it  appears  upon  the  record,  that  there  was,  at  that 
time,  an  existing  corporation  of  Mayor  and  Citizens  of  Chester, 
under  the  letters  patent  of  King  Henry  the  Seventh  and  Queen 
Elizabeth,  invested  with  the  government  of  the  city ;  and  two 
corporations,  for  the  same  purposes  of  government,  cannot  by 
law  exist,  within  one  and  the  same  place,  at  one  and  the  same 
time.  That  the  King  could  not  grant  what  he  had  not.  By  the 
*  Brown  P.  0.  vol.  ii.  p.  336,  361. 
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interlocutory,  or  quousqu^  judgment  stated  upon  the  record,  the  ITM. 
liberties  of  the  corporation  of  Mayor  and  Citizens  of  Chester  were  XHslEiNa  «. 
adjudged  to  be  seized  into  the  King's  hands,  until  the  Court  ^v™^- 
should  further  order.  No  writ  of  seizure  is  stated  to  have  issued 
upon  this  interlocutory,  or  quotisque  judgment.  The  King,  if  he 
had  anything  by  the  quousque  judgment,  (which,  without  a  writ  of 
seizure  issued  upon  it,  he  could  not  have,)  had  only  a  limited  and 
qualified  interest,  viz.  a  right  to  the  custody  of  the  corporation, 
then  in  being,  and  acting  xmder  the  charters  of  Henry  and  Eliza- 
beth, subject  to  the  further  order  of  the  Court.  The  charter  of 
Charles  the  Second,  under  which  the  defendant's  election  is 
stated  to  have  been  made,  is  not  a  grant  or  transfer  of  that  right 
of  custody,  but  is  a  grant  of  creation  of  a  new  corporation  of 
Mayor  and  Citizens  of  Chester.  The  charter  of  Charles  the 
Second  was  therefore  void.  "  Shepherd's  Abridgment,"  title  Pre- 
rogative, p.  91,  is  express  to  this  point, — "  That  if  the  King  grant 
more  than  he  hath,  as  where  he  hath  a  custody  of  land,  and  he 
grants  the  land  itself,  his  grant  is  void."  And,  ''  ubi  eadem  est 
ratio  idem  est  jus,"  is  a  maxim  of  the  law.  That  the  Court  of 
King's  Bench  had  in  effect  adjudged,  that  the  corporation  of 
Chester,  existing  and  acting  under  the  charters  of  Henry  and 
Elizabeth,  was  dissolved  and  annihilated  by  the  judgment  of 
seizure,*  qucxusque  of  Hilary  Term,  85  &  86  Char.  H.,  for  default  of 
appearance  to  the  information  filed  against  them.  The  interlocu- 
tory, or  quomque  judgment  stated,  had  not  any  such  effect  in  law, 
it  was  merely  process  to  compel  the  appearance  of  the  corpora- 
tion, by  laying  a  foundation  for  the  issuing  of  a  writ  of  seizure, 
the  execution  of  which  would  have  given  notice  to  the  corporation 
of  the  judgment.  No  writ  of  seizure  is  stated  upon  the  record  to 
have  issued,  so  that  it  does  not  even  appear  that  the  corporation 
ever  had  notice  of  the  judgment  quomque^  much  less  that  they  lost 
the  possession  of  anything  by  it,  for  the  judgment  of  itself  could 
not  affect  the  corporation,  without  a  writ  of  seizure ;  and  conse- 
quently there  was  not  even  a  temporary  suspension  of  its  cor- 
porate fxmctions.  That  because  it  was  found  by  the  jury,  that 
there  never  was  a  final  judgment  of  ouster  against  the  corpora- 
tion of  Mayor  and  Citizens  of  Chester,  created  and  confirmed  by 
^  Skinner's  Report,  154. 


ambbt. 
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1788.  the  charters  of  King  Henry  and  Queen  Elizabeth,  without 
The  Kino  v.  which  that  corporation  could  not  be  destroyed,  even  supposing, 
which  was  not  admitted,  that  such  judgment  could  have  had 
that  effect ;  and  consequently*  the  charter  of  Charles  the  Second 
had  no  legal  origin,  the  object  of  that  charter  being  to  create  a 
new  corporation  of  Mayor  and  Citizens  of  the  city  of  Chester, 
for  the  same  purposes  for  which  the  corporation,  then  in  being, 
was  created.  There  is  a  plain  distinction  between  quomque  and 
final  judgments  in  point  of  legal  effect ;  i  and  if  (as  might  be  con- 
tended from  the  most  respectable  authorities)  the  legal  effect, 
even  of  a  final  judgment,  would  not  have  been,  wholly,  to  anni- 
hilate the  corporate  capacity,  much  less  could  such  effect  be  as- 
cribed to  a  qtumsque  judgment.  That  the  letters  patent  of  the  late 
King  Charles  the  Second  were  either  void  in  themselves,  a5  initio, 
or  were  avoided  by  matter  subsequent  to  the  granting  thereof, 
and  previous  to  the  supposed  election  of  the  defendant  under 
those  letters  patent.  The  power  of  amotion,  contained  in  the 
charter  of  Charles  the  Second,  was  illegal,  and  the  charter  void. 
The  proviso  was  repugnant  to  the  nature  of  the  grant.  The 
charter  could  not  operate  in  the  manner  and  according  to  the 
conditions  expressed  in  it.  The  King  was  therefore  deceived  in 
matter  of  law ;  and  his  grant,  not  being  capable  of  taking  effect 
according  to  the  intention  of  the  Crown  expressed  in  it,  is  on  that 
account  wholly  void.  A  grant  of  matter  of  prerogative,  if  void  in 
part,  must  be  held  to  be  void  in  toto.  Supposing,  however,  that 
the  power  of  amotion,  contained  in  the  charter  of  Charles  the 
Second,  was  legal,  the  charter  itself  has  in  fact  been  determined 
and  put  an  end  to  by  the  exercise  of  that  power  of  amotion,  by 
the  order  of  amoval  stated  upon  the  record.  All  the  electors 
being  amoved,  and  there  being  no  averment  of  a  subsequent  elec- 
tion of  others,  it  follows,  that  from  the  period  of  their  amoval, 
the  right  of  election  must  of  necessity  cease,  and  the  defendant 
could  not  be  elected  in  manner  as  he  has  alleged  by  his  plea. 

The  King  is  not  called  upon  to  shew  a  title  to  any  franchises ;  I 
because  all  franchises  are  derived  from  him,  as  their  source  and 

*  1  Lord  Baym.  17 ;   let  Shower,      Salk.  191. 
280;  Skinner,  310.  %  The  King  y.  Leigh,  4  Burr.  2143. 

t  Sir  W.  Jones,  166;  8  Mod.  368 ; 
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fountain :  but  the  defendant  is  bound  to  make  out  a  title  against  1788. 
the  Crown  to  the  office  claimed  by  him,  and  that  title  must  be  thb^Kino  r. 
disclosed  at  once  by  his  plea ;  and  he  cannot  resort  to  any  other  a^'^*^- 
matter  upon  the  record  at  large  to  sustain  his  title  to  the  office, 
other  than  such  as  is  stated  by  him  in  his  plea ;  and  if  it  appears, 
from  the  whole  of  the  record,  that  the  defendant  has  no  title,  the 
Crown  must  have  judgment.  The  title  of  the  defendant  is  stated 
to  be  under  a  power  of  election,  contained  in  the  charter  of 
Charles  the  Second ;  but  that  power  of  election,  for  the  reasons 
already  offered,  did  not  exist  at  the  time  of  the  supposed  election 
of  the  defendant,  on  account  of  the  previous  amotion  and  annihi- 
lation, near  a  century  before,  of  all  those  in  whom  the  power  of 
election  resided.  The  charter  of  Charles  the  Second  was  founded 
upon  the  interlocutory  or  quotisque  judgment  only ;  and  by  the 
orders  of  amoval  and  of  restoration,  by  the  charter  of  pardon  and 
restitution,  granted  by  King  James  the  Second  under  the  great 
seal  of  England,  and  by  the  acceptance  thereof,  which  stand  ad- 
mitted facts  upon  the  record,  not  only  the  judgment  of  seizure 
quotisque  was  pardoned  and  released,  and  all  the  consequences  and 
effects  of  that  judgment,  together  with  the  charter  of  Charles  the 
Second  itself,  done  away  and  extinguished,*  but  the  ancient  con- 
stitution of  the  city  of  Chester,  under  the  charters  of  Henry  and 
Elizabeth,  was  restored,  and  the  Mayor,  and  all  other  the  ancient 
officers  of  the  corporation,  were  reinstated  in,  and  actually  re- 
sumed their  respective  offices,  which  they  held  at  the  time  of  the 
interlocutory  or  quauaque  judgment  signed.  The  poUtic  and  cor- 
porate capacity  of  the  ancient  corporation,  under  the  charters  of 
Henry  and  Elizabeth,  was  in  being,  capable  of  accepting  this 
grant  of  pardon  and  restitution  of  King  James  the  Second.  The 
acceptance  of  that  charter,  in  all  the  particulars  of  it,  is  admitted 
upon  the  record ;  and  from  that  time  to  the  present  there  being 
no  contrary  averment,  the  charters  of  Henry  and  EUzabeth  must 
be  considered  as  the  subsisting  charters  of  the  city.  Lastly,  No 
instance  is  to  be  found  m  the  history  of  the  law  of  England, 
where  a  corporation  has  been  adjudged,  by  a  Court  of  Law,  to  be 
dissolved  by  a  judgment  of  seizure  quousque,  upon  an  information 
in  the  nature  of  a  quo  warranto,  for  default  of  appearance.  The 
*  Ckmiberbach,  214,  307 ;  and  5  Mod.  11. 
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1788.  Court  of  King's  Bench,  in  giving  judgment  in  the  present  cause, 
THslEnro  9.  relied  mainly  upon  the  report  of  a  case,  in  the  Tear  Book  of  the 
Amxbt.  jgjjj  Edward  the  Fourth  respecting  a  market,  as  an  authority 
against  the  position  above  stated.  That  was  a  proceeding,  by 
writ  of  quo  warranto,  and  not  by  information  in  the  nature  of  a  qrio 
warranto:  the  cases  are  not  analogous ;  but  supposing  them  to  be 
so,  the  authority  of  the  case,  in  the  Year  Book  of  15th  Edward 
the  Fourth,  is  shaken  by  Mr.  Justice  Jenkins's  report  of  it,  in  his 
"  Centuries,"  p.  141.  The  Court  of  King's  Bench  decided  the 
present  question,  conceiving  that  the  judgment  in  the  case  in  the 
16th  Edward  the  Fourth,  was  a  final  judgment  of  seizure  of  the 
market,  as  being  forfeited.  According  to  Mr.  Justice  Jenkins, 
the  judgment  given  was  of  seizure  only,  as  contra-distinguished 
from  that  of  seizure,  as  being  forfeited.  Upon  an  examination 
of  the  record  itself,  remaining  in  the  King's  Bench  Treasury,  it 
appears,  that  the  judgment  given  was  of  seizure  quxmsque  merely. 
A  writ  of  seizure  also  appears  to  have  issued  upon  that  judgment, 
and  to  have  been  executed  and  returned  by  the  Sheriff.  The 
market  was  not  forfeited  by  the  judgment  then  given ;  the  pro- 
secutor had  not  got  to  the  extremity  of  process,  nor  was  the  suit 
determined ;  for  by  the  controlment  rolls  of  the  King's  Bench,  it 
appears,  that  after  the  writ  of  seizure  executed,  process  by  alias 
hnd  pluriea  venire  fadas,  and  distringaSy  was  continued  against 
the  defendant,  for  no  less  a  period  of  time  than  fourteen  years, 
and  the  suit  determined  at  length  by  the  death  of  the  defendant, 
as  appears  by  the  Sheriff's  return,  in  the  second  year  of  Bichard 
the  Third- 

On  the  other  side  it  was  argued,  by  E.  Bearcroft,  F.  Bower^ 
and  H.  Leycester,  that  the  old  corporation  of  the  city  of  Chester, 
which  had  subsisted  under  the  charters  of  Henry  the  Seventh 
and  Elizabeth,  was  dissolved  by  the  judgment  upon  the  ^pio  war- 
ranto  stated  in  the  replication.  Every  franchise  is  by  law  liable 
to  forfeiture  for  abuse.  No  exception  to  this  general  rule  is  found 
in  favour  of  the  franchise  of  being  a  corporation ;  and  it  appears 
from  the  case  of  the  corporation  of  the  city  of  London,  the 
authorities  there  cited,  and  a  variety  of  other  cases,  that  corpora- 
tions are  subject  to  the  same  rule. 
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Informations  in  the  nature  of  qtio  warranto,  are  founded  upon  1788. 
the  statute  of  quo  warranto,  6  Edward  the  First,  and  on  the  pro-  thb^kiko  v. 
ceedings  relative  to  franchises  before  the  Justices  in  eyre ;  from  ^^m*^- 
which,  and  from  the  comment  upon  the  said  statute  in  the  2nd 
Inst.  282y  it  clearly  appears,  that  if  a  party  in  possession  of  a 
franchise,  on  being  summoned  to  appear  before  the  Justices  iix 
eyre,  did  not  appear,  the  franchise  was  seised  into  the  King's 
hands,  which,  in  the  same  eyre,  the  party  might  replevy ;  but  if 
he  did  not  appear  to  replevy  it  during  the  continuance  of  the 
Justices  in  the  county,  the  franchise  was  forfeited  and  lost  for 
ever.  A  franchise  being  therefore  liable  to  forfeiture  without  ap 
pearance,  in  a  proceeding  before  the  Justices  in  eyre,  from  reason 
by  analogy,  it  should  be  equally  liable  in  a  proceeding  before  the 
Court  of  King's  Bench ;  the  contumacy  in  not  appearing,  and  the 
presumption  arising  from  it  that  the  party  had  no  defence,  being 
applicable  alike  in  both  cases.  And  it  appears  accordingly  in 
2nd  Inst.  282,  and  in  15  Edward  the  Fourth,  7,  that  in  a  pro- 
ceeding upon  a  qiu>  warranto  in  the  Court  of  King's  Bench,  if  the 
party  claiming  a  franchise  do  not  come  in  within  a  term  after  the 
issuing  of  the  venire  facias,  the  franchise  is  forfeited  and  lost  for 
ever.  In  the  present  case,  therefore,  the  defendants  in  the  quo 
warranto  stated  in  the  replication  having  omitted  to  appear  not  only 
for  a  term,  but  for  a  year,  the  franchises  under  the  above  autho- 
rities became  forfeited  and  lost  for  ever,  though  without  appear- 
ance, and  without  the  form  of  final  judgment  regularly  entered  up. 

Where  the  King  can  hold  the  franchise  that  is  forfeited,  the 
judgment  of  seizure  vests  it  immediately  in  the  King.  In  cases 
where  he  cannot,  it  takes  the  franchise  from  those  who  have  it ; 
as  Holt,  Chief  Justice,  expressly  says,  1  Shower,  280.  In  either 
case  it  operates  as  an  extinguishment  of  the  corporation ;  and 
these  propositions  seem  sufficiently  warranted  in  the  case  above 
referred  to,  15  Edward  the  Fourth,  and  in  the  King  and  Stavetcn, 
Yelverton,  192 ;  2  Bro.  Ab.  tit.  Qiw  warranto,  pi.  11,  and  title  Ex- 
tinguishment, pi.  42,  which  are  confirmed  by  cases  where,  in 
consequence  of  a  judgment  of  seizure,  corporations  have  ceased  to 
have  existence.  The  case  of  the  corporation  of  London  was  de- 
cided upon  the  same  principles ;  and,  notwithstanding  the 
universal  unpopularity  of  the  proceedings  of  the  late  King  James 
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1788.  reBpecting  that  corporation,  and  the  inclination  to  defeat  them, 
Thx~kimo  v.  ^^  appears  evident  from  the  2nd  William  and  Mary,  c.  8,  enacted 
amkbt  expressly  to  reverse  that  judgment,  which  was  not  reversed  by  a 
writ  of  error,  and  from  the  arguments  of  the  judges  in  the  case 
of  the  King  v.  The  Mayor  of  the  city  of  London,  1  Shower,  274, 
that  the  general  opinion  at  that  time  was,  that  the  judgment  of 
seizure  had  dissolved  the  corporation. 

As  to  the  objection  that  if  King  Charles  the  Second  had  a  right 
to  grant  such  charter,  it  was  void,  as  containing  a  power  of  remov- 
ing, by  the  mere  signification  of  an  order  of  privy  council,  all  the 
corporate  ofiGicers,  and  thereby  dissolving  the  corporation  at  the 
will  of  the  Crown,  the  answer  is  that  the  grant  contains  no  such 
power  of  removing  all  the  corporate  officers  at  once,  so  as  to  dis- 
solve the  corporation,  as  appears  from  the  provision  expressly 
made  for  supplying  the  vacancies  occasioned  by  removal  under 
the  directions  of  the  charter,  which  could  not  be  done  if  all  the 
Members  were  to  be  removed  ;  it  seems  therefore  to  be  the  im- 
port of  the  grant,  to  reserve  a  power  of  removing  so  many  of  the 
corporate  officers  only,  as  would  leave  a  sufficient  number  to  fill 
up  vacancies,  and  as  was  consistent  with  the  existence  of  the  cor- 
poration, which  it  was  evidently  not  the  intention  of  the  charter 
to  reserve  a  power  of  destroying.  Under  this  construction  of  the 
charter,  it  contains  nothing  repugnant  or  illegal;  and  it  is  a 
settled  rule  in  construing  the  King's  grant,  that  if  there  can  be 
two  constructions  of  the  grant,  of  which  one  will  make  it  good, 
and  the  other  will  make  it  bad,  the  first  shall  be  adopted,  1  Co. 
45,  a,  10  Co.  67,  b. ;  but  if  the  King  did  reserve  a  power  of  re- 
moving all  the  corporate  officers,  the  reservation  is  repugnant  to 
the  antecedent  clause,  whereby  he  grants  to  the  Mayor  and  Citi- 
zens for  ever ;  and  of  two  repugnant  clauses,  the  latter  is  to  be 
rejected.  Hard.  94,  but  it  does  not  avoid  the  whole  grant ;  and 
though  the  King  were  in  this  respect  deceived  in  his  grant,  it  does 
not  arise  from  the  false  suggestion  of  the  grantee,  nor  from  any 
deceit  or  mistake  in  fact,  nor  in  the  condition  on  which  the  grant 
was  made ;  but  was  a  mistake  in  law  of  the  King  himself ;  and 
in  a  grant  like  this,  purporting  to  originate  ex  cerUi  scientid  and 
mero  motu,  such  mistake  in  one  part  of  the  charter  does  not  affect 
the  validity  of  the  rest,  according  to  the  distinction  adopted  in  a 
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variety  of  cases ;  and,  at  all  events,  the  grant  is  valid  till  it  is        1788. 
repealed  by  a  petition,  or  a  scire  facias.  thb"kino  v. 

As  to  the  objection  founded  on  the  charter  of  restitution  the  ^mkbt. 
answer  is  that  King  Charles  the  Second  having  granted  to  the 
new  corporation  the  franchises  held  formerly  by  the  old  one,  had 
thereby  precluded  himself,  and  consequently  his  successors,  from 
re-granting  the  same  franchises  to  another  set  of  men ;  nor  could 
he  defeat  the  rights  legally  vested  in  the  new  body.  The  case  is 
not  varied  by  observing,  that  the  charter  of  restitution  is  granted 
to  the  old  corporation ;  for  the  same  argument  equally  applies. 
Though  the  King  may  pardon,  he  cannot  by  that  pardon,  though 
in  favour  of  the  original  owner,  affect  the  right  of  others,  or  re- 
store what  he  had  parted  with  by  an  intervening  grant. 

After  hearing  counsel  on  this  writ  of  error,  the  following  ques- 
tions were  put  to  the  Judges :  "  1st,  Whether  the  matter  of  the 
plea,  as  the  same  stood  admitted  or  found  by  the  verdict,  was 
sufficient  to  support  the  defendant's  title  to  the  office  of  Alderman 
in  question?  2nd,  Whether  the  matter  of  the  replications, 
as  the  same  stood  admitted  or  found  by  the  verdict,  was  sufficient 
to  avoid  such  title?"  And  the  Lord  Chief  Babon  having  de- 
livered their  unanimous  opinion  in  the  affirmative,  it  was  there- 
upon OBDEBBD  and  ADJT7D0ED,  that  the  judgment  given  in  the 
Court  of  King's  Bench  should  be  reversed ;  and  that  judgment 
should  be  entered  for  the  King. 


THE    KING    V.    THOMAS    MASON.  i^ss. 

(2  T.  K  681—687.)  "^^ 

An  indictment  charging  the  defendant  with  obtaining  money  by  false 
pretences  is  insufficient,  if  it  do  not  shew  what  the  false  pretences  were ; 
and  if  the  defendant  be  convicted  on  it,  the  Court  will  reverse  the  judg- 
ment upon  a  writ  of  error. 

The  jurors  for  our  sovereign  lord  the  king  upon  their  oath 
present,  That  Thomas  Mason,  late  of  &e.  being  an  evil  disposed 
person,  and  not  minding  to  gain  his  livelihood  by  truth  and 
honest  labour,  but  going  about  daily  contriving  to  defraud  the 
honest  subjects  of  our  lord  the  king  of  their  honest  monies,  goods, 

B.B. — ^VOL.    I.  N   N 
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1788.  wares,  and  merchandises,  for  supporting  his  profligate  way  of 
Thb^eing  v.  life,  on  the  18th  day  of  Jane  in  the  27th  year,  &c.  with  force  and 
Mason.  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  unlawfully, 
knowingly,  and  designedly,  did  obtain  from  one  Robert  Scofield 
divers  sums  of  money,  that  is  to  say,  the  sum  of  two  guineas,  of 
the  value  of  two  pounds  and  two  shillings  of  lawful  money  of 
Great  Britain,  of  the  proper  monies  of  the  said  Robert  Scofield, 
by  false  pretences,  with  an  intent  then  and  there  to  cheat  and 
defraud  the  said  Robert  Scofield  of  the  same.  And  the  jurors, 
&c.  do  further  present,  that  the  said  Thomas  Mason,  on  the 
21st  day  of  July  in  the  27th  year,  &c.  with  force  and  arms,  at, 
&c.  unlawfully,  knowingly,  and  designedly,  did  obtain  from  the 
said  Robert  Scofield  the  sum  of  four  pounds  fourteen  shillings 
and  six-pence  of  lawful  money  of  Great  Britain,  of  the  proper 
monies  of  the  said  Robert  Scofield,  with  intent  then  and  there  to 
defraud  the  said  Robert  Scofield  of  the  same;  to  the  great 
damage  of  the  said  Robert  Scofield ;  to  the  evil  example  of  all 
others  in  the  Uke  case  offending ;  against  the  peace  of  our  said  lord 
the  king,  his  crown  and  dignity ;  and  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

The  defendant  pleaded  not  guilty:  and  on  his  trial  at  the 
Quarter  Sessions  at  Worcester,  he  was  convicted,  and  received 
sentence  of  transportation  for  seven  years. 

The  defendant  brought  a  writ  of  error,  and  assigned  for  error, 
that  it  does  not  appear  by  the  said  indictment  what  the  par- 
ticular and  specific  false  pretences  were,  by  which  it  is  alleged 
in  the  first  count  of  the  said  indictment,  that  the  said  Thomas 
Mason  did  obtain  from  the  said  Robert  Scofield  divers  sums  of 
money,  &c. 

The  point  having  been  argued  hj  Marry att,  for  the  defender, 
and  Caldecott  contra : 

BULLBB,  J. : 

[  r>86  ]  Several  objections  have  been  made  on  the  part  of  the  defen- 

dant ;  but  the  material  one,  on  which  I  found  my  judgment,  ia 
that  the  indictment  does  not  state  what  the  false  pretences  were. 
The  question  is  not  a  new  one ;  for  I  remember  a  case  when  I  was 
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at  the  bar,  though  the  name  of  it  does  not  occur  to  me  now,  and  1788. 
I  argued  it  on  the  analogy  to  the  case  in  Strange  for  obtaining  a  THE~KiirQ  v. 
note  by  false  tokens,  which  entirely  governs  this.  That  was  a  Mason. 
case  on  the  statute  88  Hen.  YUI.  c.  1,  which  makes  it  an  offence  to 
obtain  money  or  goods  by  false  tokens.  The  statute  80  Geo.  II. 
c.  24,*  only  enlarges  the  description  of  the  oflfence  in  the  statute 
of  Hen.  Vni.  Both  statutes  are  made  in  pari  materia ;  and  what- 
ever has  been  determined  in  the  construction  of  one  of  them  is  a 
sound  rule  of  construction  for  the  other.  The  judgment  was 
arrested  in  the  case  in  Strange,  because  the  indictment  did  not 
specify  the  false  tokens :  then  by  the  same  reason  an  indictment  on 
the  80  Geo.  II.  c.  24,*  which  speaks  of  false  pretences,  must  state 
what  the  false  pretences  are,  otherwise  the  indictment  is  bad ; 
there  is  no  distinction  between  the  two  cases ;  the  sajne  objection 
which  held  in  the  one  must  also  prevail  in  the  other.  With 
respect  to  the  form  of  the  indictment ;  I  am  clear  that  the  pre- 
cedents have  not  been  universally  in  the  same  form  as  the  pro- 
secutor's counsel  has  stated,  for  it  was  otherwise  in  the  first 
indictment  on  this  statute  which  I  ever  tried  ;  the  indictment  did 
state  what  the  false  pretences  were.  The  other  objections  seem 
to  have  great  weight  in  them  :  but  it  is  not  necessary  to  consider 
them  in  this  case,  because  I  am  of  opinion,  that  the  first  objection 
is  fatal,  and  that  the  judgment  must  be  reversed. 

Gross,  J. : 

I  am  of  opinion,  with  my  brother  Bullbr,  that  the  objection,  [  686  ] 
that  the  pretences  are  not  specified,  is  decisive,  and  for  the  reasons 
mentioned  by  the  defendant's  counsel ;  that  the  defendant  may 
know  what  he  is  to  defend,  and  the  Court  may  see  what  punish- 
ment they  are  to  inflict.  These  reasons  apply  to  all  offences. 
The  cases  mentioned  at  the  bar,  of  a  scold,  of  barratry,  and 
keeping  a  gaming-house,  differ  materially  from  this ;  they  con- 
sist of  several  facts,  this  of  a  single  one.  This  is  a  charge  for  a 
precise  crime,  and  therefore  it  must  be  alleged.  With  respect  to 
any  practice  to  the  contrary,  founded  on  any  faulty  precedent  ; 
if  such  a  practice  has  prevailed,  it  is  time  that  it  should  be  recti- 

♦  SubstantiaUy  equivalent  to  24  &      »mith  (1873)  L.  B.  2  C.  0.  B.  74,  77, 
25  Vict  c.  96,  B.  88.    See  R,  v.  Gold-      42  L.  J.  M.  C.  94. 

N  N  2 
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1788.        fied.    But  such  practice  cannot  always  have  obtained,  for  I 

Thb~Eino  v.  recollect  having  tried  several  defendants  on  indictments  which 

Mason.      stated  what  the  false  pretences  were.    Therefore,  without  going 

further  into  the  case,  I  am  clearly  of  opinion  that  the  indictment 

cannot  be  supported. 

[  587  ]  The  CouBT  reversed  the  judgment,  and  ordered  that  the  defen- 

dant should  be  set  at  liberty. 


1788.       EDWAKDS    V.    HAEBEN,    Exectjtoe   op    TEMPEST 
^^''-  MERCER 

(2  T.  B.  587—597.) 

If  a  creditor  take  an  abaolute  bill  of  sale  of  the  goods  of  bis  debtor, 
bat  agree  to  leave  ibem  in  his  possession  for  a  limited  time,  and  in  the 
meantime  the  debtor  die,  whereupon  the  creditor  takes  and  sells  the 
goods,  he  will  be  liable  to  be  sued  as  executor  de  son  tort  for  the  debts 
of  the  deceased ;  for  the  debtor's  continuing  in  possession  is  inconsistent 
with  the  deed,  and  fraudulent  against  creditors.  It  is  a  general  rule  in 
the  transfer  of  chattels,  that  the  possession  must  accompany  and  follow 
the  deed. — Therefore,  where  the  conveyance  is  absolute,  the  possession 
must  be  deliyered  immediately ;  where  it  is  conditional,  it  will  not  be 
rendered  void  by  the  Tender's  continuing  in  possession  till  the  condition 
be  performed. 

Assumpsit  for  goods  sold  to  the  defendant's  testator.  The 
defendant  pleaded  that  he  was  not  executor,  nor  had  ever 
administered  as  such ;  and,  secondly,  that  he  had  fully  adminis- 
tered, &c.  Beplication,  that  he  had  administered  divers  goods, 
&c.  of  the  testator  ;  and  issue  thereon.  And  to  the  second  plea, 
that  the  defendant,  at  the  time  of  exhibiting  the  plaintiffs  bill, 
had,  and  still  has  goods  and  chattels  of  the  deceased  in  his 
hands  sufficient  to  satisfy  the  plaintiff's  demands;  and  issue 
thereon.  At  the  trial  at  the  last  assizes  at  East  Grinstead, 
Sussex,  a  verdict  was  found  for  the  plaintiff,  with  22Z.  18s.  6d. 
damages,  and  40«.  costs,  subject  to  the  opinion  of  this  Court  on 
the  following  case.  William  Tempest  Mercer  in  his  lifetime, 
and  before  the  time  of  the  execution  of  the  bill  of  sale  hereinafter 
mentioned,  was  indebted  to  the  plaintiff  in  the  sum  of  221.  18s.  6d. 
for  goods  sold  and  delivered,  which  sum  still  remains  due  to  the 
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plaintiff.  William  Tempest  Mercer,  at  the  time  of  the  execution  1788. 
of  the  said  bill  of  sale,  was  likewise  indebted  to  the  defendant  kdwabds  v. 
in  the  sum  of  1911.  for  money  lent.  On  the  27th  of  March,  1786,  Habben. 
Tempest  Mercer  offered  to  the  defendant  a  bill  of  sale  of  his 
goods,  household  furniture,  and  stock-in-trade,  in  his  house 
at  Lewes,  by  way  of  security  for  the  said  debt.  The  defendant 
refused  to  accept  of  the  same,  unless  he  should  be  at  liberty  to 
enter  upon  the  effects  and  sell  them  immediately  after  the  expira- 
tion of  fourteen  days  from  the  execution  thereof,  in  case  the 
money  should  not  be  sooner  paid;  to  which  Tempest  Mercer 
agreed,  and  accordingly  on  the  same  day  executed  a  bill  of  sale 
in  the  common  form,  by  which  Mercer  bargained  and  sold  to 
the  defendant  for  ever  his  household  furniture,  medicines,  stock- 
in-trade  [particularly  specifying  them],  and  all  and  every  other 
the  goods,  chattels,  and  effects  whatsoever,  in  and  about  his 
dwelling-house  and  premises  at  Lewes.  Immediately  upon  the 
execution  of  the  bill  of  sale,  possession  was  delivered  to  the 
defendant  in  the  manner  described  therein,  viz.  by  the  delivery 
of  one  corkscrew  in  the  name  of  the  whole,  but  in  no  other 
manner  whatsover.  All  the  effects  described  in  the  bill  of  sale 
remained  in  the  possession  of  William  Tempest  Mercer  until 
the  time  of  his  death,  which  happened  on  the  7th  of  April,  1786. 
On  the  8th  of  April,  1786,  being  before  the  expiration  of  fourteen 
days  from  the  execution  of  the  bill  of  sale,  the  defendant  entered 
and  took  possession  of  the  effects  contained  in  the  bill  of  sale, 
being  then  in  the  house  of  the  deceased,  and  afterwards  sold 
the  same  for  2362.  7$.  5d.  William  Tempest  Mercer  died  intestate ; 
and  no  letters  of  administration  were  taken  out  to  the  deceased 
by  the  defendant,  or  by  any  other  person,  before  the  commence- 
ment  of  this  action.  The  question  for  the  opinion  of  the  Court 
is.  Whether  the  defendant  be  entitled  to  retain  the  produce  of 
the  said  effects,  or  at  least  the  value  of  1912.  the  consideration 
of  the  bill  of  sale :  or  whether  the  bill  of  sale  be  void  as  against 
the  creditors  of  William  Tempest  Mercer;  and  the  plaintiff  in 
this  action  be  entitled  to  recover  his  debt  of  22Z.  IBs.  &d.  against 
the  defendant,  as  executor  de  son  tort  f 

Partington^  for  the  plaintiff,  contended  that  the  bill  of  sale 


550  K,  B.  TRIN.  TERM— 2  T.  R.  687—597. 

1788.  mentioned  in  the  case  was  fraudulent  against  the  creditors  of  the 
EDWARDS  r.  deceased,  and  was  void  under  18  Eliz.  c.  5 ;  and  that,  conse- 
Habben.  quently,  the  defendant  must  be  considered  as  an  executor  de  son 
tort,  in  which  case  he  could  not  retain  for  any  debt  of  his  own  ; 
Gro.  Jac.  271 ;  Yelv.  196.  The  leading  case  on  this  subject  is 
Twyne's  case ;  *  in  which  the  vendor's  continuing  in  possession 
seems  to  have  been  considered  as  the  principal  mark  of  fraud : 
and  Lord  Coke  subjoins  his  opinion  and  advice  to  purchasers, 
"immediately  after  the  gift,  take  the  possession  of  them;  for 
continuance  of  the  possession  in  the  donor  is  a  sign  of  trust." 

Steele  for  the  defendant : 

If  the  Court  decide  that  this  assignment  was  void,  it  will  in 
effect  determine  that  all  bills  of  sale  of  property,  where  posses- 
sion is  not  immediately  delivered,  are  frudulent  and  void  xmder  the 
statue  13  Eliz.  c.  5 ;  because  it  is  stated  in  the  case  that  this 
was  given  for  a  debt  really  due. 

Partiiigton  in  reply  was  stopped  by  the  Court. 

BULLEB,  J. : 

[  594  ]  This  is  an  action  brought  by  the  plaintiff,  who  is  a  creditor  of 

Mercer,  against  the  defendant  as  executor.  It  does  not  appear 
by  the  case  that  any  other  goods  than  those  mentioned  in  the 
bill  of  sale  came  to  the  defendant's  hands.  The  bill  of  sale  is 
dated  on  the  27th  March,  1786,  and  is  a  general  bill  of  sale  of  all 
the  defendant's  household  furniture  and  stock-in-trade.  This 
bill  of  sale  is  to  take  effect  immediately  on  the  face  of  it :  but 
there  was  an  agreement  between  Mercer  and  the  defendant,  that 
the  goods  should  not  be  sold  till  the  expiration  of  fourteen  days 
from  the  date  of  its  execution ;  and  no  possession  was  actually 
taken  till  after  the  death  of  Mercer,  which  happened  within  the 
fourteen  days :  but  there  was  a  formal  delivery  of  a  cork-screw  in 
the  name  of  the  whole.  On  this  case  two  questions  arise; 
First,  whether  this  bill  of  sale  be  void  or  not ;  and  Secondly, 
if  void,  whether  the  defendant  by  having  taken  these  goods 
under  the  bill  of  sale,  made  himself    liable  as  an  executor 

*  3  Co.  80. 
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de  ton  tort.    The  first  question  came  before  the  Court  in  the        HM. 
last  term  in  the  case  of  Bamford  v.  Baron*  on  a  motion  B^^^;- 


♦  Bamfobd  v.  Babon  and  Others. 
Saturday,  May  3rd. 

Tbifl  caiifle  was  tried  before  Mr. 
Baron  Perryn  at  the  last  a88i25e8  at 
Lancaster,  when  a  yerdict  was  found 
for  the  defendants. 

Scott  moyed  for  a  new  trial  in 
Easter  Term  last,  and  stated  that 
this  was  an  action  of  trover,  brought 
by  the  late  sheriff   of   the  county 
against   the   defendants,    who   had 
seized  the  goods  in  question,  which 
formerly  belonged  to  Hayes,  after 
they  had  been  taken  in  execution  at 
the  suit  of  a  creditor  in  April,  1787, 
to  whom  the  sheriff  had  paid  the 
value.    The  defendant  set  up  two 
answers;   Ist  an  assignment  dated 
16th  August,  1786,  by  Hayes,  to  two 
persons  for  the  benefit  of  such  of  his 
creditors  as  would  mgn  a  deed  of 
compromise  by  a  certain  time;  notice 
whereof  had  been  published  in  the 
country  papers.    The  answer  givwi 
by  the  plaintiff  to  this  was,  that  it 
was  agreed  that  Hayes  should  con- 
tinue in  possession  till  May,  1787 ; 
he  accounting  for  the  profits  in  the 
meantime  to  the  trustees;  and  he 
accordingly  continued  in  the  visible 
poflsession  of  the  goods   after   the 
assignment,  and  therefore  the  trans- 
fer  was  void  by  the  stat.  13  Elia. 
To  this  the  defendants  replied  by 
shewing  an  undertaking  by  Hayes 
to  account  to  those  trustees  for  all 
the  profits  of  the  trade  from  the  date 
of   the   assignment.     The   plaintiff 
contended,  that  neither  that  under- 
taking,  nor  the  notice  in  the  papers, 
was  sufficient  to  shew  the  change  of 
property,  and  therefore  the  tranrfer 
was  void  by  the  assignor's  continuing 
in  possession.    The  next  defence  set 
up  by  the  defendants  was  a  com- 


mission   of     bankrupt    taken    out 
against   Hayes   in   January,   1788, 
which  was  at  the  suit  of  the  very 
persons  who  were  privy  to  the  deed 
of  assignment,  and  who  relied  on 
that  deed  as  an  act  of  bankruptcy, 
under  which   commission   the   two 
trustees  were  chosen  assignees.    To 
this  the  plaintiff  had  urged  that  the 
commission  of  bankrupt,  supposing 
it  had  duly  issued,  did  not  apply, 
because  from  the    several  dates    it 
appeared,  that  the  relation  did  not 
take  place  to  overhaul  the  execution ; 
and  secondly,  that  it  was  not  com- 
petent to  the  persons  who  had  signed 
the  deed  of  assignment,   and  were 
privies  to  the  transaction,  to  set  it  up 
as 'an  act  of  bankruptcy,  whatever 
any  other  creditor  might  do  who  was 
no  party  to  it. 

Chamhre  shewed  cause  and  ar- 
gued the  case  very  fully  onboth  points. 
1st,  That  this  conveyance  was  not 
fraudulent  tmder  the  ciroumstances 
by  virtue  of  the  13  Eliz.,  and  se- 
condly. That  the  persons  who  were 
privy  to  the  deed  were  not  estopped 
from  setting  it  up  as  an  act  of 
bankruptcy ;  but  finding  the  Court 
were  strongly  against  him  on  this 
latter  point,  he  relinquished  it,  and 
relied  on  the  first  ground. 

Scott,  Law,  and  Topping,  spoke 
to  the  former  ground.  But  the  sub- 
stance of  their  arguments  was  re- 
peated in  arguing  the  case  of  Edwards 
V.  Harhm,  which  turned  on  the 
same  point ;  and  on  that  point  the 
Court  took  time  to  consider.  But 
on  the  other 

The  CouBT  were  clearly  of  opinion 
that  the  parties,  who  were  privies, 
and  had  assented  to   the   deed   of 


f  695] 
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1788.  for  a  new  trial  from  the  northern  circuit :  and  after  hearing  that 
Bdwabds  V,  case  argued,  we  thought  it  right  to  take  the  opinion  of  all  the 
Habbbn.  Judges  upon  it.  Accordingly  we  consulted  with  all  the  Judges, 
who  are  unanimously  of  opinion  that  unless  possession  accom- 
panies and  follows  the  deed,  it  is  fraudulent  and  void ;  I  lay  stress 
upon  the  words  "accompanies  and  follows,"  because  I  shall 
mention  some  cases  where,  though  possession  was  not  delivered 
at  the  time,  the  conveyance  was  not  held  to  be  fraudulent. 
There  are  many  cases  on  this  subject ;  from  which  it  appears  to 
me  that  the  principle  which  I  have  stated  never  admitted  of  any 
serious  doubt.  So  long  ago  as  in  the  case  in  Bulstrode,  the 
Court  held  that  an  absolute  conveyance  or  gift  of  a  lease  for  years, 
unattended  with  possession  was  fraudulent ;  but  if  the  deed  or 
conveyance  be  conditional,  there  the  vendor's  continuing  in  pos- 
session does  not  avoid  it,  because  by  the  terms  of  the  convey- 
ance the  vendee  is  not  to  have  the  possession  till  he  has  performed 
the  condition.  Now  here  the  bill  of  sale  was  on  the  face  of  it 
absolute,  and  to  take  place  immediately,  and  the  possession  was 
not  delivered ;  and  that  case  makes  the  distinction  between  deeds 
or  bills  of  sale  which  are  to  take  place  immediately,  and  those 
which  are  to  take  place  at  some  future  time.  For  in  the  latter 
case  the  possession  continuing  in  the  vendor  till  that  future  time, 
or  till  that  condition  is  performed,  is  consistent  with  the  deed ; 
and  such  possession  comes  within  the  rule,  as  accompanying  and 
following  the  deed.  That  case  has  been  universally  followed  by 
all  the  cases  since.  One  of  the  strongest  is  quoted  in  Bucknxd 
and  others  v.  Roiston ;  *  there  one  Brewer  having  shipped  a 
cargo  of  goods,  borrowed  of  the  plaintiff  600Z.  on  bottomry,  and 
at  the  same  time  made  a  bill  of  sale  of  the  goods,  and  of  the 
produce  and  advantage  thereof,  to  the  plaintiff.  There  Sir  E. 
Northey  cited  a  case,  "  where  a  man  took  out  execution  against 
another ;  by  agreement  between  them  the  owner  was  to  keep  the 

assigiiment,  could  not  set  it  up  as  an  ruptcy.    And  they  said  that  Lord 

act  of  bankruptcy.    That  the    two  Mansfikld    had  giyen    it   as    his 

defences  were  utterly  inconsistent ;  opinion  in  Hooper  v.  Smith,  I  Black. 

first  relying  on  the  assignment  as  a  441,  that  those  who  were  privy  to  a 

5on4y!(2e  valid  conyeyance,  and  then  concerted   act  of  bankruptcy  could 

insisting  on  it  as  a  fraud  on  the  not  take  advantage  of  it. 

bankrupt  laws,  and  an  act  of  bank-  ♦  Pr.  in  Chan.  287. 
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possession  of  them  upon  certain  terms,  and  afterwards  another        1788. 
obtained  judgment  against  the  same  man,  and  took  the  goods  bdwardb  v. 
in  execution ;  and  it  was  held  that  he  might,  and  that  the  first  "*^* 

execution  was  fraudulent  and  void  against  any  subsequent 
creditor,  because  there  was  no  change  of  the  possession,  and  so 
no  alteration  made  of  the  property."  And  he  said  it  had  been 
ruled  forty  times  in  his  experience  at  Guildhall,  that,  if  a  man 
sells  goods,  and  still  continue  in  possession  as  visible  owner  of 
them,  such  sale  is  fraudulent  and  void  as  to  creditors,  and  that 
the  law  has  been  always  so  held.  The  Lobd  Ghanoellob  held  in 
the  principal  case  that  the  trust  of  those  goods  appeared  upon 
the  very  face  of  the  bill  of  sale.  That  though  they  were  sold  to 
the  plaintiffs,  yet  they  trusted  Brewer  to  negotiate  and  sell  them 
for  their  advantage,  and  Brewer's  keeping  possession  of  them 
was  not  to  give  a  false  credit  to  him  as  in  other  cases  which  had 
been  cited,  but  for  a  particular  purpose  agreed  upon  at  the  time  of 
the  sale.  So  that  the  Chancellob  in  that  case  proceeded  on  the 
distinction  which  I  have  taken  ;  he  supported  the  deed,  because 
the  want  of  possession  was  consistent  with  it.  This  has  been 
argued  by  the  defendant's  counsel  as  being  a  case  in  which  the 
want  of  possession  is  only  evidence  of  fraud,  and  that  it  was  not 
such  a  circumstance  per  se  as  makes  the  transaction  fraudulent 
in  point  of  law :  that  is  the  point  which  we  have  considered,  and 
we  are  all  of  opinion  that  if  there  be  nothing  but  the  absolute 
conveyance  without  the  possession,  that  in  point  of  law  is  frau- 
dulent. On  the  other  hand  there  are  cases,  where  the  vendor  has 
continued  in  possession,  and  the  bill  of  sale  has  not  been  adjudged 
fraudulent,  if  the  want  of  immediate  possession  be  consistent  with 
the  deed.  Such  was  the  case  of  Lord  Cadogan  v.  Kennet;* 
because  there  the  possession  followed  the  deed.  So  also  the  case 
of  Haselinton  and  another  v.  GriU\  and  another,  sherif  of  Middle- 
sex: there  personal  property,  consisting  {inter  alia)  of  some 
cows,  was  settled  on  the  marriage  of  the  plaintiff's  wife  on 
certain  trusts ;  and  the  Court  held  that  only  those  which  were 
purchased  after  the  marriage  could  be  taken  to  satisfy  the  debts 
of  the  husband.  The  second  question  then  is.  Whether  the 
defendant's  having  taken  possession  of  these  goods  after  Mercer's 
*  Cowp.  43a.  t  Tr.  24  Geo.  HI.  B.  B.  3  T.  B.  620,  n. 
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1788.  death,  though  under  the  bill  of  sale,  will  make  him  an  executor 
Bdwakds  v.  ^^  ^o^  ^ort  ?  The  two  cases,  which  were  cited  by  the  plaintiffs 
Habben.  counsel,  are  decisive  of  this  point.  In  Bac.  Abr.*  it  is  said, 
**  if  a  man  make  a  deed  of  gift  of  his  goods  in  his  lifetime  by 
covin  to  oust  his  creditors  of  their  debts,  yet  after  his  death  the 
vendee  shall  be  charged  for  them."  There  too  the  possession 
was  delivered  to  the  vendee.  To  support  this  doctrine  18  H.  IV. 
4,  b. ;  Rol.  Abr.  549,  are  both  quoted.  Then  in  what  manner 
shall  he  be  charged  ?  He  can  only  be  charged  as  executor ;  be- 
cause any  intermeddling  with  the  intestate's  effects  makes  him 
so.  The  cases  in  Cro.  Jac.  and  Yelv.  cited  at  the  bar  prove 
it,  and  state  the  manner  in  which  he  shall  be  charged.  There 
is  also  another  strong  case  on  this  point  in  Dyer.t  In  short, 
every  intermeddling  after  the  death  of  the  party  makes  the  person 
so  intermeddling  an  executor  de  son  tort.l 

{ 597  ]  Gbose,  J.  observed  that  it  was  unnecessary  to  repeat  what  had 

been  said  from  the  Bench;  but  said  that  he  was  perfectly 
satisfied  that  the  law  was  as  had  been  stated. 

PoBtea  to  ike  plainiiff. 

[  597  ]  The  Court  then  made  the  rule  absolute  for  granting  a  new 

trial  in  the  case  of  Bamford  v.  Baron. 


1788.  13UCEXEY,   Ajbsignee  of  EDMUND  BUCKLEY  a 

^^*-  Bankrupt  v.  TAYLOR 

(2  T.  B.  600—603.) 
If  a  trader,  after  committiiig  an  act  of  bankruptcy,  take  a  shop,  and 
agree  to  pay  half  a  year's  rent  in  advance,  where,  by  the  custom  of  the 
country,  half  a  year's  rent  becomes  due  on  the  day  on  which  the  tenant 
enters,  the  landlord,  after  an  assignment  xinder  the  commission,  and 
before  the  year  expired,  may  distrain  the  goods  on  the  premises  for  half 
a  year's  rent ;  or  if  he  buy  the  tenant's  goods  at  the  sale  under  the 
commission,  he  may  retain  tiie  amount  of  the  half  year's  rent 

Thb  assignee  of  the  bankrupt  brought  this  action  against  the 
defendant  to  recover  152.  for  work  and  labour,  goods  sold  and 
♦  2  Bac.  Abr.  606.  t  Dy.  166,  b.  %  Vid.  anie,  440. 
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delivered,  money  had  and  received,  &c.  The  only  circumstanceB  1788. 
material  to  the  question  were  these  :  the  bankrupt,  who  had  been  buoklet  v. 
in  the  cotton  trade,  after  the  act  of  bankruptcy  on  which  the  Taylob. 
commission  issued,  &c.  entered  into  an  agreement  with  the 
defendant  for  the  renting  of  a  shop  in  St.  Helen's,  at  the  yearly 
rent  of  SOZ.,  by  which  it  was  stipulated  that  Edmund  Buckley 
should  pay  half  a  year's  rent  in  advance.  He  entered  on  the  1st 
of  May,  1787 ;  and  not  long  after  a  commission  of  bankruptcy 
issued  against  him,  under  which  the  plaintiff  was  chosen  his 
assignee,  his  goods  were  sold  upon  the  premises  on  the  18th  of 
October,  1787.  At  the  sale  the  defendant  bought  goods  to  the 
amount  of  462.  out  of  which  he  retained  the  sum  of  151.  for  half 
a  year's  rent,  to  recover  which  this  action  was  brought.  The 
defendant  set  up  the  agreement,  and  shewed  a  custom  in  this 
part  of  the  country,  that  for  cottages,  shops,  &c.  the  half  year's 
rent  should  be  due  on  the  day  the  tenant  entered.  This  cause 
was  tried  at  the  Sittings  after  last  Easter  Term  at  Guildhall, 
when  the  jury  found  a  verdict  for  the  defendant. 

A  rule  having  been  obtained  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  granted ;  the  question 
was  argued  and  the  Coubt  gave  judgment  as  follows : 

BULLEB,  J. : 

This  question  has  been  very  properly  brought  before  the  [602] 
Court ;  and  the  case  has  been  very  well  discussed.  With  respect 
to  the  custom  of  the  country,  I  confess  it  was  new  to  me ;  but 
on  the  trial  it  was  proved  to  be  a  common  custom  in  many  parts 
of  the  kingdom,  and  particularly  in  Norfolk ;  and  I  find  on  in- 
quiry that  it  is  a  common  custom  that  the  landlord  may  distrain 
the  first  day.  Then  there  seems  to  be  no  difference  in  point  of 
law  between  an  agreement  of  this  sort  and  the  common  case  of  a 
letting  for  a  year.  In  both  cases  the  tenant  is  to  enjoy  the 
premises,  and  the  landlord  is  to  receive  the  rent ;  there  is  a  qvid 
pro  quo.  In  general  the  landlord  cannot  distrain  tiU  the  rent 
becomes  due ;  but  if  the  agreement  be  otherwise,  I  see  no  objec- 
tion to  it  in  point  of  law.  It  is  true  that  the  bankrupt  could  not 
have  given  a  lien  on  particular  goods,  because  after  the  bank- 
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1788.  individual  for  that  purpose.  Now  that  goes  the  whole  length 
athebfold  of  determining  this  case ;  for  if  the  wager  be  such  that  the  best 
V.  Bkabd.  evidence  by  which  it  must  be  proved  is  improper  to  be  admitted, 
that  circumstance  shews  that  the  wager  is  in  itself  illegal ; 
and  if  so,  no  admission  of  the  party  that  he  has  lost  the  wager 
can  make  that  legal  which  is  in  its  nature  illegal.  For  he  has 
a  right  to  say  that,  though  he  has  lost  his  wager,  originally 
it  was  illegal;  and  he  may  refuse  to  pay  it  on  that  ground. 
Therefore  I  am  clearly  of  opinion  that  this  judgment  ought  to 
be  arrested. 

BULLBB,  J. : 
[  616  ]  This  is  the  case  of  an  idle  wager  between  two  persons,  who 

have  no  concern  in  the  subject,  to  draw  into  question  a  matter 
that  respects  the  interest  and  general  importance  of  the  country : 
and  on  that  ground  I  think  that  the  wager  is  illegal.  I  do  not 
find  that  it  has  ever  been  established  as  a  position  of  law,  that  a 
wager  between  two  persons,  not  interested  in  the  subject-matter, 
is  legal.  If  it  were  so  by  the  law  of  England,  we  must  be  bound 
by  it ;  if  not  I  should  hold  otherwise.  Such  a  wager  is  not  per- 
mitted by  the  laws  of  other  countries ;  it  is  not  allowed  by  the 
civil  law,  nor  by  the  law  of  Scotland ;  and  a  determination  on 
that  point,  which  came  from  the  Court  of  Sessions  in  Scotland, 
was  affirmed  here  in  the  House  of  Lords  on  an  appeal.  But 
however  the  question  may  be  as  to  wagers  in  general,  the  distinc- 
tion which  has  been  taken  in  former  cases  will  govern  this.  What 
Lord  Mansfield  said  in  the  case  of  Murray  v.  KeUy  is  directly 
applicable  to  this ;  he  said  that  that  wager  was  good  because  it 
was  on  a  private  event :  from  whence  it  is  to  be  inferred,  that  in 
his  opinion  it  would  have  been  void  had  it  been  on  a  public  event. 
The  objection  in  this  case  has  greater  weight  than  that  in  Foster 
and  Thackeray;  for  there  the  event  on  which  the  wager  was 
founded  was  a  matter  of  notoriety  to  all  the  world.  But  this 
wager  could  not  be  proved  without  searching  the  books  relating 
to  the  revenues  of  the  country.  And  I  am  glad  to  find  that  in 
the  only  two  cases  where  this  question  has  arisen  at  Nisi  Prius, 
Lord  Mansfibld  and  my  brother  Ashhuest  were  both  of  opinion 
that  the  officers  were  not  bound  to  produce  the  revenue  books. 
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If  it  were  necessary  to  have  recourse  to  it,  I  incline  to  think,  with        1788. 
the  opinion  *  of  this  Court  and  that  of  the  Common  Pleas,  that  the    at^kbvold 
statute  of  14  Geo.  in.  would  reach  the  present  case.    For  though     *'•  ^■^*^- 
the  statute  speaks  only  of  policies,  yet  I  think  it  may  extend  to 
cases  like  the  present.    For  either  the  Courts  must  restrain  that 
Act  of  Parhament  to  such  cases  as  in  form  are  policies,  which 
would  entirely  repeal  the  statute ;   or,  by  pursuing  the  spirit  of 
the  Act,  extend  it  to  all  cases.    I  think  the  latter  is  the  true  con- 
struction ;  for  a  policy  is  nothing  but  a  promise.    And  it  would 
be  strange  to  determine  that  the  party  might  do  the  same  thing 
in  one  form,  which  the  statute  has  expressly  prohibited  to  be  done 
in  another. 

Gbosb,  J. : 

I  agree  entirely  on  principle  with  my  brothers.  And  as  to  the  [  616  ] 
admission  of  the  party,  if  that  were  a  sufficient  answer  to  the 
objection,  it  might  equally  be  given  in  every  case  on  an  objection 
to  the  legality  of  the  wager  in  arrest  of  judgment.  But  this  is  an 
objection  appearing  upon  the  face  of  the  record,  and  the  confes- 
sion of  the  party  cannot  appear  there.  Therefore,  on  the  principle 
of  sound  policy,  I  am  clearly  of  opinion  that  the  judgment  must 
be  arrested. 

Judgment  arrested. 


THE  KING  V.  The  Inhabitants  op  CHESHUNT.  nss. 

(2  T.  B.  623—624.)  ^^' 

Where  a  person  ib  oyeroharged  in  a  poor  rate,  the  Sessions  may  relieve 
him  on  appeal,  and  amend  the  rate,  by  lessening  the  sum  assessed 
on  him,  under  the  17  Qteo.  11.  c.  38. 

At  the  Quarter  Sessions  for  Hertfordshire,  Eliab  Breton,  of  the 
parish  of  Cheshunt,  appealed  against  a  rate  or  assessment  made 
for  the  relief  of  the  poor  of  the  parish  of  Gheshunt,  alleging  that 
he  was  aggrieved  by  being  overcharged  therein  in  respect  of  the 
house  and  lands  which  he  occupied  in  that  parish  ;  and  the  Ses- 
sions ordered  that  he  should  be  relieved,  by  being  charged  in  the 
♦  In  Fo$ier  v.  Thackeray,  1  T.  R.  57  n. 
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1788.  eaid  rate  or  assessment  at  the  rate  of  |21Z.  a  year,  instead  of  the 
Trb  KiKa  «.  Bum  which  he  then  stood  charged  with  ;  and  that  the  said  rate  or 

^^anSJ^f'**"   assessment  should  be  amended  accordingly. 

Chmhuht.  a  rule  was  obtained  on  a  former  day  to  shew  cause  why  the 
order  of  Sessions  should  not  be  quashed,  on  the  ground  that  the 
Sessions  could  not  relieve  the  appellant  without  altering  the 
whole  rate ;  and  that  the  Sessions  should  have  quashed  the  whole 
rate,  on  the  authority  of  The  King  v.  The  Churchwardens  and 
Overseers  of  Maddem,  where  the  name  of  an  inhabitant  had  been 
omitted,  which  the  Sessions  added  on  appeal.  But  on  this  day, 
without  argument, 

[  623  ]  The  CoxJBT  said,  that  the  case  of  The  King  v.  Maddem  could 

not  govern  the  present,  because  that  was  just  the  reverse  of  thip. 

There  a  person  had  been  omitted  in  the  rate ;  here  an  occupier 

was  overcharged.    They  were  therefore  clearly  of  opinion  that 

there  was  no  necessity  for  the  Sessions  to  quash  this  rate ;  that 

they  had  acted  properly  in  amending  it ;  and  that  the  statute  17 

Geo.  n.  c.  88,  would  be  nugatory,  if  it  did  not  apply  to  a  case  like 

the  present. 

Rule  discharged. 


1788.  RADCLIFFE  v.  D'OYLT. 

•^^7-  (2  T.  B.  630—639.) 

An  action  for  dilapidations  of  a  prebendal  house  may  be  maintained  by 
a  succeeding  prebendary  against  his  predecessor.  The  statutes  of  the 
church  of  Ely  proyide,  that  the  receiyer  shall  require  the  prebendaries 
to  repair  their  houses  when  necessary,  and  upon  their  default,  repair 
them  at  their  costs;  but  the  materia  are  to  be  supplied  out  of  the 
funds  belonging  to  the  church,  and  the  charges  of  the  workmanship  only 
are  to  be  borne  by  the  prebendaries.  On  a  question,  Whether  a  suc- 
ceeding prebendary  should  recover  against  his  predecessor  the  full  esti- 
mate of  repairs  wanting,  or  the  amount  of  the  workmanship  only  P  the 
Court  thought  it  reasonable  that  he  should  recoyer  the  amount  of  the 
workmanship  only ;  and  held  that  the  church  were  still  bound  to  supply 
the  materials. 

This  was  an  action  on  the  case  for  dilapidations,  tried  before 
Ashhurst,  J.  at  the  last  assizes  for  the  county  of   Cambridge, 
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when  a  verdict  was  found  for  the  plaintiff  with  damages  167f.,         1788. 
subject  to  the  opinion  of  the  Court  on  the  following  case :  Radolippe 

King  Henry  VIII.  after  the  dissolution  of  the  monastery  of  Ely,  *•  D'oylt. 
by  letters  patent  dated  the  10th  of  September,  1541,  founded 
and  endowed  a  deanery  and  eight  prebends  in  the  cathedral 
church  of  Ely,  and  assigned  mansion-houses  to  the  dean  and 
prebendaries.  The  defendant  held  one  of  the  said  prebends  for 
fifteen  years,  and  was  during  that  time  seized  of  the  prebendal 
house  thereunto  belonging,  with  the  appurtenances  :  and  on  the 
27th  of  February,  1787  ,the  defendant  resigned  the  said  prebend, 
and  was  succeeded  therein  by  the  plaintiff.  At  the  time  of  the 
said  resignation,  the  said  prebendal  house  with  the  appurtenances 
was  out  of  repair,  and  the  sum  necessary  to  put  the  same  into 
tenantable  repair  was  167i.  of  which  sum  the  materials  would 
cost  116Z.  and  the  workmanship  511.  King  Charles  the  Second 
by  letters  patent  of  the  18th  year  of  his  reign,  and  in  the  year 
1666,  gave  to  the  chapter  of  Ely  a  body  of  statutes  [Prout, 
&c.*]  ;  the  sixteenth  chapter  of  which  provides  as  follows :  De 
officio  receptoris.  Statuimus  ut  qui  ad  officium  receptoris 
adsumitur  omnes  pecunias  et  reditus  terrarum  et  tenementorum 
et  debita  omnia  ad  ecclesiam  nostram  pertinentia  colligat  et 
recipiat ;  et  stipendia  omnia  prout  in  statutis  nostris  assignantur 
tempore  suo  numeret  et  solvat,  tam  quae  singulis  anni  terminis 
omnibus  numeranda  sunt,  quam  quae  sub  anni  exitum  pro 
dividentia  sunt  solvenda;  receptoris  etiam  cura  erit  omnibus 
dictsB  ecclesisa  bonis  diligenter  prospicere  sedificiorumque  ex- 
temorum  minis  necessariis  reparationibus  opportune  succurrere, 
et  terras  ac  tenementa  visitare.  Ad  eundem  pertinebit  sarta 
tecta  templi  facere  et  domos  omnium  ministrorum  ecclesise 
nostras,  praeterquam  decani  et  canonicorum,  cum  consilio  decani, 
aut  eo  absente,  vicedecani  resarcire,  et  restaurare,  quoties  illorum 
necessitas  postulaverit,  et  quicquid  ad  templi  et  chori  omatum 
necessario  pertinebit  comparandum  providere,  materiam  praterea 
et  lignum  adificationi  aptum  diligenter  servandum  curahit  ; 
prospiciat  etiam  aadificiis  decani  et  canonicorum,  quae  si  moniti 
non  resarciant,  ip^e  illorum  stipendio  resarcienda  curahit,  Porro 
ut  decani  et  canonicorum  aades  melius  diligentiusque  in  posterum 
*  The  preamble  recited  that  Henry  YIII.  had  giyen  statutes. 
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1788.  reparentor,  Btatuimus  at  materiam  quamcunq  ;  neceuariam 
iudcliffb]  reparationi  pradicta  ecclesia  suppeditet  jadicio  decani  et  receptoris ; 
r.  d*Otly.  ^xpensoB  vero  operis  totitis  circa  hujusmodi  reparationes  deeanus 
in  sedibuB  suis  reficiendis  et  cananici  singtdi  pari  ratione  in  eorom 
SBdibuB  reparandis  sumptuB  facient:  curam  denique  habebit 
sacrarii,  vasibus  etiam  vestibusque  sacris,  et  monumentiB  omnibuB 
baud  negligenter  servandis  operam  dabit ;  quse  omnia  sese  fide- 
liter  et  diligenter  observaturum,  tactis  sacrosanctis  Evangeliis, 
coram  iis,  qui  ipsum  elegerunt,  jorabit.  Is  ab  ecclesia  pro  officii 
administratione  decem  libras  percipiet. 

This  body  of  statutes  has  been  acted  under  by  the  chapter  ever 
since  the  time  that  the  same  was  given;  and  the  several  members 
of  the  church  take  an  oath  to  observe  them  at  their  admission ; 
and  as  to  the  prebendal  houses  in  particular,  they  have  been 
usually  repaired  in  the  manner  pointed  out  by  this  chapter. 

No  application  has  been  made  to  the  dean  or  treasurer  for  any 
materials  or  allowance  in  respect  of  the  repairs  in  question  by 
either  the  plaintiff  or  the  defendant;  nor  have  any  materials 
been  provided,  or  allowance  made  towards  the  same. 

The  question  for  the  opinion  of  the  Court  is,  Whether  the 
plaintiff  be  entitled  to  recover,  and  how  much  ?  If  the  plaintiff 
be  not  entitled  to  recover,  then  a  verdict  is  to  be  entered  for 
the  defendant.  If  the  plaintiff  be  entitled  to  recover  for  the  value 
of  the  workmanship  only,  then  a  judgment  is  to  be  entered  for 
51Z.  If  the  plaintiff  be  entitled  to  recover  for  both  workmanship 
and  materials,  then  the  verdict  is  to  stand. 

After  argument  the  Court  gave  judgment  as  follows : 

ASHHUBBT,  J. : 

[  636  ]  With  respect  to  the  law  of  this  question,  namely,  whether  an 

action  on  the  case  will  lie  against  a  prebendary  for  dilapidations, 
I  cannot  entertain  any  doubt  about  it.  The  form  of  declarations 
in  these  kind  of  actions  is  very  material  in  a  case  where  no  direct 
determinations  can  be  found  one  way  or  the  other ;  for  the  form 
of  legal  proceedings  is  evidence  of  what  the  law  is.  And  we  find 
the  form  to  be  in  this  case  that  all  prebendaries,  rectors,  vicars, 
&c.  are  bound  by  law  to  keep  their  houses  in  repair.    And  indeed 
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it  is  an  obligation  on  them,  both  in  point  of  morality  and  of        1788. 

policy,  that  their  succesBors  should  not  suflFer  by  the  neglect  of    badcliffb 

their  predecessors;  and  therefore  the  late  incumbent,  or  his    *•  ^^^^'^• 

executors,  must  make  good  to  the  successor  any  damage  which 

he  may  thus  sustain.     The  only  question  then  is,  supposing  this 

to  be  a  general  obligation  in  law,  whether  there  be  any  thing 

particular  in  this  case,  on  account  of  the  provisions  in  the 

statutes  of  the  church  of  Ely  relative  to  the  repair  of  their 

buildings,  which  takes  it  out  of  the  general  rule.    Now  the 

statute,   which  directs  the  dean  and  chapter  to  provide  the 

necessary  materials  for  the  repairs,  may  operate  on  the  discretion 

of  the  Court  as  to  part  of  this  demand.     There  would  indeed  be 

no  hardship  on  the  defendant,  if  he  were  obliged  to  make  amends 

for  the  whole ;  for  it  was  owing  in  part  to  his  neglect  that  his 

house  was  out  of  repair :  but,  however,  there  was  a  neglect  in 

other  parts  of  this  body,  namely,  the  dean  and  the  receiver, 

whose  duty  it  was  under  these  statutes  to  attend  to  the  repairs  of 

the  prebendal  houses.    Therefore  there  is  no  reason  why  they 

who  have  been  guilty  of  this  neglect,  should  be  excused  from 

contributing  what  they  were  bound  to  do;   so  that  the  true 

justice  seems  to  be  that  the  plaintiff  should  recover  against  the 

defendant  the  amount  of  the  workmanship,  and  that  the  dean 

and  chapter  should  furnish  the  necessary  materials. 

BULLEB,  J. : 

The  first  question  is.  Whether  there  be  any  distinction  in  point  [  637  ] 
of  law  between  a  prebendary  and  any  other  ecclesiastical  person, 
as  to  his  liability  in  this  sort  of  action.  I  am  clearly  of  opinion 
that  there  is  not.  The  two  cases  cited  from  Lutwyche  are  very 
material;  for  precedents,  which  have  prevailed  for  a  century  past, 
are  strong  to  shew  what  the  common  law  is ;  and  in  those  it  is 
stated  that  prebendaries,  as  well  as  rectors,  &c.  are  bound  by  law 
to  repair.  And  with  regard  to  the  case  in  Skinner ;  though  that 
were  only  a  suit  in  the  Ecclesiastical  Court,  yet  it  is  a  strong 
authority  in  this  case :  for  there  is  no  difference  whether  the 
proceedings  for  dilapidations  be  in  the  Common  Law,  or  the 
Spiritual  Courts;  though  the  remedy  in  the  former  is  more 
effectual.    It  is  certainly  true,  as  the  defendant's  counsel  has 

0  0  2 
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V.  D'Otly. 


1788.  stated,  that  in  times  past  a  considerable  doubt  had  been  enter- 
EA.DOLIFFB  tained  whether  this  sort  of  action  could  be  maintained  at  all 
against  any  ecclesiastical  persons.  But  the  action  is  now  grown 
into  common  use ;  and  since  the  time  of  Levinz,  it  has  not  been 
doubted  but  that  the  action  lay  against  prebendaries  as  well  as 
against  any  other  ecclesiastics.  And  there  is  no  distinction 
whether  the  action  be  brought  against  the  executor  of  the  former 
incumbent,  or  against  the  former  incumbent  himself,  who  has 
other  preferment.  The  next  question  then  is,  Whether  under 
these  statutes  the  plaintiff  be  entitled  to  recover  the  full  amount 
of  the  expense  which  he  will  be  put  to  by  reason  of  the  house 
being  out  of  repair,  or  only  the  amount  of  the  labour.  Now  it 
seems  to  me  that  it  will  be  a  very  lenient  determination  for  the 
defendant,  if  we  only  allow  to  the  plaintiff  the  amount  of  the 
workmanship :  for  I  think  it  is  a  considerable  doubt  whether  the 
effect  of  the  statute  in  question  is  any  thing  more  than  that  of  a 
provision  in  a  lease  that  the  tenant  shall  repair,  the  lord  finding 
timber ;  if  the  tenant  apply  for  the  timber,  the  lord  must  allow 
it ;  but  the  not  providing  the  timber  is  no  answer  to  an  action 
brought  for  not  repairing,  if  no  application  be  made  by  the  tenant 
before  the  action  is  brought.  Now  here  there  is  a  particular  fund 
for  the  materials.  The  first  thing  directed  to  be  done  by  the 
statutes  is,  that  the  receiver  shall  examine  the  houses  of  the  dean 
and  prebendaries,  and  see  what  repairs  are  wanting ;  and  if  they 
do  not  repair,  when  called  upon,  the  receiver  is  to  order  the 
repairs,  and  to  deduct  the  expense  of  it  out  of  their  stipends;  and 
then  the  statute  provides,  that  the  materials  shall  be  found  by 
the  church,  such  as  shall  be  thought  necessary  in  the  judgment  of 
the  dean ;  and  therefore  they  should  have  required  the  defendant 
to  repair  during  his  incumbency.  But  I  agree  with  my  brother 
AsHHURST,  that  the  plaintiff  may  now  call  upon  the  dean  and  the 
receiver  to  supply  the  materials ;  for  no  time  is  limited  within 
which  the  application  is  to  be  made ;  the  words  of  the  statute  are 
general ;  neither  is  there  any  distinction  taken  between  the  cases 
of  a  vacancy  and  incumbency.  As  therefore  the  church  has  been 
guilty  of  a  neglect,  it  is  not  reasonable  that  they  should  be 
excused  from  furnishing  the  materials  out  of  the  fund  appro- 
priated for  the  purpose.    And  it  will  be  no  answer  for  them  to 
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say  that  the  plaintiff  is  entitled  to  recover  for  dilapidations  either        1788. 
in  the   Spiritual,  or  Common  Law  Courts;    for  it  must  be    radclifpk 
considered  against  whom  he  is  entitled  to  recover:  and  if  the  dean    ^'  ^'^^^^• 
and  chapter  furnish  the  materials  necessary  for  the  repairs,  he 
will  have  no  right  to  call  on  the  predecessor  for  the  amount  of 
those  materials, 

Grose,  J. : 

I  have  no  doubt  but  that  this  action  may  be  maintained  [638] 
against  a  prebendary  as  well  as  against  any  other  ecclesiastical 
person.  But  the  statutes  by  which  the  church  of  Ely  is  governed 
make  a  difference  in  this  case.  They  direct  that  the  receiver 
shall  examine  the  buildings  belonging  to  the  dean  and  preben- 
daries, and  give  them  notice  to  repair,  providing  the  ^^materiam 
necessariam.**  There  is  a  difference  between  the  expense  of 
repairing  the  church  itself,  and  the  prebendal  houses ;  in  the  one 
case  the  whole  expense  is  to  be  borne  by  the  dean  and  chapter,  in 
the  other  they  are  only  to  provide  the  materials.  Therefore  as  it 
is  the  duty  of  the  receiver,  as  soon  as  he  perceives  any  house  to 
be  out  of  repair,  to  supply  the  necessary  materials,  the  incumbent 
in  possession  has  no  excuse  for  not  repairing.  And  though  the 
receiver  did  not  offer  the  materials  in  this  case,  yet  the  incumbent 
might  have  applied  for  them,  and  the  dean  and  chapter  were 
bound  to  furnish  them.  And  as  the  present  incumbent  is  still 
entitled  to  those  materials  to  which  his  predecessor  had  a  right, 
I  am  of  opinion  that  the  plaintiff  should  only  recover  against 
the  defendant  the  amount  of  the  workmanship. 

Verdict  to  be  entered  for  the  plaintiff  for  611. 
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1788.  KOE,   ON  THE  Dbmisb  OP  WOOD,   V.   DOE. 

Jiov.  7.  (2  T.  B.  644—646.) 

An  arbitrator  may  award  costs  without  any  express  authority  for  that 
purpose.*  Arbitrators  having  power  to  choose  an  umpire  may  elect  one 
before  they  enter  upon  the  examination  of  the  matter  referred  to  them. 

Several  objections  were  taken  to  an  award  made  in  a  caase 
referred  to  arbitration  by  rule  of  Court ;  First,  that  the  umpire 
had  awarded  costs  without  an  express  power  so  to  do ;  in  support 
of  which  was  cited,  1  Bol.  Abr.  254.  Secondly,  that  the  two 
arbitrators,  who  had  the  power  of  naming  an  umpire,  had  named 
one  before  they  had  entered  into  the  examination  of  the  subject 
at  all. 

[  644  ]  But  these,  as  well  as  the  other  objections  upon  the  merits, 

were  over-ruled  by  the  Court  :  and  they  held.  First,  that  the 
power  of  awarding  costs  was  necessarily  consequent  on  the 
authority  conferred  upon  the  arbitrator  of  determining  the  cause ; 
and  that  the  reason  why,  in  references  of  this  sort,  a  provision 
was  frequently  inserted,  that  the  costs  should  abide  the  event  of 
the  award  was,  that  the  arbitrator  might  not  have  it  in  his 
power  to  withhold  costs  from  the  party  who  was  in  the  right. 
But  that  was  to  be  considered  as  the  restriction  of  a  power,  which 
he  would  otherwise  necessarily  have,  of  allowing  costs  at  his 
election.  Neither  was  there  any  ground  for  the  second  objection, 
for  it  rather  seemed  to  be  the  fairest  way  of  choosing  an  umpire. 
And  they  said  that  it  had  been  solemnly  determined  in  this 
Court  about  thirty  years  ago,  that  arbitrators  might  elect  an 
umpire  the  instant  they  began  to  take  the  matter  into  con- 
sideration. 

Oarraw  for  the  plaintiff. 

Shepherd  for  the  defendant. 

Eule  discharged. 

*  See  now  the  Arbitration  Act,  1889,  52  &  d3  Vict  c  49,  s.  20. 
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MALCOLM  AND  Anotheb,  Assignees  of  MATNE  and       itss. 
GRAHAM,  Bankeupts,  v.  FIILLARTON.  — 

(2  T.  E.  646—648.) 

A  submission  to  arbitration  of  all  matters  in  difference  between  the 
parties  in  the  cause  is  not  confined  to  the  subject-matter  in  the  particu- 
lar action  then  depending,  but  will  extend  to  cross  demands  between 
the  parties,  though  not  pleaded  by  way  of  set  off ;  and  the  costs  being 
to  abide  the  event  makes  no  difference.  But  a  reference  of  all  matters 
in  dispute  in  the  cause  between  the  parties  is  confined  solely  to  the 
matters  in  dispute  in  that  trial.  Assignees  of  a  bankrupt  haTing 
received  15002.  from  a  debtor  to  the  bankrupt  as  a  debt  due  to  his  estate, 
and  haying  commenced  an  action  against  him  for  a  further  demand  on 
the  same  account,  to  which  he  had  only  pleaded  the  general  issue, 
agreed  with  him  to  refer  their  differences  to  arbitration,  and  the  sub- 
mission is  in  this  form,  that  all  matters  in  difference  between  the 
parties  in  the  cause  be  referred ;  the  arbitrator  has  power  to  award  that 
the  assignees  shall  repay  a  part  of  the  sum  already  received,  if  it  appear 
to  have  been  paid  by  mistake.  The  only  case  where  a  party  shall  be 
bound  by  the  payment  of  money,  though  by  mistake,  is  where  it  is  paid 
into  Court  under  a  rule. 

Upon  a  rule  to  shew  cause  why  the  award  which  had  been 
made  in  this  cause  should  not  be  set  aside,  it  appeared  thai 
there  had  been  accounts  between  the  bankrupts  and  the  defen- 
dant, and  that  the  latter  had  paid  1,5002.  after  the  bankruptcy 
to  the  plaintiffs  as  assignees,  which  was  only  a  part  of  the  sum 
they  demanded.  The  present  action  had  been  brought  to  recover 
a  further  sum  claimed  as  due  from  the  defendant  to  the 
bankrupts'  estate;  to  which  the  general  issue  only  had  been 
pleaded ;  and  pending  the  suit,  it  was  agreed  to  refer  all  matters 
in  difference  between  the  parties  in  the  cause  to  the  determination 
of  an  arbitrator,  who,  upon  examination  of  all  the  accounts 
between  the  parties,  awarded  the  sum  of  700Z.  to  be  paid  by  the 
plaintiffs  to  the  defendant  on  a  particular  day. 

And  now  several  objections  were  taken  to  the  award  by 
Beareroft^  Oarrow^  and  Park.  First,  That  the  terms  of  the 
reference  only  included  all  matters  in  dispute  in  that  cause,  and 
therefore  that  the  arbitrator  had  exceeded  his  authority  in 
awarding  a  sum  to  be  paid  by  the  plaintiffs  to  the  defendant,  no 
cross  demand  having  been  set  off  in  that  suit.    And  that  it  was 
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1788.  the  intention  of  the  parties  only  to  refer  the  matters  in  dispute 
Malcolm  r.  ui  that  cause  appeared  further  by  the  agreement,  that  the  costs 
FULLAETON.  ghQuij  abido  the  event  of  the  reference.  Secondly,  That  the 
plaintiffs,  who  were  assignees  of  the  bankrupts,  had  no  power  of 
referring  any  other  matter  than  the  particular  cause  in  question, 
without  the  consent  of  the  creditors.  Ex  parte  Whitchurch^ 
1  Atk.  91.  Thirdly,  That  the  arbitrator  had  awarded  a  certain 
sum  to  be  paid  by  the  assignees  on  a  certain  day,  which  he  had 
no  power  to  do ;  for  at  all  events  the  defendant  could  only  prove 
his  debt,  if  it  existed  under  the  commission,  and  entitle  himself 
to  a  proportionable  share  of  the  bankrupts'  effects  with  the  rest 
of  the  creditors. 

Erskine  and  Adam,  who  were  to  have  argued  in  support  of 
the  award,  were  stopped  by  the  Court. 

Lord  Kbnyon,  Ch.  J. : 

[  646  1  The  first  objection  which  has  been  raised  against  this  award, 

namely,  that  the  arbitrator  has  exceeded  his  authority,  would,  if 
it  were  well  founded,  be  destructive  of  it.  But  that  is  answered 
by  reading  the  terms  of  the  reference ;  by  which  it  appears  that 
''all  matters  in  difference  between  the  parties  in  the  cause*' 
were  referred.  "  The  parties  in  the  cause"  is  merely  a  descrip- 
tion of  the  persons,  and  not  of  the  subject-matter  in  dispute. 
And  indeed  this  is  the  constant  form  of  these  submissions  to 
awards,  which  are  intended  to  include  all  matters  in  dispute 
between  the  parties.  With  respect  to  the  latter  objection,  that 
the  arbitrator  has  awarded  a  particular  sum  to  be  paid  in  solido 
on  a  certain  day,  instead  of  directing  him  to  go  before  the 
commissioners  to  prove  this  debt :  if  this  had  been  a  debt  due 
from  the  bankrupt  to  the  defendant,  the  objection  would  have 
holden ;  but  this  debt  was  not  contracted  before  the  bankruptcy, 
for  the  defendant  inadvertently  paid  a  sum  of  money  to  the 
assignees  after  the  bankruptcy,  which  it  now  appears  was  not 
due  to  them.  That  sum  therefore  could  not  be  proved  under  the 
commission :  and  the  arbitrator  could  only  award  that  the  sum 
which  was  over-paid  to  the  assignees  should  be  repaid  by  them 
to  the  defendant  in  solido. 
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Abhhubst,  J. :  ^^^^' 

I  cannot  conceive  that  any  injustice  has  been  done  to  the  ^^^^bton 
parties  in  this  cause.  The  award  recites  that  there  was  an  ac-  [  646  l 
count  between  the  parties,  consisting  of  items  on  both  sides,  and 
that  a  gross  sum  was  paid  by  the  defendant  to  the  assignees. 
And  it  now  appears  that  part  of  that  sum  was  paid  on  a  mistake ; 
therefore  that  money  was  received  by  the  assignees  in  their  own 
wrong ;  it  never  constituted  a  part  of  the  bankrupts'  estate.  The 
defendant  is  of  course  entitled  to  receive  that  sum  in  gross ;  and 
if  the  arbitrator  had  awarded  otherwise,  he  would  have  done 
great  injustice. 

BULLBB,  J. : 

The  first  question,  which  has  been  made  in  this  case,  is  of       [  647  ] 
very  general  importance,  because  it  extends  to  all  references,  and 
must  settle  the  meaning  of  the  terms  of  a  general  reference. 
This  question  came  before  the  court  in  the  case  of  Bridgewater  v. 
Gandersequi*  where  the  words  in  the  rule  of  reference  were 
similar  to  the  present.    Erskine  then  contended  that  those  words 
only  included  the  matters  in  dispute  in  that  cause ;  and  that  the 
arbitrator  had  exceeded  his  authority,  in  taking  into  consideration 
any  other  matters  in  difference  between  the  parties.    Howarth, 
in  answer,  insisted  that  the  terms  of  the  reference  were  descrip- 
tive of  the  parties  in  the  cause,  and  not  of  the  particular  cause 
between  the  parties ;    and  of  that  opinion  was  the  Court.     Here 
therefore  is  an  express  determination  on  the  point.     On  inquiry 
I  find  that  the  difference  in  practice,  where  the  parties  intend  to 
refer  only  the  cause,  or  all  matters  in  difference  between  the 
parties,  consists  in  transposing  the  words ;  in  the  first  instance, 
the  words  in  the  rule  of  reference  are,  "  all  matters  in  difference 
in  this  cause  between  the  parties ; "   and  in  the  latter,  "  all 
matters  in  difference  between  the  parties  in  this  cause ;  "    as  in 
the  present  case.    An  argument  has  been  drawn  at  the  bar  from 
the  subsequent  words,  by  which  it  is  agreed  that  the  costs  should 
abide  the  event  of  the  cause ;  from  which  it  was  contended  that 
only  the  matters  in  that  particular  cause  were  intended  to  be 
referred.    But  I  do  not  think  that  those  words  will  warrant  the 
♦  Tr.  22  Geo.  m.  B.  E. 
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1788.  conclusion  which  has  been  drawn  from  them;  for  it  is  well 
MALooxjf  V.  lu^own  that  the  costs  are  subject  to  the  will  of  the  parties ;  and 
FuLLABTON.  flometimes  they  are  referred  in  one  form,  and  sometimes  in  an- 
other. The  next  question  is,  whether  the  arbitrator,  by  his 
award,  has  infringed  on  the  policy  of  the  bankrupt  laws,  and 
altered  the  distribution  of  the  bankrupts'  effects.  I  am  clearly 
of  opinion  that  this  award  does  not  interfere  with  the  bankrupt 
laws.  The  sum  awarded  to  be  paid  by  the  assignees  to  the 
defendant  was  never  paid  into  the  bankrupts'  hands ;  it  was  part 
of  a  sum  paid  after  the  bankruptcy,  and  the  defendant  could 
never  have  proved  it  under  the  commission.  Then  it  stands 
thus;  money  has  been  paid  into  the  hands  of  the  plaintiffs 
which  was  not  due ;  and  only  so  much  of  it  as  was  due  at  the 
time  to  be  considered  as  part  of  the  bankrupts'  estate.  There- 
fore the  arbitrator  has  done  right  in  awarding  the  700Z.  to  be 
paid  by  the  assignees  to  the  defendant.  The  only  point  upon 
which  I  had  any  doubt  was,  whether  the  defendant  were  bound 
by  the  payment  of  1,5002.  which  he  made  to  the  assignees  after 
they  had  delivered  to  him  their  account,  and  demanded  the 
balance  of  it.  But  I  am  now  convinced  that  he  is  not  bound  by 
that  payment,  it  having  been  made  by  mistake.  The  only 
payment,  by  which  a  party  is  bound,  is  that  which  is  made  into 
Court  under  a  rule  of  Court ;  that  is  a  payment  on  record ;  and 
the  party  can  never  recover  it  back  again,  though  it  afterwards 
appear  that  he  paid  it  wrongfully :  but  that  does  not  extend  to 
payments  between  party  and  party. 

[  648  ]  Gbose,  J.  of  the  same  opinion. 

Rtde  discharged.. 
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LADBROKE  v.   CRICKETT.  j^^^f  n. 

(2  T.  E.  649—654.)  

If  the  owner  of  a  ship  charge  her  for  repairs  done  in  England  by  an 
instrument  under  seal,  stated  to  be  by  way  of  bottomry,  upon  which 
she  is  afterwards  seized  by  Admiralty  process,  and  decreed  to  be  sold  to 
satisfy  the  demand,  and  between  the  seizure  and  decree  a  writ  of  execu- 
tion issues  against  the  owner  at  the  suit  of  another  creditor,  the  sheriff 
cannot  take  the  vessel  tmder  this  writ.  There  being  a  legal  conveyance 
of  the  ship  clothed  with  possession,  the  execution  creditor  fails  by  the 
weakness  of  his  own  title,  irrespectiTe  of  the  question  whether  the 
Admiralty  Court  had  jurisdiction  or  not. 

In  an  action  of  trover  for  a  vessel  called  The  London,  which 
was  tried  at  the  Sittings  after  Hilary  Term,  1788,  at  Guildhall, 
before  Grose,  J.  a  verdict  was  found  for  the  plaintiff  for  the  sum 
of  9802.  subject  to  the  opinion  of  this  Court  on  a  case  stating, 
that  the  vessel  was  taken  in  execution  on  the  4th  of  May,  1787, 
by  the  plaintiff,  as  sheriff  of  Surrey,  under  a^./a.  tested  the  28rd 
of  April,  1787,  issued  against  George  Fasmore,  the  master 
thereof,  at  the  suit  of  Henry  Fasmore ;  and  on  the  24th  of  May, 
another  writ,  tested  the  21st  of  May,  1787,  was  executed  on  the 
said  vessel  by  the  plaintiff,  at  the  suit  of  A.  Fasmore,  against  the 
same  party.  The  plaintiff  was  served  with  a  notice  from  the 
defendant  on  the  5th  of  July,  1787,  whereby,  after  stating  that 
he  understood  that  the  plaintiff  meant  to  sell  the  vessel  under 
the  above  mentioned  executions,  he  gave  him  notice  that  he,  the 
defendant,  as  marshall  of  the  Court  of  Admiralty,  was  in  posses- 
sion of  the  same  by  virtue  of  a  writ  under  seal  of  the  Court  of 
Admiralty,  at  the  suit  of  A.  Atherley  and  others,  for  a  bottomry 
bond,  in  the  sum  of  824Z.  Bs.  5d.  The  judgments  under  which 
the  plaintiff  levied  execution  were  of  Easter  Term,  1787.  On  the 
8th  of  November,  1786,  George  Fasmore,  who  was  master  and 
owner  of  the  vessel,  executed  an  instrument  under  seal  at  Gowes ; 
reciting  that  he  was  master  and  owner,  and  that  the  vessel,  in 
the  course  of  her  voyage  from  South  Carolina  to  London,  had 
sustained  great  damage,  insomuch  that  he  was  under  a  necessity, 
for  the  safety  and  preservation  of  the  vessel,  to  put  into  Cowes  to 
repair ;  and  reciting  that  the  agent  of  Atherley  and  the  others  in 
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1788.  that  suit  had  expended  in  the  repairs  824Z.  88.  5d.  for  the  due 
Ladbboxb  r.  payment  whereof  he,  George  Fasmore,  agreed  that  the  said 
Cbickktt.  ygggei  gjj^j  jjig  tacUe,  &c,  should  be  and  remain  a  security  by  way 
of  bottomry.  It  was  farther  stated,  that  he  should  immediately 
sail  with  the  said  vessel  for  London,  and  would  pay  the  bottomry 
bill  on  the  8th  of  May,  1787;  and  he  thereby  bound  his 
executors,  &c.  and  also  the  said  vessel,  in  the  penal  sum  of 
1,648Z.  16«.  lOd.  for  payment  of  the  sum  due ;  and  further  bound 
himself,  his  executors,  &c.  not  to  depart  with  the  said  vessel  from 
London  till  the  money  should  be  paid.  Atherley  and  the  others 
instituted  a  suit  in  the  Admiralty  on  this  instrument ;  and  on  the 
1st  of  January,  1787,  a  warrant  issued  upon  such  proceeding 
from  the  Admiralty  Court,  empowering  the  defendant,  as 
marshall,  to  arrest  the  said  vessel,  and  to  cite  all  those  who  had 
any  interest  therein  to  answer  to  the  said  Atherley  and  the  rest 
in  a  cause  of  bottomry,  civil  and  maritime.  On  the  Ist  of 
January,  1787,  the  defendant  arrested  the  said  vessel  in  the 
river  Thames,  and  cited  all  the  parties,  &c.  and  was  in  possession 
when  the  plaintiffs  execution  issued.  The  case  then  stated  that 
on  the  16th  of  July,  1787,  the  Admiralty  decreed  the  ship  to  be 
delivered  to  Atherley  and  the  rest ;  and  on  the  22nd  of  November, 
1787,  a  warrant  issued  to  the  defendant,  as  marshall,  to  sell  the 
ship;  (which  warrant,  it  is  to  be  observed,  only  stated  that 
proceedings  had  been  had  in  a  certain  cause  of  bottomry,  civil 
and  maritime,  between  the  parties,  in  which  the  Court  had 
awarded  possession,  &c.  without  stating  the  grounds  of  the  suit ; ) 
by  virtue  of  which  warrant  the  defendant  sold  the  ship  for  9801. 
which  was  regularly  certified  to  the  Admiralty  Court. 

Richardson,  for  the  plaintiff,  contended,  first,  that  the  in- 
stroment  given  to  Atherley  by  the  owner  and  master  of  the 
ship  was  not  a  bottomry  bond ;  and,  secondly,  even  if  it  were, 
that  the  Court  of  Admiralty  had  no  jurisdiction  over  the  subject- 
matter. 

Wood,  for  the  defendant,  after  observing  that  this  was  the 
case  of  a  mortgage  of  the  ship  by  the  owner,  which  was  followed  by 
the  mortgagee's  taking  possession  of  her  afterwards,  and  that  his 
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right  could  not  be  divested  by  a  eubseqaent  execution, — ^wae        1788. 

stopped  by  the  Court.  Ladbboke  v. 

Cbiokbtt. 

Lord  S^enyoNi  Ch.  J. : 

Considering  this  question  in  the  manner  in  which  it  has  been  [  658  ] 
treated  by  the  defendant's  counsel,  there  can  be  no  doubt.  The 
plaintiff  must  make  out  the  strength  of  his  title  by  his  own  case : 
but  it  appears  by  this  case  that  his  execution  was  not  executed 
till  a  legal  conveyance  had  been  made  of  the  ship  in  question. 
It  was  clearly  the  intention  of  the  parties  that  this  property 
should  be  specifically  subjected  to  the  demand  of  the  person 
advancing  the  money,  under  whose  authority  the  defendant  took 
possession  of  the  ship.  If  no  possession  had  been  taken  under 
this  instrument,  it  would  have  been  fraudulent ;  and  any  other 
creditor  might  have  taken  her  in  execution :  but  here  the  title  of 
the  first  purchaser  was  consummated  by  taking  possession  of  the 
ship.  Therefore,  without  going  into  the  other  question,  which 
has  been  made  at  the  bar,  it  is  sufficient  to  say  that  the  plaintiff 
in  this  case  has  failed  by  the  imbecility  of  his  own  title ;  and  if 
he  be  not  entitled  to  recover,  it  is  immaterial  to  consider  in  this 
case  whether  the  Court  of  Admiralty  had  any  jurisdiction  or  not. 
If  the  proceedings  in  the  Court  of  Admiralty  be  erroneous,  they 
are  to  be  rectified  on  appeal :  but  if  they  have  no  jurisdiction 
over  the  subject-matter,  the  whole  is  coram  non  judice ;  however, 
it  is  not  necessary  to  examine  that  question  here. 

ASHHURST,  J. : 

The  justice  of  this  case  is  clearly  with  the  defendant.  It  does  [  653  ] 
not  appear  to  this  Court  for  what  the  party  libelled  in  the  Court 
of  Admiralty ;  we  only  look  to  the  sentence ;  it  does  not  appear 
from  thence  that  they  proceeded  without  having  any  jurisdiction, 
and  we  cannot  presume  that  they  acted  improperly.  Then  the 
party  having  instituted  a  suit  in  that  Court,  and  being  in  posses- 
sion of  the  ship  prior  to  the  plaintiff's  execution,  there  is  no 
groimd  on  which  this  action  can  be  maintained. 

BuLIiEB,  J. : 

I  am  of  opinion  that  the  plaintiff  cannot  recover  in  this  case       [  6^3  ] 
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1788.  for  the  reasons  given  by  my  Lord.  And  I  am  as  clearly  of 
Ladbbokb  v.  opinion  that  we  cannot  enter  into  the  other  question  which  has 
Cbiokbtt.  Jj^jj  made  at  the  bar.  This  action  is  brought  by  the  plaintiff, 
acting  under  the  process  of  this  Court,  against  the  defendant, 
who  has  also  acted  under  the  process  of  that  Court :  and  the  law 
equally  protects  an  officer  acting  under  the  Court  of  Admiralty, 
as  it  does  one  acting  under  the  common  law  Courts.  If  on  the 
face  of  the  proceedings  the  Court  of  Admiralty  had  jurisdiction, 
the  officer  was  bound  to  execute  the  process,  and  could  not 
examine  into  the  foundation  of  them ;  and  that  will  protect  him. 
There  is  a  great  difference  between  applications  to  this  Court  for 
prohibitions  to  the  Admiralty,  pending  the  suit,  a^id  afier 
sentence ;  in  the  first  case,  this  Court  will  examine  the  whole 
case,  and  see  the  ground  of  the  proceedings  in  the  Admiralty : 
but  the  rule  is  quite  the  reverse,  after  a  sentence  is  passed ;  in 
such  a  case  they  will  not  look  out  of  the  proceedings,  for  the 
party  who  applies  for  a  prohibition,  after  sentence,  must  shew  a 
nullity  of  jurisdiction  on  the  face  of  the  proceedings ;  therefore 
the  plaintiff  in  this  case  could  not  go  into  evidence  at  the  trial  to 
impeach  the  decree  of  the  Court  of  Admiralty.  The  case  states 
in  general  terms  that  that  Court  did  pronounce  a  decree  for  the 
sale  of  the  ship  in  question,  and  that  a  warrant  issued  out  of 
that  Court  for  seizing  and  selling  the  ship.  So  that  we  must 
take  it  that  they  had  jurisdiction,  for  nothing  appears  on  the 
face  of  the  decree  to  shew  that  they  had  not. 

Grose,  J. : 

[  664  ]  I  thought  at  the  trial,  and  am  still  of  the  same  opinion,  that 

trover  would  not  lie  against  an  officer  of  the  Court  of  Admiralty 
acting  under  a  decree  of  that  Court,  it  appearing  on  the  face  of  it 
to  be  legal. 

Postea  to  the  defefidant. 
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FLETCHER  v.   SMITON.  nss. 

(2  T.  E.  666—660.)  Jfov^l. 

The  word  ''  eetatee  "  in  a  will,  will  carry  the  fee  of  realty,  unless  re- 
stricted by  words  expressing  a  different  intention. 

Cabb  for  money  had  and  received.  At  the  trial  after  last 
Easter  term,  at  Guildhall,  before  Buller,  J.  a  verdict  was  found 
for  the  plaintiff,  with  14!.  damages,  subject  to  the  opinion  of  this 
Court  on  the  following  case :  Matthew  Woodward,  being  seized 
in  fee  of  four  undivided  eightieth  parts  or  shares  of  buildings  and 
premises,  called  the  com  market,  in  the  city  of  London,  and  of 
divers  other  freehold  and  personal  estates,  made  his  will  on  the 
29th  of  March,  1766,  duly  executed,  &c. ;  which,  after  directing 
all  his  debts  to  be  paid,  contained  the  following  clauses :  '*  Then 
I  give  to  Mary  Woodward,  my  wife,  all  my  household  goods, 
plate,  linen,  and  jewels,  at  my  houses  at  Bomford  and  London, 
with  5002.  at  her  own  disposal,  as  she  shall  think  fit.  I  give 
one  annuity  to  be  paid  to  Mary  Woodward  my  wife,  of  lOOi.  a 
year,  by  WilUam  Morley,  out  of  the  profits  of  the  com  trade,  as 
by  our  articles  specified,  and  1,000Z.  to  be  left  in  the  trade  during 
her  life,  for  this  use  and  purpose ;  and  also  I  give  the  said  Mary 
Woodward  the  profit  of  my  four  shares  in  the  com-market  during 
her  life ;  also  the  income  and  profits  of  my  estates,  as  follows,  dur- 
ing her  life :  my  lands  lying  [here  followed  a  particular  enumera- 
tion of  his  several  estates],  as  also  the  residue  of  my  personal  estates, 
to  belaid  out  in  bank  annuities ;  and  Mary  Woodward  my  wife  to 
have  the  income  during  her  life  only  of  this  and  the  estates 
before-mentioned ;  and  after  her  decease  as  follows :  I  giv6  to 
Matthew  Weatherley,  my  nephew,  the  income  of  my  four  shares 
in  the  com-market,  for  his  natural  life ;  and  all  the  rest  of  my 
estates,  with  all  monies  in  stocks,  and  in  William  Morley's 
hands,  or  any  other  securities,  to  be  divided  in  equal  shares  to 
Elizabeth  Snow,  Elizabeth  Mailard,  Judith  Weatherley,  Joseph 
Weatherley,  and  William  Weatherley,  share  and  share  alike; 
and  out  of  my  wife's  income  she  to  pay  to  Ann  Audain  802. 
yearly  during  her  life."  And  he  appointed  his  wife  executrix. 
The  testator  afterwards  died,  without  issue,  leaving  his  widow 
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1788.  Mary  Woodward,  and  Matthew  Weatherley,  and  Ann  Audain, 
Flbtghbb  v.  (the  sister  of  the  testator,)  his  co-heirs,  alive  at  the  time  of  his 
Bmitoh.  death.  The  widow  afterwards  died  ;  on  which  Matthew 
Weatherley  became  seized  of  and  enjoyed  the  said  four  shares 
during  his  life,  till  the  5th  day  of  October,  1787,  when  he  died, 
having  devised  his  real  and  personal  estates  to  the  plaintiff. 
The  defendant  is  treasurer  and  paymaster  to  the  proprietors  of 
the  corn-market.  He  has  received  half  a  year's  dividend  on  the 
four  shares,  and  has  the  same  still  in  his  hands.  This  action 
was  brought  by  the  consent  of  all  parties,  to  try  whether  the 
reversionary  interest  in  the  four  shares  passed  under  the  devise 
to  Elizabeth  Snow  and  the  four  other  devisees.  The  question 
for  the  opinion  of  the  Court  is.  Whether  the  reversionary 
interest  in  the  said  four  shares  passed  under  the  devise  to  Eliza- 
beth Snow,  Elizabeth  Mailard,  Judith  Weatherley,  Joseph 
Weatherley,  and  William  Weatherley?  If  it  did  not  pass,  the 
verdict  to  stand ;  otherwise  for  the  defendant. 

Shepherd,  for  the  plaintiff.  It  is  apparent  on  reading  this  will, 
that  the  devisor  used  the  word  ''  estates  "  as  applying  specifically 
to  the  things  therein  particularly  enumerated,  and  which  imme- 
diately follow  the  word  ''  estates  "  in  the  first  clause.  Secondly, 
Though  the  word  "  estate  "  will,  generally  speaking,  carry  not 
only  the  thing  described,  but  also  the  interest  which  the  testator 
had  in  it  at  the  time  of  making  his  will,  yet  the  word  '*  estates  " 
has  not  the  same  legal  operation.  Wilkinson  v.  Maryland.*  In 
Qoodwyn  v.  Goodwyn,\  Lord  Chancellor  Harbwicke  doubted 
whether  a  fee  could  be  passed  by  the  words  '^  all  my  estates," 
which  he  said,  in  common  parlance,  means  a  description  of  the 
lands. 

Wood^  contra,  was  stopped  by  the  Court, 

Lord  Eenyon,  Ch.  J. : 

[  658  ]  The  question  is,  Whether  the  last  clause  in  the  will  compre- 

hends the  reversion  of  the  shares  in  the  corn-market,  and  carries 
the  absolute  inheritance  in  them  to  the  devisees  therein  men- 

*  Cro.  Car.  447.  +  1  Ves.  Sen.  229. 
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Rmiton. 


tioned  as  tenants  in  common.    There  are  cases  in  which  nice        1788. 

distinctions  have  been  taken  between  a  devise  of  an  estate  at  Flktcheb  r. 

such  a  place,  and  a  devise  of  an  estate  in  a  particular  place ; 

and  Lord  Hardwioeb  alluded  to  it  in  the  case  cited  in  Vesey ;  * 

but  he  added,  that  th^e  is  no  case  in  which  it  was  held  that  a 

fee  passed  by  the  devise  of  an  estate,  if  the  testator  added  to  it, 

''  in  the  occupation  of  any  particular  tenant,"  and  I  admit  that 

the  word  "  estate "  may  be  so  coupled  with  other  words  as  to 

explain  the  general  sense  in  which  it  would  otherwise  be  taken, 

and  to  confine  it  to  mean  farms  and  tenements.    But  that  is  not 

the    present    case;    no  such  words   are    here    superadded    to 

*'  estates."    It  is  admitted,  that  if  the  word  ''  estate  "  had  been 

used,  there  could  have  been  no  doubt  but  that  the  reversionary 

interest  in  the  shares  in  the  corn-market  would  have  passed ;  and  I 

think  that  must  have  been  the  testator's  intention.    For  his  first 

object  was,  that  all  his  debts  should  be  paid ;  now  that  intention 

might  be  defeated,  unless  the  will  were  to'  operate  on  the  whole 

inheritance,  for  the  debts  could  not  perhaps  be  paid  out  of  the 

particular  estate  carved  out  of  it.    However,  this  case  does  not 

depend  on  general  observation.    For  the  word  ''estates"  has 

been  held  equivalent  to  ''  estate,"  unless  other  words  be  added  to 

express  a  different  intention.    In  the  case  of  TiUey  v.  Simpson,^ 

*  1  Vee.  Sen.  228. 


t  Tn.LKY  V,  Simpson. 
In  Chancery,  Ecuier,  1746. 

The  testator,  after  declaring  that 
he  intended  to  dispose  of  all  his 
worldly  estate,  and  making  several 
devises  to  different  persons,  gave 
and  bequeathed  all  the  rest  and 
residue  of  his  money,  goods,  chattels, 
and  estate  whatsoever  to  his  nephew 
A.  B.  The  question  was,  Whetlier  a 
beneficial  interest  in  a  real  estate, 
not  before  disposed  of,  would  pass  to 
the  nephew  by  this  devise. 

Lord  Habdwicee,  Chancellor,  was 
of  opinion  that  it  would.  He  said, 
where  the  Court  had  restrained  the 
word  estate  to  carry  personal  estate 

B.K. — VOL.  I, 


only,  hath  been  where  it  hath  ap- 
peared that  it  was  the  intention  of  the 
testator  it  should  be  so  understood : 
as  where  it  hath  stood  coupled  with 
particular  descriptions  of  part  of  the 
personal  estate,  as  a  bequest  of  all 
my  mortgages,  household  goods  and 
estate,  in  which  the  preceding  words 
are  not  a  full  description  of  the 
personal  estate :  he  did  not  know  any 
of  those  cases  where  the  preceding 
words  were  sufficient  to  pass  the 
whole  personal  estate.  If  the  testa- 
tor had  said  *'  all  the  rest  and  residue 
of  my  personal  estate  and  estates 
whatsoever,"  a  real  estate  would 
have  passed.  This  bequest  amounts 
to  the  same,  for  the  word  chattels 
is  as  full  a  description  of  the  per- 
sonal estate  as  the  word  personal. 
Therefore  when  he  hath  used  woj  ds 

P  P 
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1788.  in  the  Court  of  Chancery,  E.  1746,  the  question  was,  Whether 
Flbtchbb  v.  by  the  words  there  used  the  fee  should  pass  ?  Lord  Hardwickb 
smiton.  gg^jj^  n  would  be  productive  of  bad  consequences  to  confine  the 
devise  to  a  chattel  interest,  unless  there  were  other  words  to  shew 
that  it  was  intended  to  be  so  restrained :  and  he  put  this  case ; 
"  If  a  testator  devise  all  his  personal  estate  and  estates  whatso- 
ever ;  the  inheritance  shall  pass  by  the  latter  words."  That  is 
strong  to  shew  that  the  word  "estates"  would  of  itself  carry  a  fee. 
Therefore  on  the  authority  of  this  case  and  many  others,  such  as 
Chester  v.  Chester*  I  am  of  opinion  that  this  devise  conveyed  the 
absolute  inheritance  in  the  shares  in  the  corn-market,  and  that 
the  testator  did  not  intend  that  any  thing  should  remain  un- 
disposed of  by  the  general  residuary  clause. 

[  660  ]       AsHHURST,  J.  of  the  same  opinion. 

BULLEB,  J. : 

[  660  ]  This  is  a  question  merely  on  the  intention  of  the  testator ;  and 

I  think  it  is  apparent,  on  reading  the  whole  will,  that  it  was  his 
intention  that  every  thing  which  he  had  should  pass  by  it.  For, 
after  making  particular  bequests  of  part  of  his  personalty, 
he  directed  that  the  residue  of  his  personal  estate  should  be  laid 
out  in  the  funds ;  then,  after  giving  his  real  estate  for  lives,  he 
devised  all  the  rest  of  his  estates,  with  all  monies  in  the  funds, 
to  the  five  devisees.  Then,  as  it  appears  that  he  had  first  dis- 
posed of  all  his  personal  estate  by  other  words,  he  must  have 
intended  to  pass  his  real  estate  by  the  subsequent  words, 
for  there  was  no  other  property  on  which  they  could 
attach. 

comprehending     aU     liis     personal  gift  was  of  *'  aU  the  rest  and  residae 

estate,   and  then  makes  use  of  the  of  my  money,  goods,  and  chattels, 

word  estate,  that  word  will  carry  a  and  other  estates  whatsoever,  I  give 

real  estate.    The  word  whatsoever  to  J.  L."    The  only  difference  in  the 

is  nsed  here,  which  is  the  same  as  if  case  is,  that  there  is  the  word  other, 

he  had  said,  of  whatever  kind  it  be  ;  which  I  do  not  think  can  distinjgTJi^ 

and  if  that  had  been  the  case,  it  it.    If  it  had  been  aU  the  rest  and* 

would  most  certainly  haye  carried  residue  of  my  household  goods  and 

the  real  estate.    The  case  of  Tirrel  v.  mortgages,  and  all  other  estate,  I  do 

Page,  1  Ch.  Cas.  262,  is  very  material  not  think  that  would  have  carried 

to  the  present  question,  and  I  think  the  real, 
oannot  be  distinguished ;   there  the         *  3  P.  Wms.  56. 
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Grose  J. :  1788. 

Where  the  devisor  intended  to  confine  the  operation  of  the  Flbtohbb  r. 
word  ''estates,*'  he  added  "for  life:"  but  in  the  latter  clause 


there  are  no  words  of  restraint  added. 


Postea  to  the  defendant 


[660] 


THE  KING  V.  The  Undbrtakees  op  the  AIEE  itss. 

AM)  CALDEB   Navigation,  ^^'j^- 

(2  T.  B.  660—667.) 

Where  a  navigation  runs  from  A.  to  B.  through  eereral  interTening 
parishes,  and  the  tolls  for  the  whole  navigation  are  collected  in  those 
two  parishes,  they  may  be  assessed  to  the  poor-rates  in  those  two 
parishes  for  the  whole  amount  according  to  the  proportion  collected  in 
each.  The  justices  at  the  Sessions  are  the  proper  judges  of  the  equality 
of  poor-rates;  and  the  Court  of  B.  B.  will  not  interfere  upon  the 
ground  of  their  being  unequal,  unless  the  inequality  be  manifestly 
apparent  on  the  rate. 

The  churchwardens  and  overseers  of  Leeds  in  Yorkshire,  by 
an  assessment  duly  made  and  allowed,  assessed  the  imder- 
takers  of  the  navigation  of  the  rivers  Aire  and  Calder  for  the 
tolls  and  duties  of  the  said  navigation  at  Leeds,  at  and  after  the 
rate  of  1,000Z.  per  annum ;  and  for  their  lands,  wharfs,  houses, 
warehouses,  and  other  buildings  in  their  own  occupation,  at  and 
after  the  rate  of  27^.  per  annum :  and  against  the  former  part  of 
the  assessment  the  defendants  appealed  to  the  Sessions,  who 
affirmed  the  rate,  stating  the  following  case  for  the  opinion  of 
this  Court : 

"  That  the  said  rivers  Aire  and  Calder  were  made  navigable  by 
an  Act  of  Parliament  of  the  10th  and  11th  of  Will.  UI.  which  Act 
hath  been  amended  by  a  subsequent  Act  of  the  14th  Geo.  III.  c.  96, 
under  both  which  Acts  the  undertakers  are  entitled  to  receive 
certain  tolls  and  duties  therein  mentioned  for  all  goods,  &c.  car- 
ried upon  the  said  rivers  or  cuts  therein  mentioned,  according  to 
the  distance  which  such  goods  shall  be  carried.  The  whole  length 
of  the  navigation  from  Leeds  to  Wheeland  measures  29  miles,  of 
which  2,790  yards  in  length  and  no  mor^  lie  within  the  local 
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limits  of  the  township  of  Leeds.    The  whole  tolls  and  daties 
arising  upon  the  whole  length  of  the  navigation  from  Leeds  to 
Wheeland,  or  Selby,  from  the  1st  January,  1785,  to  the  Ist 
January,  1786,  amounted  to  8,234Z.  6«.  2d.  exclusive  of  the  tolls 
and  duties  arising  from  the  said  navigation  from  Wakefield  to 
Wheeland  and  Selby,  and  the  average  amount  thereof  for  three 
years  before  the  1st  January,  1786,  was  7,628Z.  Is.    The  propor- 
tion of  the  tolls  arising  from  the  2,790  yards,  part  of  the  length 
of  the  said  navigation,  and  lying  within  the  local  limits  of  the 
township  of  Leeds,  amounted  to  408!.  Is.  lOd.  per  ann. :  and 
though  upon  the  face  of  the  assessment  the  undertakers  stand 
only  assessed  at  and  after  the  rate  of  1,0002.  per  ann.,  yet  as  the 
houses  and  buildings  within  the  township  of  Leeds  are  by  the 
said  assessment  rated  only  at  one  moiety  of  the  actual  rents  or 
real  value,  the  undertakers  stand  actually  assessed  at  and  after 
the  rate  of  2,000Z.  per  ann.    The  said  undertakers  of  the  said 
navigation  in  a  year  commencing  in  July,  1785,  and  ending  July, 
1786,  divided  the  sum  of   17,000i.  profits;   but  that  sum  was 
made  of  many  articles  besides  the  tolls  and  duties.    The  tolls 
and  duties  have  been  regularly  and  imiformly  rated  at  the  towns 
of  Leeds  and  Wakefield  from  the  year  1713,  and  at  Wakefield 
from  the  year  1759,  at  the  annual  value  of  1,200Z.  per  ann. ;  the 
length  of  the  navigation  within  the  local  limits  of  Wakefield  being 
1,189  yards,  and  the  tolls  and  duties  arising  upon  that  branch  of 
the  navigation  from  Wakefield  to  Selby,  or  Wheeland,  being  more 
than  that  which  arises  upon  the  navigation  from  Leeds  to  Selby, 
or  Wheeland.    The  mills,  warehouses,  and  other  real  property 
of  the  said  undertakers,  have  been  rated  from  time  to  time  in  the 
townships  or  places  where  such  property  lies.    But  the  tolls  and 
duties  have  not  been  rated  in  any  of  the  townships  through 
which  the  navigation  runs  between  Leeds  and   Wheeland  or 
Selby,  or  between  Wakefield  and  Wheeland  or  Selby,  except  at 
the  towns    of    Leeds  and  Wakefield.    From    the  year    1752, 
the  said  undertakers  have    been   invariably  assessed  for  the 
tolls  and  duties  to  the  maintenance  of  the  poor  in  the  town  of 
Leeds  at  the  value  of  6002.  per  ann. ;  and  they,  or  their  lessees, 
have  paid  the  assessments  according  to  that  value.    The  tolls 
and  duties  arising  upon  the  whole  length  of  the  navigation  have 
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never  in  any  one  year  during  that  space  of  time  amounted  to  the        1788. 
annual  sum  of  8,284{.  6s.  2d.y  but  in  seven  years  during  that  time  tke~Eino  «. 
they  have  been  considerably  imder  that  annual  sum.    In  the   tSers^^^tho 
year  1740,  upon  an  appeal  to  this  Court,  it  was  ordered  that  the     aibb  and 
undertakers  should  stand  assessed  at  the  value  of  500Z.  per  ann.    NavigatioD. 
In  every  land-tax  Act  from  the  year  1709  is  contained  a  clause 
that  the  undertakers  shall  not  be  assessed  to  the  land-tax  in  any 
other  part,  township,  or  place,  through  which  the  said  navigation 
runs,  but  at  the  towns  of  Leeds  and  Wakefield ;  and  the  under- 
takers have  been  uniformly  assessed  at  Leeds  at  the  same  annual 
sums  for  which  they  have  been  rated  to  the  poor-rates ;  and  in 
the  above-mentioned  Act  of  Parliament  of  the  14th  of  his  present 
majesty  is  contained  a  clause,  which  enacts,  '  That  the  rivers  or 
any  of  the  cuts  under  the  authority  of  that  Act  shall  not  be  sub- 
ject or  liable  to  the  payment  of  any  taxes,  rates,  or  assessments, 
save  and  except  such  taxes,  rates,  and  assessments,  as  had  been 
and  then  were  usually  charged  and  assessed  thereon/ '' 

After  hearing  counsel  against  the  order  of  Sessions,  the  Court 
gave  judgment : 

Lord  Kemyon,  Ch.  J. : 

With  respect  to  an  objection  which  has  been  taken  by  Mr.  [  664  ] 
Fearnley,  that  it  does  not  appear  by  this  case  that  the  rate  in 
question  was  regularly  published  in  the  church ;  if  the  question 
were  whether  an  action  of  trespass  could  be  supported  by  the 
persons  whose  goods  were  distrained  for  non-payment  of  the  rate, 
there  is  no  doubt  but  that  the  publication  of  the  rate  imder  the 
statute  of  the  17  Geo.  IL  c.  8,  must  be  proved :  but  the  parties 
here  come  upon  facts  ascertained  by  the  Court  of  Sessions,  on 
which  they  ask  for  the  opinion  of  this  Court  as  to  the  question 
of  law  arising  upon  those  facts ;  therefore  it  would  be  wandering 
from  the  point  to  seek  objections  which  were  never  intended  to 
be  referred.  Then  it  was  said  at  the  bar  that  a  custom  com- 
mencing in  the  year  1709  cannot  control  the  express  provisions 
of  an  Act  of  ParUament :  that  is  true ;  but  cotemporary  usage 
in  such  a  case  would  give  some  assistance  in  the  construction  of 
an  Act  of  Parliament.    The  observation  which  was  made  at  the 
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1788.  bar  on  the  statute  14  Geo.  III.  c.  96,  namely,  that  it  prohibited 
Thx'kino  v.  any  increase  in  the  rate  which  existed  at  that  time,  does  not 
Sen  of  Si  fi'PP®*^  t^  ^  ^^^  founded.  On  the  fair  construction  of  that  Act 
AiBB  and  of  Parliament,  it  might  perhaps  be  decided  that  no  other  kind  of 
Kavigation.  rate  than  those  which  were  assessed  at  the  time  should  be  im- 
posed; as  for  instance  if  an  highway-rate,  or  church-rate,  or 
county-rate,  had  not  been  collected  before,  the  Legislature  meant 
that  no  such  new  rate  should  be  imposed  for  the  future :  but  the 
quantum  of  the  rates,  which  had  been  imposed,  must  necessarily 
vary  according  to  the  exigencies  of  the  case.  For  supposing  at 
that  time  the  land-tax  had  been  at  2$.  in  the  pound,  it  would  be 
doing  great  violence  to  the  words  of  the  Act  of  Parliament  to  say 
that  it  never  should  be  raised  in  any  future  exigency.  The 
remaining  question,  and  indeed  the  great  one  in  this  case  is, 
whether  the  rate  in  question  on  this  property  has  been  assessed 
in  a  larger  proportion  than  it  ought  ?  It  is  admitted  generally 
that  this  species  of  property  is  rateable ;  it  is  also  admitted  that 
the  justices  at  the  Sessions  are  the  proper  judges  respecting  the 
equality  or  inequality  of  the  rate.  In  the  case  of  The  King  v.  Bro- 
grave*  the  Court  said  they  could  not  enter  into  the  inequality  of 
the  rate,  unless  it  manifestly  appeared  to  be  unequal :  and  this 
rule  appears  to  have  been  laid  down  with  great  wisdom  by  the 
judges  who  sat  in  this  Court  at  that  time.  It  has  been  argued 
that,  as  the  whole  extent  of  this  navigation  is  many  miles,  of 
which  that  which  lies  in  Leeds  forms  but  a  small  part,  the  rate 
in  question  exceeds  its  due  proportion :  but  that  is  not  the  rule  by 
which  these  proportions  are  to  be  ascertained.  It  is  well  known 
that  the  duke  of  Bridgewater's  navigation  at  Manchester  extends 
thirty  or  forty  miles,  within  three  miles  of  the  end  of  which  the 
grand  trunk  empties  itself,  and  of  course  the  tonnage  in  that  part 
of  the  navigation  exceeds  beyond  all  comparison  the  proportion 
in  any  other  part  of  it.  So  that  it  is  most  probable  that  the  part 
of  this  navigation  which  comes  into  the  town  of  Leeds  is  of 
greater  value  than  any  other  part.  However  I  disclaim  forming 
my  opinion  upon  any  conjecture  of  this  sort,  though  it  is  probably 
well  founded ;  it  being  enough  for  me  to  say,  what  was  said  by 
this  Court  in  the  case  reported  in  Burrow,  that  we  cannot  enter 

♦  4  Burr.  2491. 
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into  the  inequality  of  the  rate,  unless  it  be  manifestly  unequal        1788. 
upon  the  face  of  it.    Therefore,  without  entering  into  any  dife-  thb"kiwo  «. 
cussion  of  more  points  which  are  open  to  it,  I  am  clearly  of   Jkersdf^Se 

opinion  that  this  rule  ought  to  be  discharged.  Aibb  and 

Caldbb 
Navigation, 
AsHHUBST,  J. : 

The  greatest  part  of  the  argument  used  by  the  counsel,  who  [  ^65  ] 
have  argued  in  support  of  this  rule,  is  founded  upon  a  supposi- 
tion that  every  parish  between  the  extremes  of  this  navigation 
receives  an  equal  benefit.  But  that  in  all  probablity  is  contrary 
to  the  fact ;  for  most  likely  many  barges  are  navigated  near  the 
town  of  Leeds  which  do  not  pass  any  other  part  of  the  navigation. 
So  that  the  proportion  for  which  the  profits  of  this  canal  have 
been  rated  in  this  parish  does  not  necessarily  exceed  the 
qtumtum.  The  case  then  before  us  is  extremely  simple ;  for  this 
Court  never  interferes  in  a  question  of  inequality  of  a  rate, 
unless  it  manifestly  appears  on  the  rate  itself  to  be  unequal : 
now  that  does  not  so  appear  in  this  case ;  and  therefore  I  am  of 
opinion  that  it  must  be  confirmed. 

BULLEB,  J. : 

If  the  objection,  which  was  taken  by  one  of  the  counsel,  that  [  666  ] 
the  rate  does  not  appear  to  have  been  published  in  the  church, 
would  hold,  it  would  destroy  every  case  of  this  sort  which  comes 
before  the  Court.  But  the  distinction  between  orders  of  justices 
and  special  verdicts  has  been  long  established ;  in  the  latter, 
where  it  concludes  generally,  the  whole  case  must  appear  upon 
record  :  but  the  very  reverse  is  the  rule  which  obtains  in  the 
case  of  orders  of  justices ;  for  the  Court  will  intend  every  thing 
to  be  right,  which  does  not  appear  to  be  otherwise,  and  they 
will  not  entertain  any  doubt  upon  a  subject  upon  which  the 
justices  did  not.  Here  the  Court  of  Sessions  have  said  that  the 
rate  was  duly  made ;  they  made  no  question  about  the  publica- 
tion of  the  rate,  and  they  did  not  intend  to  leave  any  question 
upon  that  head  to  the  Court.  Then  it  becomes  necessary  to 
consider  those  facts  in  this  case  upon  which  the  law  arises  ;  and 
it  is  material  to  observe  that  it  is  not  stated  that  the  tolls  are 
collected  at  any  other  place  than  Leeds  and  Wakefield ;  for  if 


584  K.  B.  MICH.  TEEM— 2  T.  R.  660—667. 

1788.  there  were  any  other  houses  in  different  parishes  at  which  the 
THE~EiNa  «.  tolls  are  collected,  it  would  make  a  difference ;  but  on  this  state 
taken^ome   ^'  ^^^  ^^^  ^^  ^^^  bound  to  take  it  that  all  the  tolls  are  collected 

Aire  and     at  these  two  places.    Taking  that  fact  therefore  as  clear,  I  think 
Galdbb 
NavigatioD.    the  caso  which  has  been  decided  in  this  Court  must  govern 

the  present.    It  is  material  to  consider  at  what  place  the  toll 

becomes  due.    I  agree  that,  if  a  person  has  property  in  Yorkshire, 

and  receives  the  profits  of  it  in  London,  he  shall  not  be  rated  for  it 

in  London  ;  for  a  toll  must  be  considered  to  be  paid  at  the  places 

where  it  becomes  due.    It  is  impossible  to  adopt  the  argument 

used  at  the  bar  that  the  toll  becomes  due  at  the  end  of  every 

mile  for  that  mile ;  for  it  is  an  entire  contract  to  carry  the  goods 

the  whole  distance  intended,  and  the  hire  is  payable  at  the  place 

to  which  by  that  contract  they  are  to  be  carried.    The  case  of 

Putney  Bridge  *  is  an  illustration  of   the  present ;    there  the 

bridge  is  rated  in  Putney  and  Fulham  parishes  at  7002.  a  year  in 

each,  there  being  gates  at  each  end  ;  formerly  there  was  no  gate 

at  the  Putney  end,  and  then  the  bridge  was  not  assessed  in 

Putney  at  all.    With  respect  to  the  last  objection  on  the  Act  of 

14  Geo.  II.  c.  96,  if  that  argument  has  any  weight,  it  must  go 

the  length  of  saying,  that  the  Legislature  intended  that  a  certain 

sum  should  be  raised  at  all  events,  neither  more  nor  less;  but  that 

would  be  doing  great  injustice ;  for  it  is  stated  that  the  tolls  in 

Leeds  amounted  only  to  400Z.  per  annum,  and  yet  at  that  moment 

they  were  rated  at  6002.  a  year;  and  if  the  rates  should  be 

reduced,  it  would  be  manifest  injustice  to  say  that  the  proprietors 

of  this  navigation  should  be  still  rated  at  600L  per  annum. 

[  667  ]  Grosb,  J.  said  that  this  case  was  abundantly  too  clear  to  require 

any  farther  comment. 

Rvle  discharged. 

*  Doug.  306  n.  2nd  ed. 
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EXJSSELL  AND   Othbm  v.  Thb   Men   Dwelling  in         i788. 
THE  County  op  DEVON.  —  ' 

(2  T.  E.  667—673.) 

No  action  will  lie  by  an  indiyidoal  against  the  inliabitants  of  a 
county,  for  an  injury  sustained  in  consequence  of  a  county  bridge  being 
out  of  repair.* 

Tms  was  an  action  upon  the  case  against  the  men  dwelling  in 
the  county  of  Devon,  to  recover  satisfaction  for  an  injury  done  to 
the  waggon  of  the  plaintiffs  in  consequence  of  a  bridge  being  out 
of  repair,  which  ought  to  have  been  repaired  by  the  county ;  to 
which  two  of  the  inhabitants,  for  themselves  and  the  rest  of  the 
men  dwelling  in  that  county,  appeared,  and  demurred  generally. 

Chambre,  in  support  of  the  demurrer,  insisted  that  by  the 
laws  of  this  kingdom,  no  civil  action  can  be  maintained  against 
the  inhabitants  of  a  county  at  large  for  any  injury  sustained  by 
an  individual  in  consequence  of  a  breach  of  their  public  duty.  No 
instance  can  be  found  of  any  attempt  to  support  such  an  action 
as  the  present,  which  is  a  strong  argument  to  shew  that  such 
an  action  will  not  lie,  especially  where  the  circumstances,  which 
should  give  occasion  to  it,  are  in  daily  occurrence :  for  on  principle 
there  can  be  no  distinction  between  any  special  injury  arising 
from  a  neglect  in  not  repairing  a  bridge  and  an  highway.  But  this 
does  not  rest  on  general  observation  only ;  for  if  the  principles, 
on  which  this  action  must  be  supported,  are  eicamined,  it  will  be 
found  equally  clear.  Consider,  first,  who  are  the  necessary  parties 
to  all  civil  suits ;  they  must  either  be  brought  against  indivi- 
duals, who  are  to  be  particularly  named,  or  against  corporations, 
or  against  persons  who  are  rendered  liable  by  the  provisions  of 
particular  Acts  of  Parliament :  if  it  be  brought  against  indivi- 
duals, all  of  them  must  be  brought  before  the  Court ;  they  must 
appear  before  the  Court  or  be  outlawed.  This  mode  of  bring- 
ing actions  against  large  bodies  of  men  would  render  nugatory 
the  privileges  of  the  Grown  of  creating  corporations,  and  would 

*  McKinnon  y.  Penson,  Exoh.  Cb.  from  Ex.  (1863),  2  H.  &  0. 194;  Cowley 
from  Ex.  (1854),  9  Ex.  609,  23  L.  J.  v.  Newmarkd  Local  Board,  0.  A. 
M.  C.  97 ;  Young  v.  Davis,  Exoh.  Ch.      from  Q.  B.  D.  4th  November,  1890. 
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1788.  destroy  the  mode  of  suing  corporations  in  their  corporate  capa- 
RuBSELL  V,  city*  A^d  no  Act  of  Parliament  has  yet  made  the  inhabitants  of 
^^Dbvon^^  a  county  at  large  liable  in  this  case.  Besides  here  the  defen- 
dants are  the  men  of  Devon,  who  must  be  taken  to  mean  the 
inhabitants  of  that  county  at  the  time  of  purchasing  the  writ : 
but  the  inhabitants  of  a  county  are  a  fluctuating  body,  and  before 
judgment  obtained,  other  persons  may  have  come  to  reside 
in  the  county,  when  the  whole  damages  may  be  levied  on  such 
innocent  persons  ;  whereas,  if  the  action  could  be  maintained 
at  all,  the  damages  should  be  paid  by  those  who  were  inhabit- 
ants at  the  time  when  the  injury  was  sustained.  And  it  is  a 
principle  of  law,  that  no  man  shall  be  responsible  for  any  injury 
unless  occasioned  by  his  own  act  or  default.  If  it  be  contended 
that  this  mode  of  suing  is  founded  on  the  analogy  it  bears  to 
actions  on  the  statute  of  hue  and  cry,  and  actions  on  the  9  6. 1, 
c.  22,  s.  7,  to  recover  damages  sustained  by  fire ;  the  answer  is 
that  the  Legislature  has  given  a  remedy  in  those  particular 
instances ;  and  when  an  Act  of  Parliament  renders  any  descrip- 
tion of  men  liable  to  an  action,  the  Courts  of  law  must  devise 
some  means  by  which  they  may  be  sued.  But  the  statutes  of 
hue  and  cry  furnish  an  argument  to  shew  that  the  present  action 
cannot  be  maintained.  The  obligation  to  make  hue  and  cry 
subsisted  at  common  law ;  2  Inst.  172,  or  at  least  by  the  statute 
of  Westminster  1st,*  which  was  prior  to  the  statute  of  Winton,t 
by  which  the  inhabitants  of  a  hundred  were  subjected  to  an 
action.  But  if  the  hundred  had  been  liable  to  a  civil  action  by 
the  common  law,  or  the  statute  of  Westminster,  which  raised  the 
duty,  the  statute  of  Winton  would  have  been  nugatory.  But 
it  was  only  on  the  ground  of  the  hundred's  not  being  liable 
before  that  time  that  the  Legislature  made  them  responsible 
in  a  civil  action.  The  consequence  of  permitting  these  sort  of 
actions  to  be  maintained  deserves  the  serious  attention  of 
the  Court,  since  it  must  necessarily  lead  to  a  multiplicity  of 
actions;  for  as  the  whole  damages  to  be  recovered  might  be 
levied  on  any  one  individual,  he  must  have  recourse  to 
numberless  suits  in  order  to  reimburse  himself  for  the  excess 
which  he  must  pay  beyond  his  own  proportion.  The  principle 
*  3  Ed.  I.  c.  9.  t  13  Ed.  I.  at.  2,  c.  6. 
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which  decides  against  this  kind  of  action  is  in  Bro.  Abr.  title        1788. 
''Accion  BUT  le  case  "  pi.  98,  where  it  is  said  that  if  an  highway  be    russbll  v. 
out  of  repair  by  which  my  horse  is  mired,  no  action  lies,  "  car    ^^dbvow.^ 
est  popidus  et  surra  reforme  per  presentrnent ;  "    which  must  be 
understood  to  mean,  that,  as  the  road  ought  to  be  repaired  by 
the  public,  no  individual  can  maintain  an  action  against  them 
for  any  injury  arising  from  their  neglect. 

Gibbs,  contra  : 

The  general  principle  is,  that  where  one  person  receives  an 
injury  by  any  other  person  or  persons  omitting  to  do  what  by 
law  he  or  they  are  bound  to  do,  he  may  maintain  an  action  on 
the  case  to  recover  satisfaction  for  the  damage  he  has  received 
in  consequence  of  that  omission.  In  the  present  case  the  county 
were  bound  to  repair  this  bridge ;  they  omitted  to  do  so ;  and  the 
plaintiJBfs  received  a  particular  injury  by  that  omission.  It  is 
true  that  this  neglect  in  the  county  was  a  public  nuisance,  and 
was  an  injury  to  all  the  king's  subjects  ;  and  that  no  individual 
could  have  brought  an  action  for  his  share  of  the  general  injury : 
but  this  is  a  special  damage  sustained  by  the  plaintiffs,  who  have 
therefore  a  right  to  recover  a  satisfaction  in  damages.  In  Iveson 
V.  Moore*  it  was  held  that  an  action  on  the  case  for  stopping  a 
public  way,  whereby  persons  were  prevented  from  coming  to  the 
plaintiff's  colliery,  might  be  supported.  So  that  there  is  no 
objection  to  this  action  from  the  nature  of  the  injury.  If  any 
individual,  or  a  corporation,  ought  to  have  repaired  this  bridge, 
there  can  be  no  doubt  but  that  the  action  would  have  lain.  Now 
there  is  no  difference  between  an  action  against  an  individual,  or  a 
corporation,  and  the  present  which  is  brought  against  the  men  re- 
siding in  the  county  of  Devon,  who  have  been  guilty  of  the  same 
neglect.  With  respect  to  the  plaintiffs,  the  injury  is  the  same ; 
they  are  equally  innocent,  and  have  suffered  by  the  default  of 
others,  who  were  bound  by  law  to  perform  a  duty  which  they  neg- 
lected :  they  therefore  upon  every  principle  of  reason  and  justice 
ought  to  have  reparation.  With  respect  to  the  defendants  they  are 
equally  guilty  of  a  breach  of  duty,  and  are  at  least  equally  able 
to  make  this  compensation ;  they  therefore  on  the  same  principles 

*  Ld.  Eaym.  486. 
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1788.        of  reason  and  justice  ought  to  make  satisfaction  to  the  plaintiffs 
BuRSELL  V.   "who  have  suffered  by  their  neglect.     Et  ubi  eadem  est  ratio  idem 
*  Dbvon.^*    ^«*  jus.    Upon  principle,  therefore,  the  plaintiffs  are  entitled  it 
to  recover  a  satisfaction  against  the  defendants :  but  the  defen- 
dants wish  to  shelter  themselves  under  the  forms  of  law,  and  say 
that,  though  in  justice  they  ought  to  make  a  compensation, 
there  is  no  mode  by  which  they  can  be  compelled  to  do  it. 
However  there  is  no  ground  for  such  an  objection,  because  they 
may  be  compelled  to  appear  in  a  civil  action  by  the  same  process 
by  which  they  are  brought  into  Court  in  an  indictment,  namely, 
by  venire  and  distringas.    With  respect  to  the  statutes  of  hue  and 
cry,  from  which  part  of  the  defendant's  argument  was  drawn,  it 
will  appear  on  consideration  that  the  cases  which  have  been 
determined  on  those  statutes  furnish  an  argument  in  favour  of 
this  action.    All  actions  against  the  hundred  are  brought  on 
the  18  Ed.  I.  c.  2 ;  1  Ventr.  285 ;  Yelv.  116 ;  and  not  on  the 
statute  27  Eliz.  c.  18 ;  and  therefore  if  a  declaration  were  to 
conclude  contra  formam  statutorum  it  would  be  bad.     The  statute 
18  Ed.  I.  c.  2,  enacts  that  inquests  shall  be  made  in  the  hundred 
&c.  where  felonies  are  committed,  so  that  the  offender  may  be 
attainted,  and  if  the  county  will  not  answer  for  the  bodies  of 
such  offenders,  every  county,  that  is,  the  people  dwelling  in  the 
county,  shall  be  answerable  for  the  robberies  done,  and  also  the 
damages,  so  that  the  whole  hundred  where  the  robbery  shall  be 
done,   shall  be  answerable.    And  ''  by  construction  upon  the 
statute  Winton,  18  Ed.  I.    If  the  county  do  not  apprehend  the 
felon  within  forty  days,  an  action  lies  against  the  inhabitants  of 
the  hundred,  where  the  robbery  was  committed  for  the  money  or 
goods  whereof  the  party  was  robbed."    8  Com.  Dig.  tit.  Hundred, 
C.  2.    Now  it  is  to  be  observed  that  the  statute  does  not  pre- 
scribe the  form  of  action  or  the  mode  of  proceeding  against  the 
hundred ;  it  merely  declares  that  they  shall  be  answerable ;  but 
the  common  law  interfered  and  supplied  the  form  of  action  and 
the  process  by  which  they  are  to  be  brought  into  Court.     Then 
to  argue  by  analogy ;  as  in  that  case  the  common  law  furnished 
the  form  of  action  to  recover  against  the  hundred  that  satisfac- 
tion which  the  Legislature  declared  they  should  make :  so  in  the 
present  case  it  will  afford  a  remedy,  and  compel  the  county  to 
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make  that  compensation  which  it  says  on  principle  they  are        irss. 

bound  to  do.    It  has  been  said  that  great  injustice  might  be    busskll  v, 

done  to  those  who  are  not  inhabitants  of  the  county  at  the  time    *^2  ^^^  of 

Devon. 
when  this  injury  was  sustained,  by  making  them  responsible  for 

the  neglect  of  their  predecessors ;  but  that  objection  would  apply 

with  equal  force  to  the  action  on  the  statutes  of  hue  and  cry  as 

to  this.    With  respect  to  the  argument  drawn  from  the  novelty 

of  the  action,  it  may  be  answered  by  recollecting  that  the  persons 

who  are  bound  to  repair  bridges  and  roads  are  generally  compelled 

by  indictment  to  repair  them  before  any  special  damage  has 

been  sustained.    As  to  the  case  in  Bro.  Abr.,  perhaps  it  was  not 

considered  to  be  such  a  partial  injury  for  which  an  action  would 

lie ;  the  instance  put  is  only  that  of  miring  a  horse :  but  it  does 

not  follow  that,  if  there  had  been  any  serious  damage,*  the  action 

would  not  have  lain.    However  it  is  to  be  observed  that,  at  the 

time  when  that  case  was  determined,  doubts  were  entertained 

concerning  other  actions  upon  the  case ;  which  are  now  clearly 

held  to  be  maintainable ;  for  it  was  doubted  by  Baldwin,  Ch.  J. 

whether  an  action  could  be  supported  for  a  special  damage 

arising  from  a  nuisance  in  an  highway ;  though  Fitzhbrbbbt,  J. 

was  indeed  of  a  different  opinion.t 

Chambre,  in  reply,  was  stopped  by  the  Court. 

Lord  Kbnyon,  Ch.  J. : 

If  this  experiment  had  succeeded,  it  would  have  been  produc-  [  671  ] 
tive  of  an  infinity  of  actions.  And  though  the  fear  of  intro- 
ducing so  much  litigation  ought  not  to  prevent  the  plaintiff's 
recovering,  if  by  law  he  is  entitled,  yet  it  ought  to  have  consider- 
able weight  in  a  case  where  it  is  admitted  that  there  is  no  pre- 
cedent of  such  an  action  having  been  before  attempted.  Many 
of  the  principles  laid  down  by  the  plaintiffs'  counsel  cannot  be 
controverted ;  as  that  an  action  would  lie  by  an  individual  for 
an  injury  which  he  has  sustained  against  any  other  individual 
who  is  bound  to  repair.  But  the  question  here  is,  Whether  this 
body  of  men,  who  are  sued  in  the  present  action,  are  a  corpora- 

*  The  case  in  5  Ed.  IV.  2,  from      sustained  in  consequence  of  miring 
which    the    passage    in    Broke    is      the  horse, 
taken,    supposes    a    damage  to    be         f  Vid.  6  Bep.  73,  a. 
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1788.  tion,  or  qna  a  corporation,  against  whom  such  an  action  can  be 
Rn^ELL  V.  maintained.  If  it  be  reasonable  that  they  should  be  by  law 
^^Dkvok^^  liable  to  such  an  action,  recourse  must  be  had  to  the  Legislature 
for  that  purpose.  But  it  has  been  said  that  this  action  ought  to 
be  maintained  by  borrowing  the  rules  of  analogy  from  the 
statutes  of  hue  and  cry :  but  I  think  that  those  statutes  prove  the 
very  reverse.  The  reason  of  the  statute  of  Winton  was  this ;  as 
the  hundred  were  bound  to  keep  watch  and  ward,  it  was  supposed 
that  those  irregularities  which  led  to  robbery  must  have  hap- 
pened by  their  neglect.  But  it  was  never  imagined  that  the 
hundred  could  have  been  compelled  to  make  satisfaction,  till  the 
statute  gave  that  remedy ;  and  most  undoubtedly  no  such  action 
could  have  been  maintained  against  them  before  that  time. 
Therefore  when  the  case  called  for  a  remedy,  the  Legislature 
interposed;  but  they  only  gave  the  remedy  in  that  particular 
case,  and  did  not  give  it  in  any  other  case  in  which  the  neglect 
of  the  hundred  had  produced  any  injury  to  individuals.  And 
when  they  gave  the  action,  they  virtually  gave  the  means  of 
maintaining  that  action;  they  converted  the  hundred  into  a 
corporation  for  that  purpose ;  but  it  does  not  follow  that,  in  this 
case  where  the  Legislature  has  not  given  the  remedy,  this  action 
can  be  maintained.  And  even  if  we  could  exercise  a  legislative 
discretion  in  this  case,  there  would  be  great  reason  for  not  giving 
this  remedy ;  for  the  argument  urged  by  the  defendants'  counsel 
that  all  those  who  become  inhabitants  of  the  county,  after  the 
injury  sustained  and  before  judgment,  would  be  liable  to  con- 
tribute their  proportion,  is  entitled  to  great  weight.  It  is  true 
indeed  that  the  inconvenience  does  happen  in  the  case  of  indict- 
ments ;  but  that  is  only  because  it  is  sanctioned  by  common  law, 
the  main  pillar  of  which,  as  Lord  Cokb  says,  is  unbroken 
usage.  Among  the  several  qualities  which  belong  to  corpora- 
tions, one  is,  that  they  may  sue  and  be  sued;  that  puts  it  then 
in  contradistinction  to  other  persons.  I  do  not  say  that  the 
inhabitants  of  a  county  or  hundred  may  not  be  incorporated  to 
some  purposes;  as  if  the  king  were  to  grant  lands  to  them, 
rendering  rent,  like  the  grant  to  the  good  men  of  the  town  of 
Islington.*    But  where  an  action  is  brought  against  a  corpora- 

♦  Dyer,  100. 
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tion  for  damages,  those  damages  are  not  to  be  recovered  against        1788. 
the  corporators  in  their  individual  capacity,  but  out  of  their    russeZl  v, 
corporate  estate :  but  if  the  county  is  to  be  considered  as  a  cor-    ^^g^oS  ^^ 
poration,  there  is  no  corporation  fund  out  of  which  satisfaction 
is  to  be  made.    Therefore  I  think  that  this  experiment  ought  not 
to  be  encouraged ;  there  is  no  law  or  reason  for  supporting  the 
action ;  and  there  is  a  precedent  against  it  in  Brooke :  though 
even  without  that  authority  I  should  be  of  opinion  that  this 
action  cannot  be  maintained. 

ASHHTJBBT,  J. : 

It  is  a  strong  presumption  that  that  which  never  has  been  f  673  | 
done  cannot  by  law  be  done  at  all.  And  it  is  admitted  that  no 
such  action  as  the  present  has  ever  been  brought,  though  the 
occasion  must  have  frequently  happened.  But  it  has  been  said 
that  there  is  a  principle  of  law  on  which  this  action  might  be 
maintained,  namely,  that  where  an  individual  sustains  an  injury 
by  the  neglect  or  default  of  another,  the  law  gives  him  a  remedy. 
But  there  is  another  general  principle  of  law  which  is  more 
apphcable  to  this  case,  that  it  is  better  that  an  individual  should 
sustain  an  injury  than  that  the  public  should  suffer  an  inconveni- 
ence. Now  if  this  action  could  be  sustained,  the  public  would 
suffer  a  great  inconvenience;  for  if  damages  are  recoverable 
against  the  county,  at  all  events  they  must  be  levied  on  one  or  two 
individuals,  who  have  no  means  whatever  of  reimbursing  them- 
selves ;  for  if  they  were  to  bring  separate  actions  against  each  in- 
dividual of  the  county  for  his  proportion,  it  is  better  that  the 
plaintiff  should  be  without  remedy.  However,  there  is  no  founda- 
tion on  which  this  action  can  be  supported ;  and  if  it  had  been 
intended,  the  Legislature  would  have  interfered  and  given  a 
remedy,  as  they  did  in  the  case  of  hue  and  cry.  Thus  this  case 
stands  on  principle:  but  I  think  the  case  cited  from  Brooke's 
Abridgment  is  a  direct  authority  to  shew  that  no  such  action 
could  be  maintained ;  and  the  reason  of  that  case  is  a  good  one, 
namely,  because  the  action  must  be  brought  against  the  public. 

BuLLER,  J.  and  Grose,  J.  assented.  [  673  j 

Judgment  for  the  defendants. 
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1788.  SALOMONS  V.  NISSEN  and  Another. 

^^^  (2  T.  E.  674-682.) 

A.,  the  consignee  of  goods  shipped  under  a  bill  of  lading,  assigned  the 
bill  of  lading  to  the  plaintiff,  on  the  plaintifPs  acoepting  for  A.'a 
accommodation  a  bill  which  ^e  plaintiff  ultimately  paid.  Shortly 
afterwards  the  plaintiff  entered  into  an  agreement  with  A.  to  make  the 
consignment  a  joint  adyenture,  it  being  stipulated  that  the  plaintiff  was 
to  pay  for  the  goods  and  to  receive  the  proceeds  of  their  sale.  On  the 
insolyency  of  A.,  held  that  the  consignors  were,  as  against  the  plaintiff, 
entitled  to  stop  the  goods  in  trarmtu. 

Tboyeb  for  705  pigs  of  lead,  tried  at  the  Sittings  at  Guildhall 
before  Buller,  J. ;  verdict  for  the  plaintiff  1,0002.  subject  to  the 
opinion  of  this  Court  on  the  following  case : 

Edward  Hague  bought  the  705  pigs  of  lead  of  the  defendants 
in  Liverpool  on  the  1st  of  March,  1787,  and  ordered  them  to  be 
shipped  to  Bouen  in  France.  The  lead  was  of  the  value  of  1,0001. 
The  said  lead  was  accordingly  shipped  on  the  10th  of  March, 
1787,  by  the  defendants  at  Chester,  on  board  the  Jane ;  and  the 
bill  of  lading  was  indorsed  by  the  defendants  in  blank,  and  sent 
to  Edward  Hague.  The  plaintiff  on  the  16th  of  March,  1787, 
gave  Hague  his  acceptances  for  7002.  as  stated  in  the  following 
note;  upon  which  Hague  delivered  the  bill  of  lading  to  the 
plaintiff:  "London,  16th  of  March,  1787.  Whereas  Jonas 
Salomons  has  this  day  accepted  for  us  the  sum  of  7002.  at  two 
months,  on  account  of  a  cargo  of  lead  sent  to  Bouen,  we  hereby 
promise,  in  case  the  said  lead  is  not  remitted  for  by  the  time 
these  bills  fall  due,  they  shall  be  renewed  for  two  months  longer. 
— Chables  and  Edwabd  Hagub."  The  acceptances  were  paid 
by  the  plaintiff  when  due  to  the  indorsees  of  these  acceptances. 
On  the  21st  of  March,  1787,  the  following  agreement  was  made 
between  Edward  Hague  (who  traded  under  the  firm  of  Charles  and 
Edward  Hague)  and  the  plaintiff:  "Be  it  known  that  it  is  this 
day  agreed  between  Edward  Hague,  of,  &c.  trading  under  the  firm 
of  Charles  and  Edward  Hague,  of  the  one  part,  and  Jonas  Salo- 
mons of  the  other  part,  as  follows ;  that  the  said  Jonas  Salomons 
should  pay  for  and  send  in  his  name  to  Messrs.  Bobert  Garvey 
and  Co.  merchants,  at  Bouen,  a  cargo  consisting  of  706  pigs  of 
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lead,  to  be  shipped  at  Chester  on  board  the  Jane^  bound  to  1788. 
Rouen,  to  be  sold  by  Messrs.  Robert  Garvey  and  Co.  at  the  best  salomonb  r. 
price  and  prices  that  can  be  obtained  for  the  same ;  and  the  net  Nissrn. 
proceeds  to  be  remitted  to  the  said  Jonas  Salomons.  And  it  is 
hereby  agreed  between  the  said  parties  that  the  profit  and  loss 
arising  from  the  said  cargo  of  lead  shall  be  equally  divided 
between  the  said  Edward  Hague  and  Jonas  Salomons.  And  the 
said  Edward  [Hague]  doth  hereby  promise  and  agree  to  and  with 
the  said  Jonas  Salomons,  that  in  case  the  said  cargo  of  lead  is  sold 
at  Rouen  by  the  said  Robert  Garvey  and  Company  upon  credit, 
that  then  and  in  such  case  the  said  Robert  Garvey  and  Co.  shall 
stand  del  credere  for  the  purchasers;  and  that  he  the  said 
Edward  Hague  shall  and  will  stand  guarantee  to  the  said  Jonas 
Salomons  for  the  solidity  of  the  said  house  of  trade  of  Robert 
Garvey  and  Co.  and  the  due  payment  by  them  of  the  proceeds 
of  the  said  cargo  of  lead :  and  lastly  it  is  agreed  that  the  said 
cargo  of  lead  shall  be  insured  by  the  said  Edward  Hague,  or  by 
the  said  Jonas  Salomons,  to  the  amount  of  1,100Z. ;  and  that  the 
policy  of  insurance  shall  be  and  remain  in  the  hands  and  posses- 
sion of  the  said  Jonas  Salomons,  for  him  to  recover  and  receive 
such  loss  and  losses  as  may  arise  upon  the  said  cargo  of  lead, 
and  should  be  recoverable  from  the  underwriters  of  such  policy  ; 
and  that  he  the  said  Jonas  Salomons  shall  and  will  account  with 
the  said  Edward  Hague  for  the  monies  so  recovered  upon  the 
poUcy,  in  case  of  loss  as  aforesaid."  The  vessel  sailed  with  the 
lead  for  Rouen  in  March,  1787,  but  was  forced  back  by  stress  of 
weather  to  Chester ;  and  Edward  Hague  having  become  a  bank- 
rupt, and  the  defendants  not  having  received  the  price  of  the 
said  goods,  the  defendants  on  that  account,  on  or  about  the  5th 
of  April,  stopped  the  said  goods  while  they  were  on  board  the  ship 
in  England,  and  took  them  away.  The  goods  were  never  paid 
for  by  Hague  or  any  other  person.  On  the  25th  of  May,  Jonas 
Salomons  demanded  the  705  pigs  of  lead  of  the  defendants,  who 
refused  to  deliver  them,  and  converted  them  to  their  own  use. 

After  argument,  the  Court  gave  judgment  for  the  defendant, 
substantially  on  the  grounds  which  are  stated  by  Ashhuest,  J. 
as  follows : 

R.R. — ^VOL.  I.  Q  Q 
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Salomons  v.  Although  in  general  the  consignor  of  goods  is  entitled  to  stop 
r  Gso  1  them  in  transitu  in  case  of  the  insolvency  of  the  consignee,  if  he 
has  not  been  paid  for  them,  yet  that  rule  does  not  hold  in  the 
case  of  an  assignment  of  the  bill  of  lading  to  a  third  person 
for  a  valuable  consideration,  without  notice;  because  the 
possession  of  the  bill  of  lading  by  the  consignee  makes  him  the 
visible  owner  of  the  goods,  and  would  enable  him  to  commit  a 
fraud  on  a  third  person :  such  was  the  case  of  Lickbarroic  and 
Mason.  But  it  seems  to  me  that  there  are  particular  circnm- 
stances  in  this  case  which  distinguish  it  from  that ;  because  it 
appears  upon  the  contract  made  on  the  21st  of  March,  that  the 
plaintiff  made  himself  a  complete  partner  with  Hague,  quoad 
this  transaction.  And  he  not  only  made  himself  a  partner,  but 
by  the  terms  of  the  contract  he  made  himself  the  paymaster; 
therefore  he  put  himself  in  the  place  of  the  original  consignee, 
and  must  take  the  bill  of  lading  subject  to  the  same  rights. 
That  being  the  case,  it  follows  as  a  necessary  consequence  that 
the  defendants  had  a  right  to  stop  the  goods  in  transitu.  And  it 
would  be  a  very  hard  case  if  he  had  not  that  power ;  for  the 
plaintiff  has  not  in  fact  been  deceived;  since  though  Hagae 
acted  as  the  visible  owner,  yet  it  appears  on  the  agreement  that 
he  had  not  paid  for  them. 
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DOE,      ON     THE     SETERAL     DEMISES     OP     HODSDEN,     V.  1788. 

STAPLE.  ''^'- 

(2  T.  E.  684—701.) 

If  tliere  be  an  agreement  before  marriage  that  a  settlement  ahall  be 
made  of  the  wife's  estate,  reserving  to  her  a  power  of  disposing  of  it, 
which  agreement  ia  signed  by  the  intended  husband  and  wife,  but  not 
sealed ;  and  before  the  marriage  the  wife  disposes  of  it  to  the  husband, 
who  surviyes  her,  and  devises  the  estate  by  will ;  the  title  of  his  devisee 
cannot  be  set  up  in  an  ejectment  against  the  title  of  the  wife's  heir  at 
law. 

In  ejectment  the  plaintiff  must  recover  on  a  Jegal  title.  A  satisfied 
term  may  be  presumed  to  be  surrendered;  but  an  unsatisfied  term, 
raised  for  the  purpose  of  securing  an  annuity,  during  the  life  of  the 
annuitant,  cannot ;  and  it  may  be  set  up  as  a  bar  to  the  heir  at  law, 
even  though  he  claim  only  subject  to  the  charge. 

Tms  ejectment  was  brought  last  Hilary  Term  to  recover  certain 
premises  in  Tatsfield,  Surry.  And  in  the  declaration  three 
demises  were  laid :  the  first  on  the  10th  of  October,  1768,  for  81 
years ;  the  second  on  the  16th  of  November,  1777,  for  21  years ; 
and  the  last  on  the  12th  of  November,  1787.  At  the  trial  at 
Guildford,  before  Lord  Loughborough,  the  jury  found  a  special 
verdict,  stating  in  substance  as  follows :  On  the  28rd  of  August, 
1758,  Richard  Staple,  now  deceased,  was  seised  of  the  premises 
in  tail  general,  subject  to  a  term  of  99  years  outstanding  in  A. 
Culver,  in  trust  for  securing  four  several  life  annuities  to  Sarah 
Dixie,  Joseph  Coxe,  Mary  Curwen,  and  Mary  Day ;  which  term 
was  determinable  on  the  death  of  the  survivor  of  the  said  annui- 
tants, and,  subject  to  the  said  annuities,  was  limited  in  trust  to 
attend  the  inheritance ;  the  reversion  being  vested  in  Catherine 
Culver.  On  the  same  day  and  year  Catherine  Culver,  in  con- 
templation of  a  marriage  with  James  Hibbins,  signed  a  paper- 
writing  without  seal  or  stamp,  produced  at  the  trial,  which,  after 
reciting  the  intended  marriage,  and  that  Catherine  Culver  was  en- 
titled to  a  considerable  property  both  real  and  personal,  stated  that 
it  was  agreed,  "  That  the  said  Catherine  Culver's  fortune  should  be 
settled  or  remain  to  their  joint  use  for  her  life,  or  the  life  of  the 
longest  liver,  and  if  she  shall  survive  the  said  James  Hibbins,  her 
whole  fortune,  together  with  her  plate  and  jewels,  to  be  settled  to 

Q  Q  2 
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1788.        her  own  use ;  and  if  the  said  Catherine  Culver  shall  happen  to 
Dob  v.       die  first,  then  the  aforesaid  fortune  to  be  at  her  own  disposal : " 
and  it  was  agreed  that  proper  settlement  deeds  to  this  effect  shoold 
be  prepared  as  soon  as  it  could  conveniently  be  done.     A  dapli- 
cate  of  this  paper,  without  seal  or  stamp,  was  signed  by  James 
Hibbins.    On  the  same  day  and  year  Catherine  Culver  made  ber 
will,  duly  executed,  to  pass  real  estates ;  and  after  giving  "  the 
whole  interest  of  her  fortune  to  James  Hibbins  her  intended 
husband,"  for  life,  and  after  several  specific  devises  in  which 
the  reversion  in  the  premises  in  question  was  not  mentioDed, 
devised  the  residue  of  her  estate  and  effects  to  the  said  Jmes 
Hibbins,  whom  she  appointed  her  executor.    On  the  same  day 
and  year  the  marriage  took  effect ;  and  on  the  7th  of  April,  1759, 
Catherine  Culver  died  without  issue,  in  the  lifetime  of  ier  hus- 
band, and  of  the  said  Eichard  Staple ;  leaving  Mary  Braner, 
(who  afterwards  died  in  the  lifetime  of  Richard  Staple,)  ani 
Richard  Hodsden  the  lessor  of  the  plaintiff,  her  co-heirs.   On 
the  9th  of  October,  1768,  Richard  Staple  died  without  issue, 
leaving  only  one  of  the  annuitants,  Sarah  Dixie,  surviving  him. 
On  his  death  James  Hibbins  entered,  claiming  the  premises 
under  the  agreement  and  will  of  his  wife,  subject  to  the  annuity 
to  Sarah  Dixie.    On  the  7th  of  October,  1777,  James  Hibbins 
died ;  having  devised  the  premises  to  James  Lloyd  for  life,  with 
remainders  over.    After  his  death  James  Lloyd  entered,  claim- 
ing title  subject  to  the  annuity.    On  the  14th  of  November, 
1786,  Sarah  Dixie  died,  and  the  term  of  99  years  determined. 
The  said  Richard   Staple,  James  Hibbins,  and  James  Lloyd, 
regularly  paid  the  annuity,  and  the  trust  of  the  term  was  satis- 
fied at  the  time  of  the  death  of  Sarah  Dixie.     The  special  ver- 
dict then  stated,  that  Richard  Hodsden,  after  the   death  of 
Richard  Staple,  to  wit,  on  the  9th  of  October,  1768,  as  heir  of 
Catherine  Culver,  claiming  title  to  the  premises,  subject  to  the 
said  annuity  payable  to  Sarah  Dixie,  entered  and  ejected  the 
said  James  Hibbins,  and  was  seised  of  the  premises ;  and  being 
BO  seised,  demised  to  the  plaintiff  as  mentioned  in  the  first  count, 
by  virtue  whereof  the  plaintiff  entered  and  was  possessed  till  the 
defendant,  as  servant  of  the  said  James  Hibbins,  ejected  him. 
That  the  said  Richard  Hodsden,  after  the  deaths  of  the  said 
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Richard  Staple  and  James  Hibbins,  to  wit,  on  the  5th  of  Novem-  1788. 
ber,  1777,  mentioned  in  the  second  count,  entered  and  ejected  dobt. 
James  Lloyd ;  was  seised  subject  to  the  annuity  ;  and  demised 
to  the  plaintiff,  who  entered  and  was  possessed  till  the  defendant, 
as  servant  of  James  Lloyd,  ejected  him.  That  the  said  Richard 
Hodsden,  after  the  deaths  of  the  said  Richard  Staple  and  James 
Hibbins,  and  after  the  termination  of  the  trust  term,  to  wit,  on 
the  12th  of  November,  1787,  entered  and  ejected  James  Lloyd : 
was  seised ;  and  demised  to  the  plaintiff,  who  entered  and  was 
possessed,  till  the  defendant,  as  servant  to  James  Lloyd,  ejected 
him. 

After  a  full  argument  the  Goubt  pronounced  judgment,  the 
grounds  of  which  will  sufficiently  appear  from  the  following 
judgment  of 

Lord  Kenton,  Ch.  J. : 

The  lessor  of  the  plaintiff  has  now  united  in  him  all  the  [  695  j 
rights  of  the  two  co-heirs  of  Catherine  Hibbins ;  and  therefore  he 
is  entitled  to  recover  the  premises  in  question  under  one  or  other 
of  the  counts  in  the  declaration,  unless  the  will  and  the  instru- 
ment of  the  28rd  of  August,  1758,  defeat  his  title.  Some  of  the 
principles  which  have  been  discussed  at  the  Bar  are  not  to  be 
disputed ;  there  is  no  doubt  but  that  the  will  of  a  woman  made 
before  coverture  ceases  to  be  her  will  afterwards ;  because  it  is  of 
the  essence  of  a  will  that  it  should  be  valid  during  the  remainder 
of  the  devisor's  life.  Therefore,  generally  speaking,  the  will  of  a 
feme  sole  ceases  to  have  any  operation  after  she  becomes  covert. 
But  it  is  equally  clear  that,  where  an  estate  is  limited  to  uses,  and 
a  power  is  given  to  9>feme  covert  before  marriage  to  declare  those 
uses,  such  limitations  of  uses  may  take  effect;  and  this  is  the  rule 
even  in  a  Court  of  Law.  Then  as  to  this  case  now  before  us ;  this 
Will,  qm  a  Will,  standing  unsupported,  would  certainly  have  no 
effect :  but  it  has  been  argued  that  it  receives  support  from  the 
instrument ;  but  it  must  be  remembered  that  that  instrument  is 
no  deed ;  it  is  not  under  seal,  and  a  seal  is  essential  to  a  deed. 
Therefore  it  cannot  operate  as  a  covenant  to  stand  seised  to  uses. 
Then  consider  how  the  general  doctrine  stated  by  the  plaintiff's 
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1788.  counsel  from  the  case  of  Peacock  and  Monk  applies ;  Lord  Hard- 
-OoTv.  wiCKE  there  points  out  several  ways  by  which  a  power  may  be 
Stapl*.  reserved  to  the  wife  of  making  out  a  disposition  of  the  estate  so 
as  to  prevent  its  going  to  the  heir  at  law,  namely,  either  by  way 
of  trust,  or  of  power  over  an  use  :  but  he  doubted  whether  even 
a  Court  of  Equity  could  carry  into  execution  a  bare  agreement 
for  that  purpose  to  the  prejudice  of  the  heir  at  law :  However 
that,  which  was  then  considered  as  a  doubt,  no  longer  remains  so. 
For  in  Wright  v.  Lord  Cadogan  and  others,*  it  was  determined 
that  a  Court  of  Equity  would  compel  the  heir  to  make  a  convey- 
ance to  the  party  in  whose  favour  such  an  agreement  was  made. 
That  point  was  very  ably  discussed  in  the  House  of  Lords  on  the 
doubt  which  Lord  Habdwickb  had  thrown  out  in  Peacock  and  Afotifr, 
though  his  doubts  were  not  sufficient  to  induce  the  House  to 
determine  against  such  an  agreement.  But  is  it  possible  for  a 
Court  of  Law  to  enter  into  the  discussion  of  such  nice  points  of 
equity  ?  we  have  no  such  authority.  Sitting  in  this  Court,  we 
must  look  at  the  record,  and  see  whether  a  legal  title  is  conveyed 
to  the  party  claiming  under  these  instruments :  now  there  is  no 
colour  for  saying  that  these  give  any  legal  title.  Without  deciding 
or  presuming  to  think  what  a  Court  of  Equity  would  do  in  this 
case,  it  is  enough  for  me  to  say  that  we  are  to  decide  a  legal 
question,  and  cannot  enter  into  such  an  entangled  equity :  and, 
on  that  ground  only,  I  am  of  opinion  that  the  plaintiff  is  entitled 
to  a  verdict. 

The  next  question  is,  On  what  count  in  the  declaration  the 
verdict  shall  be  taken  ?  And  here  again  we  must  remember  that 
we  are  in  a  Court  of  Law.  I  extremely  approve  of  what  was  said 
by  Lord  Mansfield  in  the  case  of  Lade  v.  Holford  and  another,! 
that  he  would  not  suffer  a  plaintiff  in  ejectment  to  be  nonsuited 
by  a  term  standing  out  in  his  trustee,  or  a  satisfied  term  set  up 
by  a  mortgagor  against  a  mortgagee,  but  would  direct  a  jury  to 
presume  a  surrender :  I  much  approve  of  that ;  and  when  a  sur- 
render is  presumed,  there  is  an  end  of  the  legal  title  created  by 
the  term.  But  here  the  facts  of  the  case  preclude  any  such  pre- 
sumption :  there  was  an  existing  term  at  the  several  times  of  the 

*  6  Bro.  Pari.  Cae.  156. 
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two  first  demises  laid  in  this  declaration,  and  a  considerable  1788. 
benefit  was  to  be  derived  out  of  it :  the  last  annuitant  did  not  die  Dos'r. 
till  after  the  time  of  the  second  demise ;  therefore  there  is  no  Staple. 
reason  to  presume  that  the  trustees  had  surrendered,  and  they 
would  have  been  personally  liable  if  they  had.  Supposing  two 
ejectments  had  been  brought  at  the  same  time  before  the  death 
of  the  last  annuitant,  the  one  by  the  trustees  of  the  term,  and  the 
other  by  the  present  lessor  of  the  plaintiff,  the  judge  could  not 
have  directed  the  jury  to  find  for  both ;  but  the  trustees  must 
have  recovered,  for  they  would  have  shewn  a  legal  title.  The 
jurisdiction  of  this  Court  in  ejectments  is  confined  to  legal  titles, 
taking  care  that  they  do  not  intrude  on  the  rules  of  law,  nor 
discuss  equitable  titles.  In  real  actions  there  is  no  doubt  but 
that  the  party  must  state  a  legal  title  on  the  record;  then  it 
would  be  absurd  that,  respecting  the  manor  of  Dale  on  a  special 
verdict  in  formedon,  the  decision  must  necessarily  be  given 
according  to  the  strict  legal  title ;  and  that  respecting  the  manor 
of  Sale,  on  a  special  verdict  in  ejectment,  there  must  be  a  con- 
trary judgment.  In  this  case  it  is  impossible  to  suppose  that 
there  was  a  surrender  of  the  term,  or  that  it  was  satisfied,  because 
the  verdict  finds  the  contrary  fact.  Therefore  I  am  of  opinion 
that  judgment  must  be  given  only  on  the  last  count  in  the  decla- 
ration, after  the  death  of  the  last  annuitant. 

AsHHUB9T,  J.  and  Gbose,  J.  concurred.  [  697  ] 

BuLLEB,  J.  concurred  upon  the  principal  question ;  but  dissented       [  698  ] 
upon  the  latter  question. 
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1788.  TOWNLEY  V.   GIBSON  and  Others. 

^2l^'  (2  T.  R.  701-707.) 

Where  by  the  terms  of  an  inclosure  act,  for  inclosing  the  wastes  of  a 
manor,  a  certain  portion  was  to  be  made  to  the  lord  in  lieu  of  his  right 
and  interest  in  the  soil,  and  the  residue  was  to  be  allotted  to  the  several 
tenants  in  fee,  discharged  from  all  customary  tenures,  &c.  a  saTing 
clause,  reserving  to  the  lord  all  seignories  incident  to  the  manor,  and  all 
rents,  fines,  services,  &c.  and  all  other  royalties  and  manerial  jurisdic- 
tions whatever,  will  not  reserve  mines  under  those  allotments  to  the 
tenants,  though  it  appear  there  was  a  subsisting  lease  of  such  mines  at 
the  time  the  act  passed,  granted  by  the  lord  of  the  manor. 

This  cause  was  tried  at  the  last  Lancaster  Assizes  before  Thom- 
son, Baron  ;  when  the  jury  found  a  verdict  for  the  plaintiff,  subject 
to  the  opinion  of  this  Court  on  the  following  case.  The  plaintiff 
at  the  time  of  the  trespass  was  in  the  possession  of  the  closes  in 
which  and  under  which  the  mines  in  question  are;  which 
closes  were  formerly  part  of  the  waste  lands  of  the  manor 
of  Yealands,  in  the  county  of  Lancaster,  and  were  allotted 
to  the  plaintiffs  ancestor,  George  Townley,  by  the  award 
made  under  an  act  of  the  17  Geo.  III.  c.  79.  for  inclosing  the 
waste  lands ;  and  Mrs.  Sarah  Gibson,  under  whom  the  defendants 
derive  title,  was  at  the  time  of  passing  that  act  seised  in  her 
demesne  as  of  fee  of  the  said  manor  of  Yealands,  and  of  all  the 
waste  lands  lying  within  the  manor,  subject  to  certain  rights  of 
common.  Many  tenements  within  the  manor  were  formerly 
enfranchised  by  Bobert  Gibson,  deceased;  but  there  are  nine 
customary  tenements  still  remaining  unenfranchised,  lying  dis- 
persedly  in  different  parts  of  the  manor,  and  containing  in  the  whole 
about  three  or  four  acres  of  land.  The  case  then  set  out  several 
leases  reserving  rent,  made  by  former  lords,  of  the  wastes,  and 
the  mines  and  the  minerals  thereunder ;  the  last  of  these  by  which 
the  mines  only  were  demised  was  granted  on  28th  Feb.  1757,  to 
hold  from  the  25th  of  the  ensuing  March  for  21  yeqxs.  Upon 
the  granting  of  the  last-mentioned  lease  to  one  Tissington,  the 
mines  were  worked,  and  continued  to  be  so  till  some  time  in  the 
year  1769;  but  from  that  period  the  lessee  discontinued  the 
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works.  In  the  year  1777  an  Act  of  Parliament,  intitled  '*  An  1788. 
act  for  dividing  and  enclosing  the  common  and  waste  grounds,  townlbt  r. 
and  certain  common  fields,  and  also  two  mosses  called  Waitham- 
moss  and  Hilderstone-moss,  within  the  manor  of  Yealands,  in  the 
parish  of  Warton,  and  county  palatine  of  Lancaster,"  was 
obtained  for  enclosing  the  waste  lands,  &c.  within  the  said 
manor  of  Yealands,  upon  the  terms  and  under  the  provisions 
therein  set  forth ;  which  act,  amongst  other  things,  contains  the 
following  clauses,  viz.  ''That  the  commissioners  shall  set  out, 
allot,  and  assign,  unto  the  said  Sarah  Gibson  20  statute  acres  of 
the  said  common  and  waste  grounds,  in  lieu  of  and  as  a  com- 
pensation for  her  right  and  interest  in  and  to  the  soil  of  the 
residue  of  the  said  common  and  waste  grounds  respectively. 
And  then  the  said  commissioners  shall  allot  and  assign  the 
residue  of  the  said  common  and  waste  grounds  unto,  for,  and 
amongst,  the  said  Sarah  Gibson,  for  and  on  account  of  her  mes- 
suages, tenements,  lands,  and  hereditaments,  within  the  said 
manor,  in  respect  whereof  she  is  entitled  to  right  of  common  upon 
the  same  common  and  waste  grounds,  and  the  said  George  Town- 
ley,  George  Gray,  and  the  several  other  persons,  and  bodies 
politic  and  corporate,  having  right  of  common  or  other  right, 
interest,  property,  or  privilege,  thereon,  and  to  her  heirs,  assigns, 
and  successors  respectively,  for  ever,  according  and  in  proportion 
to  their  several  and  respective  rights,  &c."  A  subsequent  clause 
directed,  that ''  all  and  every  the  allotments,  &c.  to  be  made  under 
the  act,  should  be  vested  in  fee-simple  in  the  several  and  respec- 
tive persons,  &c.  to  whom  the  same  should  be  set  out  or  allotted, 
and  their  heirs,  assigns,  and  successors  respectively,  for  ever, 
absolutely  freed  and  discharged  of  and  from  all  customary  tenures, 
rents,  fines,  boons,  and  services  whatsoever ;  and  that  the  several 
shares  or  allotments,  so  to  be  set  out  as  aforesaid,  should  be  in 
lieu  of  and  in  full  compensation  and  satisfaction  for  all  rights  of 
common,  and  other  former  property,  privilege,  right,  &c.  and 
that  all  right  of  common,  together  with  all  former  rights,  inter- 
ests, profits,  &c.  in  and  upon  the  same,  should  from  and  imme- 
diately after  that  time  cease,  and  be  for  ever  barred  and 
extinguished ;  provided  always,  and  it  was  further  enacted,  that 
nothing  in  that  act  contained  should  extend  to  prejudice,  lessen, 
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1788.  or  defeat  the  right,  title,  or  interest,  of  the  said  lady  of  the  said 
TowNLOT  V.  manor,  her  heirs  or  assigns,  of,  in,  or  to  the  seigniories  incident 
GiBsoK.  Q^  belonging  to  the  said  manor ;  but  that  she  and  they  and  eveiy 
of  them  should  and  might  at  all  times  thereafter  hold  and  enjcy 
all  rents,  fines,  services,  courts,  perquisites,  and  profits  of  courts, 
goods,  and  chattels,  of  felons  and  fugitives,  felons  of  themselves, 
and  put  in  exigent,  deodands,  waifs,  estrays,  forfeitures,  and  all 
other  royalties  andmanorial  jurisdictions  whatsoever,  in  and  upon 
the  said  common  and  waste  grounds,  thereby  intended  to  be 
inclosed  as  aforesaid,  to  the  said  manor,  or  the  lord  or  the  lady 
thereof  for  the  time  being,  incident,  appendant,  belonging,  or 
appertaining,  and  the  same  in  as  full,  ample,  and  beneficial  man- 
ner, to  all  intents  and  purposes,  as  she  or  they  might  or  could 
have  held  and  enjoyed  the  same,  in  case  this  act  had  not  been 
made."  At  the  time  of  passing  the  act,  the  term  in  Tissington's 
lease  was  unexpired.  Allotments  were  also  made  to  the  said 
8arah  Gibson  in  pursuance  of  the  said  act. 

The  CouBT,  after  argument,  gave  judgment  for  the  plaintiff. 

Lord  Kenyon,  Ch.  J. : 

[  705  ]  I  agree  that  private  Acts  of  Parliament  are  to  be  construed 

according  to  the  intention  of  the  parties,  but  then  that  intention 
must  be  collected  from  the  words  used  by  the  Legislature,  with- 
out doing  violence  to  their  natural  meaning.  The  defendant's 
counsel  has  supposed  that  mines  are  a  distinct  right  from  the  right 
to  the  soil :  but  I  do  not  think  so,  where  they  are  under  the  land  of 
the  lord  of  the  manor.  In  cases  of  copyholds,  a  lord  may  have  a 
right  under  the  soil  of  the  copyholder  :  but  where  the  soil  is  in 
the  lord,  all  is  resolvable  into  the  ownership  of  the  soil ;  and  a 
grant  of  the  soil  will  pass  everything  under  it.  The  only  word, 
in  the  saving  clause,  which  affords  any  ground  for  argument,  is  the 
word  "  rents ; "  but  when  we  see  how  that  word  is  used  with  the 
others  in  that  part  of  the  act,  it  cannot  be  taken  to  include  mines. 
At  the  time  of  passing  this  Act  of  Parliament,  the  mines  under 
the  waste  ground  were  in  the  lady  of  the  manor  as  part  of  the 
demesnes ;  she  intended  to  give  up  several  rights  to  the  tenants, 
for  which  she  has  reserved  a  satisfaction.    Then  how  do  the 
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tenants  hold  their  allotments  under  the  act?    They  could  not        1788. 
take  as  copyholders,  unless  the  Act  of  Parliament  had  so  directed  :   townlet  r. 

•  Gibson 

but  they  take  their  allotments  as  freehold  estates  of  inheritance. 
It  is  extremely  clear  that  no  new  tenure  can  be  created,  unless 
by  the  authority  of  parliament,  since  the  statute  of  quia  emptores, 
nor  can  any  person  reserve  to  himself  a  right  of  escheat.  Then 
it  was  urged  by  the  defendant's  counsel,  that  the  Act  of  Parlia- 
ment could  not  affect  the  lease  which  was  in  existence  when  it 
passed;  it  certainly  would  not;  neither  would  it  have  been 
affected  if  the  lady  had  sold  her  estate  in  the  manor,  but  the 
alienee  would  have  become  the  landlord,  and  entitled  to  the  bene- 
ficial interest  reserved  by  the  lease ;  so  here  the  lease  will  remain 
valid,  but  the  right  to  the  rents  of  the  mines  will  pass  to  the 
person  in  whose  favour  the  allotment  was  made  under  the  act. 
For  we  cannot  narrow  the  words  of  this  act,  and  that  transfers 
all  the  right  in  the  soil  to  the  several  tenants.  There  is  no  doubt 
but  that  the  mines  might  have  been  reserved.  If  it  had  been  so 
intended,  it  would  have  been  by  express  words ;  but  there  is  no 
such  reservation  here.  The  word  "  rents  "  is  explained  by  the 
other  words  used ;  but  those  rights  which  are  reserved  are  mere 
badges  of  royalty,  incorporeal  rights,  and  other  fruits  of  tenure 
of  the  like  sort. 

AsHHURST,  J.,  BuLLBR,  J.,  and  Grose,  J.,  concurred.  [  705—707  ] 


TEA,   Baronet,   v.  FIELD.  i788. 

(2  T.  B.  708—709.)  3^8. 

WHore  a  purchaser  of  a  small  part  of  an  estate  takes  a  covenant  from 
the  vendor  to  produce  the  title  deeds  -whenever  it  shall  be  necessary, 
and  the  deeds  afterwards  come  into  the  vendee's  possession  on  his  taking 
a  mortgage  of  the  other  part  of  the  estate,  and  ho  then  assigns  the 
mortgage  to  a  third  person,  not  mentioning  the  deeds,  such  third  person 
cannot  maintain  trover  against  him  for  the  deeds. 

Tms  was  an  action  of  trover  for  title  deeds.  The  defendant 
had  purchased  a  parcel  of  the  estate,  hut  the  rest  being  in 
mortgage,  no  title  deeds  were  delivered,  and  he  took  a  covenant 
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1788.        from  the  vendor  to  produce  them  at  any  time  or  on  any  trial,  &c. 

YEjTr.      on  the  request  of  Field,  whenever  they  came  to  his  hands. 

Field.  Afterwards  he  took  an  assignment  of  the  mortgaged  premises  on 
an  advance  of  the  money,  and  had  all  the  deeds  delivered  to  him 
with  the  assignment.  He  afterwards  assigned  the  same  mortgage 
to  the  plaintiff,  who  advanced  the  money  on  it;  and  the  title 
deeds  remaining  with  the  defendant,  who  refused  to  deliver  them 
up,  this  action  was  brought  to  recover  them.  At  the  trial  at  the 
last  Assizes  at  Wells,  Buller,  J.  nonsuited  the  plaintiff,  to  set 
aside  which  nonsuit  a  motion  had  been  made  on  a  former  day ; 
but  it  stood  over  for  an  inquiry  to  be  made  whether  any  mention 
was  made  of  the  deeds  in  the  assignment  from  the  defendant  to 
the  plaintiff. 

Gibbs  now  renewed  his  motion,  and  contended  that  though 
no  mention  was  made  of  the  deeds  in  the  assignment,  yet  as  they 
came  into  the  defendant's  possession  not  as  vendee  of  the  other 
premises,  but  as  assignee  of  the  mortgage,  and  as  he  had 
assigned  the  mortgage  to  the  plaintiff,  he  should  have  delivered 
over  the  deeds.  And  he  compared  this  to  the  case  of  a  feoffment 
with  a  general  warranty  of  the  title,  where  the  feoffee  is  not 
entitled  to  the  possession  of  the  deeds.  Lord  BuckhursVs  case, 
1  Bep.  1.  Here  the  defendant  reUed  on  the  covenant  of  the 
vendor  to  produce 'the  deeds  whenever  it  should  be  necessary,  and 
it  was  not  intended  that  he  should  have  the  possession  of  them. 

Lord  Kenton,  Gh.  J. : 

[  709  ]  Although  at  the  time  of  the  purchase  the  defendant  had  no 

right  to  the  possession  of  the  deeds,  yet  since  that  time  they 
have  by  accident  come  into  his  possession;  and  the  plaintiff 
cannot  recover  them  from  him.  To  entitle  the  plaintiff  to 
recover,  he  should  have  a  better  right  to  the  deeds  than  the 
defendant :  but,  in  the  assignment  to  him,  there  is  no  grant  of 
them.  In  old  conveyances  there  is  a  reservation  made  of  such 
deeds  as  tend  to  deraign  the  warranty  paramount. 

Per  Curiam  :  RuU  refused. 
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ROGERS  V.   STEPHENS.  i^sa. 

(2  T.  R  713—719.)  ^^ov,  20. 

In  tho  case  of  a  foreign  bill  of  exchange  protest  for  non-acceptance  as 
well  as  notice  of  dishonour  is  generally  necessary  to  charge  the  drawer. 
But  the  holder  is  discharged  from  the  common  formalities  by  shewing 
that  the  drawer  had  no  effects  in  the  hands  of  the  drawee,  so  as  to  raise 
the  presumption  that  he  knew  he  had  no  right  to  draw  on  the  drawee. 
If  the  drawer  had  any  such  right  from  other  circumstances ;  yet,  if  on 
demand  made  he  answer  that  the  bill  must  be  paid,  it  is  an  admission 
that  the  holder  has  a  right  to  resort  to  him.  [See  now  Bills  of 
Exchange  Act»  1882,  45  &  46  Yict.  c.  61,  s.  50  (2)  (6)  (c),  s.  51  (2),  (9).] 

Lord  Kbnyon,  Ch.  J. : 

In  general  it  is  true,  that  in  the  case  of  foreign  bills  of  [  717  ] 
exchange,  a  protest  for  non  acceptance  is  necessary ;  and  it  is 
also  true  that,  generally  speaking,  notice  of  non-payment  should 
be  given  to  the  drawer,  in  order  that  he  may  withdraw  his  eflfects 
out  of  the  hands  of  the  drawee :  but  it  has  been  long  established, 
that  the  want  of  effects  in  the  hands  of  the  person  on  whom  the 
bill  is  drawn  discharges  the  holder  of  the  bill  from  the  common 
formalities ;  because  the  drawer  must  know  that  he  had  no  right 
to  draw  on  the  drawee.  To  be  sure  it  would  not  be  a  sufficient 
excuse  for  the  drawee  to  say  that  he  had  no  effects  belonging  to 
the  drawer  in  his  hands :  but  in  this  case  it  was  proved,  that  in 
point  of  fact,  he  had  none.  Then  this  does  not  differ  from  the 
ordinary  case.  But  it  is  now  urged  at  the  bar,  that  the  defendant 
offered  evidence  to  prove  that  he  actually  sustained  an  injury  in 
consequence  of  not  receiving  notice  of  the  non-payment  of  the 
bill ;  but  as  far  as  my  memory  goes,  no  evidence  was  refused 
which  was  offered  at  the  trial;  and  it  would  be  extremely 
dangerous  to  grant  a  new  trial  on  a  suggestion  that  the  party 
will  make  out  a  better  case  on  a  second  trial.  But,  even 
admitting  for  a  moment,  the  additional  facts  which  have  been 
brought  forward,  no  answer  can  be  given  to  that  part  of  the  case 
relative  to  the  subsequent  promise.  For  when  he  was  informed 
at  Chester  by  the  plaintiff's  agent,  that  the  bill  had  not  been 
paid,  he  said  ''  it  must  be  paid  :  "  now  this  appears  to  me  to  be  an 
admission  that  the  holder  had  a  right  to  resort  to  him  on  the  bill. 

AsHHURST,  J.  and  Grose,  J.  concurred.  [  718— 719  ] 
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1788.       GOODTITLE,  on  the  Demise  op  PEAKE,  v.  PEGDEN. 

(2  T.  R.  720—721.) 

If  a  term  be  bequeathed  to  A.  and  bis  lawful  beirs,  and  if  be  die  and 
leave  no  lawful  beir  tben  to  B.  the  limitation  to  B.  is  good. 

Ejectment  for  leasehold  premises. 

Thomas  Biley  being  possessed  of  the  premises  in  question  for  a 
term  of  years,  by  will  dated  80th  August,  1763,  "  gave  them  to  his 
grandson,  Thomas  Biley  Peake,  son  of  Daniel  and  Sarah  Peake, 
and  the  heirs  lawful  of  him  for  ever;  but  in  case  he  should 
happen  to  die  and  leave  no  lawful  heir,  then  and  in  that  case  he 
gave  them,  after  the  death  of  the  said  Thomas  Biley  Peake,  to  the 
next  eldest  son  or  heir  of  the  said  Daniel  Peake  and  Sarah  his 
wife  ;  and  so  on  to  the  next  eldest  son  or  heir,  if  the  last  should 
die  without  heirs."  The  plaintiffs  title  was  derived  under  the 
will  of  Thomas  Biley,  who  was  the  next  eldest  son  of  Daniel  and 
Sarah  Peake  living  at  the  time  of  the  death  of  the  said  Thomas 
Biley  Peake. 

Robinson  was  to  have  argued  for  the  plaintiff,  and  Venner  for 
the  defendant.    But 

[  721  ]  Lord  Kenyon,  Ch.  J.  said,  that  on  conference  with  the  rest  of 

the  Court,  they  were  clearly  of  opinion,  on  the  authority  of 
Forth  and  Chapman  f*  before  Lord  Chancellor  Parker,  which  had 
been  uniformly  followed  by  a  series  of  cases  down  to  the  present 
time,  that  the  limitation  over,  under  which  the  plaintiff  claims, 
is  good.  This  is  a  chattel  interest  limited  "  to  T.  B.  Peake,  and 
the  heirs  lawful  of  him  for  ever ;  but  in  case  he  should  happen 
to  die  and  leave  no  lawful  heir,  then  over,  &c."  Now  it  is 
apparent  on  the  will,  that  the  testator  by  "  lawful  heirs,"  meant 
"heirs  of  the  body;"  and  "leaving  no  lawful  heir,"  must  be 
confined  to  "  leaving  no  issue  at  the  time  of  his  death."  This 
is  conformable  to  all  the  rules  of  limitations ;  for  a  limitation 
over  may  take  effect  if  the  contingencies  on  which  it  depends 
must  happen  within  a  life  or  lives  in  being,  and  twenty-one  years 

*  r  P.  Wms.  663. 
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afterwards.    In  some  of  the  cases  it  has  been  doubted,  whether        1788. 
the  particular  words  used  confined  it  to  dying  without  issue  at    goodtitle 
the  time  of  the  death  of  the  person  to  whom  the  bequest  is    *•  ^^^*^» 
made ;  but  where  they  are  so  confined,  as  we  think  they  are  in 
the  present  case,  it  never  was  doubted  but  that  the  limitation 
over  was  good. 


THE  KING  V.   LYNN.  nss. 

(2  T.  B.  733—734.)  iN^rJ24. 

Taking  up  dead  bodies,  even  though  for  the  purpose  of  dissection,  is 
an  indictable  offence. 

The  defendant  having  been  convicted  on  an  indictment 
charging  him  with  entering  a  certain  burying  ground,  and 
taking  a  coffin  out  of  the  earth,  from  which  he  took  a  dead  body, 
and  carried  it  away  for  the  purpose  of  dissecting  it : 

Bondf  Serjt.  now  moved  in  arrest  of  judgment,  on  the  ground 
that  the  offence  was  not  cognizable  in  any  court  of  criminal 
jurisdiction  :  if  it  be  any  crime,  it  is  of  ecclesiastical  cognizance. 
The  crime  imputed  to  the  defendant  is  not  made  penal  by  any 
statute :  the  only  act  of  parliament  which  has  any  relation  to 
this  subject,  is  that  of  1  Jac.  I.  c.  12.*  which  makes  it  felony 
to  steal  dead  bodies  for  the  purposes  of  witchcraft ;  but  that 
clearly  cannot  a£fect  the  present  question.  And  the  silence  of 
Hale,  Hawkins,  and  Stamford,  upon  this  subject  is  a  very  strong 
argument  to  shew  that  there  is  not  any  such  offence  cognizable 
in  criminal  courts.  In  8  Inst.  208,  Lord  C!oke  says,  ''  It  is  to  be 
observed  that  in  every  sepulchre,  that  hath  a  monument,  two 
things  are  to  be  considered,  viz.  the  monument,  and  the 
sepulture  or  burial  of  the  dead;  the  burial  of  the  cadaver  is 
nvUius  in  bonis,  and  belongs  to  ecclesiastical  cognizance ;  but  as 
to  the  monument,  action  is  given  at  the  common  law  for  defacing 
thereof."  So  that  it  was  also  the  opinion  of  Lord  Coke  that  the 
present  charge  is  not  the  subject  of  an  indictment  in  a  criminal 
*  This  statute  is  repealed  by  9  Geo.  11.  c.  6. 
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1788.  court.  There  is  an  instance  in  3  Inst.  45.  of  a  person  being 
Thb  Kino  v.  taken  with  the  head  and  face  of  a  dead  man,  with  a  book  of 
Lynn.  sorqery,  and  was  brought  into  the  King's  Bench,  but  no  indict- 
ment was  preferred  against  him  ;  and  the  only  crime  imputed  to 
him  was  that  of  being  a  sorcerer.  And  all  the  writers  on  this 
subject  have  considered  the  injury  which  is  done  to  the  executors 
of  the  deceased  by  taking  the  shroud,  and  the  trespass  in  digging 
the  soil ;  taking  it  for  granted  that  the  act  of  carrying  away  a 
dead  body  was  not  criminal. 

GarroWj  who  was  to  support  this  motion,  mentioned  that 
perhaps  the  circumstance,  stated  in  this  indictment,  of  the  de- 
fendant's taking  the  body  for  the  purpose  of  dissection,  might 
differ  this  from  the  common  case  of  taking  up  dead  bodies  for 
any  indecent  exhibitions.  And,  on  the  Court  asking  whether 
this  question  had  not  been  considered  in  the  case  of  one  Young 
a  few  years  ago,  he  observed  that  this  case  was  very  distingoish- 
able  from  that ;  for  there  the  master  of  Shoreditch  work-house, 
a  surgeon,  and  another  person,  were  indicted  for  conspiracy  to 
prevent  the  burial  of  a  person  who  died  in  the  workhouse.    But 

[  734  ]  The  CouBT  said  that  common  decency  required  that  the  prac- 

tice should  be  put  a  stop  to.  That  the  offence  was  cognizable  in 
a  criminal  Court,  as  being  highly  indecent,  and  contra  bonos 
mores ;  at  the  bare  idea  alone  of  which  nature  revolted.  That 
the  purpose  of  taking  up  the  body  for  dissection  did  not  make  it 
less  an  indictable  offence.  And  that  as  it  had  been  the  regular 
practice  of  the  Old  Bailey  in  modern  times  to  try  charges  of  this 
nature,  many  of  which  had  induced  pmiishment,  the  circum- 
stance of  no  writ  of  error  having  been  brought  to  reverse  any  of 
these  judgments  was  a  strong  proof  of  the  universal  opinion  of 
the  profession  upon  this  subject.  They  therefore  refused  even  to 
grant  a  rule  to  shew  cause,  lest  that  alone  should  convey  to  the 
public  an  idea  that  they  entertained  a  doubt  respecting  the  crime 
alleged.  But  inasmuch  as  this  defendant  might  have  committed 
the  crime  merely  from  ignorance,  no  person  having  been  before 
punished  in  this  Court  for  this  offence,  they  only  fined  him  five 
marks. 
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MAEDINER  v.  ELLIOT.  nss. 

(2  T.  E.  746—748.)  Novji. 

Whore  a  oopyhold  estate  is  granted  lor  three  liyes  to  a  man  and  his 
heirs,  and  he  has  no  power  of  oompelling  the  lord  to  renew  on  the 
falling  in  of  the  lives,  he  cannot  cut  timber  growing  on  the  estate. 

Troybr  for  the  value  of  some  elm  trees  which  had  been 
growing  on  a  copyhold  estate  in  the  manor  of  Abberley,  of  which 
the  Bishop  of  Chichester  was  lord,  which  estate  the  plaintiff  was 
entitled  to  in  right  of  his  wife,  whose  admittance  on  the  death  of 
her  father  was  to  hold  to  her  and  her  heirs  for  three  lives. 
Upon  a  rule  to  shew  cause  why  the  verdict  which  had  been  given 
for  the  plaintiff  should  not  be  set  aside  and  a  new  trial  granted, 
Lord  LouGHBOROuoH,  before  whom  the  cause  was  tried  at  the  last 
Assizes  for  Sussex,  reported  the  evidence  as  follows.    The  plain- 
tiff  called  Ovenden,  the  Bishop's  woodward,  who  proved  that  the 
trees  in  question  had  been  cut  down  by  the  plaintiff;   that  the 
Bishop  had  before  given  him,  Ovenden,  orders  to  cut  them  down, 
but  before  he  got  there  the  plaintiff  had  done  it ;   but  he  had 
seized  them  for  the  Bishop,  and  sold  them  to  the  defendant  for 
872.  who  carried  them  away.    He  said  also  that  he  had  cut  timber 
for  the  Bishop  upon  the  copyhold  lands  of  this  manor,  not  being 
copyhold  of  inheritance ;  and  that  the  custom  was  that  a  copy- 
holder for  life,  as  the  plaintiff  was,  had  no  right  to  cut  timber. 
It  appeared  by  another  witness,  that  the  father  of  the  plaintiff's 
wife  had  cut  timber  off  this  estate  45  years  ago,  but  it  was  not 
known  what  became  of  it.    And  a  third  witness  who  had  known 
the  manor  40  years,  said,  that  24  years  ago,  he  had  bought  86 
ehns  of  the  same  person,  which  were  felled  upon  this  estate.    In 
answer  to  which  the  defendant  called  Ovenden  a  second  time  to 
prove  that  in  1771  the  Bishop  had  taken  trees  growing  on  the 
copyhold  of  one  Merritt,  who  was  a  copyholder  for  life,  which 
trees  had  been  sold  to  the  last  witness,  but  the  latter  observed  that 
Merritt  was  either  dead  or  dying  at  the  time.    The  jury  found  a 
verdict  for  the  plaintiff. 

Erskine  obtained  a  rule  to  shew  cause  why  the  verdict  should 

R.R. — ^VOL.  I.  R  R 
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1768.        not  be  set  aside  on  two  grounds :  Ist,  That  the  custom,  under 
Mabdinkb  V,  which  the  plaintiff  claimed,  was  bad  in  point  of  law ;  and  2ndly, 
Even  if  it  were  good,  that  it  was  not  supported  by  the  evidence. 


Elliot. 


Rous  now  shewed  cause,  and  admitted  that  a  copyholder  for 
life  only  was  not  entitled  to  cut  timber;  but  contended  that 
where  a  copyhold  estate  descended,  as  in  the  present  case,  from 
the  ancestor  to  the  heir  in  succession,  though  granted  for  three 
lives,  the  copyholder  may  establish  such  a  right. 

The  counsel  in  support  of  the  rule  were  stopped  by  the  Court. 

LoBD  Kbnyon,  Ch.  J. : 

[  748  ]  This  case  is  strongly  against  the  plaintiff,  both  on  the  law 

and  on  the  facts.  The  plaintiff's  counsel  has  been  obliged  to 
assume  as  a  ground  of  his  argument  that  which  fails  him, 
namely,  that  this  is  qua  an  estate  of  inheritance ;  and  it  has 
been  argued  as  if  the  tenant  had  a  power  of  compelling  the  lord 
to  renew  after  the  dropping  in  of  the  lives.  Such  was  the  first 
case,  which  has  been  cited  by  the  plaintiff's  counsel ;  *  where,  as 
the  tenant  had  a  power  of  nominating  his  successor,  his  estate 
was  qua  an  estate  of  inheritance,  and  then  by  analogy  they 
borrowed  the  rules  of  the  common  law  relative  to  estates  of 
inheritance.  But  in  the  present  case  the  tenant  has  no  such 
power;  and  therefore  the  argument  does  not  apply.  Neither 
does  it  follow  that  the  custom  in  this  case  can  be  supported, 
because  the  widow  of  a  copyholder  for  lives  may  be  entitled  to 
her  free  bench :  the  privilege  of  free  bench  does  not  shew  it  to 
be  an  estate  of  inheritance ;  for  a  copyholder  for  life  may  have 
in  some  instances  such  an  excrescence  growing  out  of  his  estate, 
though  generally  speaking,  the  tenant  of  such  an  estate  has  not. 
Therefore  I  am  of  opinion  that  the  custom  attempted  to  be  set 
up  in  this  case  is  against  law,  and  cannot  be  supported.  Bat 
upon  the  second  ground  also  I  should  have  thought  the  case 
clearly  with  the  defendant.  For  the  evidence  given  in  support 
of  the  custom  is  extremely  weak,  when  compared  with  that  given 
against  it. 

*  Boll€$  V.  Mcuan,  1  Brownl.  132;  2  Bzownl.  86. 
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Abhhubst,  J.  without  entering  into  the  question  of  law  was        1788. 
clearly  of  opinion  that  the  verdict  was  against  the  weight  of  mabdinkhv. 
evidence.  ^"•'^'• 

[748] 
BULLEB,  J. : 

I  agree  with  my  Lord  Chief  Justice  on  both  points.  The  [748] 
custom  cannot  be  supported  in  point  of  law.  And  if  it  could,  it 
was  incumbent  on  the  plaintiff  to  prove  that  custom,  because  his 
title  rests  solely  on  it ;  but  there  is  no  equilibrium  in  the  evidence 
given  at  the  trial.  It  may  be  true  that  one  of  the  tenants  may 
have  cut  timber,  and  the  lord  not  know  of  it :  but  in  the  contrary 
instance  it  appears  that  the  lord  actually  took  away  the  timber 
and  sold  it.  And  one  act  of  resistance  is  much  stronger  than 
many  acts  of  exercise  without  notice. 

Obosb,  J.  of  the  same  opinion.  [  748  ] 

Rule  abiolute. 


DOE  ON  THE  Demise  of  CEISP  v.  BAEBER  1788. 


(2  T.  E.  749—750.) 

A  lease  of  a  rectory-kouae,  ftc.  by  a  rector  becomes  void  by  13  Eliz. 
0.  20,  by  his  non-resideiice  for  80  days,  of  which  a  stranger  may  take 
advantage.  And  there  is  no  distinction  between  a  demise  by  deed  or 
by  paroL  So  that  his  lessee  cannot  Tnaintftin  an  ejectment  against  a 
stranger,  who  enters  without  any  title  whateyer.* 

The  lessor  of  the  plaintiff  claimed  a  rectory-house,  &c.  by 
lease  from  the  rector  for  21  years,  dated  the  27th  March,  1786. 
In  the  July  following  the  former  tenant,  the  rector,  and  the 
lessor  of  the  plaintiff,  had  come  to  an  agreement,  on  issuing 
a  writ  of  possession  under  an  ejectment  brought  by  the  lessor 
and  the  rector,  that  the  lessor  should  have  the  possession.  At 
Lady  Day,  1787,  the  lessor  received  possession  from  that  tenant ; 
and  in  August,  1787,  he  paid  the  rent  up  to  Lady  Day,  1788. 
On  the  17th  of  March,  1788,  the  defendant  entered  without  any 

*  1  East,  244;  2Ibid.467;  Ohitty  on Fl.  190 ;  10 East,  862. 

B  B  2 


JVar.  24. 
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1788.  colour  of  title.  There  were  two  demises  in  the  declaration ;  the 
£^v,  one  on  the  6th  of  April,  1787,  and  the  other  on  the  17th  March, 
Babbkb.  1738.  On  the  trial  the  defendant  relied  on  the  18  Eliz.  c.  20, 
which  enacts,  "  that  no  lease  of  any  benefice,  &c.  or  any  part 
thereof,  shall  endure  any  longer  than  while  the  lessor  shall  be 
ordinarily  resident  without  absence  above  fourscore  days  in  one 
year ;  but  that  every  such  lease  immediately  upon  such  absence 
shall  cease  and  be  void."  The  rector  in  the  present  case  was 
wholly  resident  in  another  place.  A  verdict  was  found  for  the 
defendant,  with  liberty  to  move  the  Court  to  set  it  aside  and  to 
enter  a  nonsuit.   And  a  rule  to  shew  cause  having  been  obtained, 

Dayrell,  Coke,  and  OaUy,  now  shewed  cause ;  and  contended 
that  even  supposing  the  statute  of  Elizabeth  rendered  the  lease 
void  as  between  the  parties  themselves,  yet  a  third  person  had 
no  right  to  question  it,  and  particularly  a  stranger,  who  had  not 
even  a  pretence  of  claim. 

Newnham  and  Bcdgiiy,  in  support  of  the  rule,  were  stopped 
[  749  ]  by  the  Court  ;  who  declared  they  were  sorry  that  such  a  posses- 
sion as  that  of  the  defendant  should  find  a  shield  from  an  act 
of  parliament,  the  policy  of  which,  whatever  it  was  at  the  time 
when  it  was  passed,  might  now  at  least  be  much  doubted.  That 
according  to  the  maxim,  expressum  facit  cessare  taciturn,  the 
lessor's  title  under  the  lease  excluded  the  suggestion  of  a  sub- 
sequent demise.  And  even  that  would  be  equally  void ;  since 
the  act  of  parliament  would  affect  a  parol  demise  as  much  as  a 
demise  by  deed.  And  therefore,  though  the  defendant  was  a 
stranger  and  a  wrong-doer,  the  plaintiff  could  not  recover  in  this 
action. 

Rule  abiolutefor  entering  a  non«u«t. 
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HOEWOOD  V.  SMITH. 

(2  T.  B.  750-766.) 

The  original  owner  of  goods  who  prosecutes  the  felon  to  conTiction 
has  a  right  to  the  restitution  of  them,  although  they  haye  been  sold  in 
market  oyert.  But  he  cannot  inaiTitain  troyer  against  a  person  who 
fairly  purchased  them  in  market  oyert,  and  sold  them  again  after  notice, 
but  before  the  conyiction  of  the  theft.* 

Tboybb  for  sheep,  tried  at  the  last  Summer  Assizes  in  Oxford- 
shire, before  Perryn,  Baron,  when  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  this  Court  on  the  following 
case.  On  the  29th  of  June,  1787,  the  plaintiff,  who  is  a  farmer 
and  grazier  in  Northamptonshire,  had  eighteen  sheep  stolen 
from  his  grounds  there.  On  the  6th  of  July,  1787,  the  defen- 
dant, who  is  a  grazier  in  Middlesex,  bought  the  eighteen  sheep  in 
Smithfield  market  of  a  Mr.  Parrot,  a  salesman,  at  a  fair  price. 
On  the  17th  July,  1787,  the  plaintiff  gave  the  defendant  notice 
that  the  sheep,  which  he  then  found  in  the  defendant's  posses- 
sion, had  been  stolen  from  him,  and  he  demanded  them  of  the 
defendant,  who  refused  to  deliver  them  up.  A  person  of  the 
name  of  Bateman,  who  stole  the  sheep,  was  apprehended  on  the 
17th  July,  1787,  the  commission-day  of  the  Summer  Assizes  in 
that  year  at  Northampton ;  and  the  justice  who  committed  him 
bound  the  plaintiff  to  prosecute  generally  at  the  next  Assizes ; 
but  the  plaintiff  did  not  at  that  Assizes  prefer  his  indictment,  and 
the  felon  was  then  discharged  by  proclamation.  In  February, 
1788,  the  man  who  was  so  discharged  by  proclamation  at  the 
Summer  Assizes,  1787,  was  again  apprehended,  and  at  the  Lent 
Assizes,  1788,  the  plaintiff  prosecuted  and  capitally  convicted  him 
at  Northampton,  where  he  was  afterwards  executed  for  the 
offence  of  which  the  plaintiff  convicted  him.  In  November, 
1787,  the  defendant  sold  the  sheep,  which  were  of  the  value  of 
18Z.  because  they  did  not  thrive.  The  defendant  had  notice  of 
the  conviction  of  Bateman  on  the  plaintiff's  prosecution  before 
the  action  brought. 

*  See  now  24  &  25  Vict.  c.  96,      18,  affirming  Fi7mon<y.P«n^Z«y,0.  A. 
B.  100.     BenJOey  v.  VHmmt,  H.  L.      1886,  18  Q.  B.  D.  322. 
1887, 12  App.  Oa.  471,  57  L.  J.  Q.  B. 


1788. 
Nov,  26. 
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1788.  Mills,  for  the  plainti£f,  rested  his  argument  on  tfaxee  propo- 

HoswooD  V.  sitions :  1st,  That  the  plaintiff  was  entitled  to  restitution  either 
^i™-  in  specie  or  in  value.  2ndl7,  That  the  defendant  was  responsible 
to  him.  A^d  Srdly,  That  this  was  the  proper  form  of  action, 
under  all  the  circumstances  of  the  case.  First,  The  plaintiffs 
claim  to  restitution  is  founded  upon  the  21  H.  Ym.  c.  11, 
which  directs  that  goods  stolen  shall  be  restored  to  the  owner 
upon  certain  conditions,  namely,  that  he  shall  give,  or  procure 
evidence,  against  the  felon,  and  that  the  felon  be  prosecuted  to 
conviction  thereon.  Upon  performance  of  these,  the  right  of  the 
owner,  which  was  before  suspended,  becomes  perfect  and  abso- 
lute ;  now  both  these  conditions  were  satisfied  in  this  instance. 

RusseU,  for  the  defendant,  admitted  that  the  plaintiff  was 
entitled  to  restitution  of  his  sheep,  though  they  had  been  sold  in 
market  overt ;  but  contended  that  his  remedy  was  against  that 
person  only  who  had  them  in  possession  at  the  time  of  the 
conviction  of  the  thief,  or  afterwards.  From  the  time  they  were 
stolen  to  the  time  of  conviction,  they  may  have  been  the 
property  of  fifty  different  persons,  against  any  of  whom  such  an 
action  may  be  maintained,  if  the  present  be  well  founded :  for 
as  to  the  notice  it  cannot  make  any  difference,  for  at  the  time 
the  plaintiff  gave  notice,  he  had  no  property  in  the  sheep,  nor 
was  the  defendant  bound  to  deliver  them  to  him.  He  was  then 
stopped  by  the  Court. 

Lord  Ebnton,  Ch.  J. : 

[  766  ]  There  is  no  doubt  but  that  the  original  owner  of  these  goods, 

who  prosecuted  the  felon  to  conviction,  has  a  right  to  a  restitu- 
tion of  them.  But  the  question  here  is,  whether  he  can 
maintain  this  action  of  trover  against  the  defendant,  who  was 
not  in  possession  of  them  at  the  time  of  the  attainder ;  and  we 
are  of  opinion  that  he  cannot.  To  maintain  this  action  the 
defendant  should  have  been  in  possession  when  the  attainder 
happened.  But  if  he  could  maintain  the  present  action,  he  may 
recover  with  equal  propriety  against  any  one  of  the  various 
persons  through  whose  hands  the  goods  may  have  passed  in  the 
intermediate  time.    Now  it  cannot  be  conceived  that  he  should 
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have  his  remedy  against  so  many ;  there  must  be  some  person  to  1788. 
answer  him  to  the  extent  of  his  demand.  The  statute  has  hobwood  v. 
directed  that  in  certain  circumstances  there  shall  be  a  restitution  Smith. 
of  the  goods.  But  during  the  interval  between  the  felony  and 
the  conviction,  the  property  remains  in  dvMo,  liable  to  be  de- 
feated by  the  attainder:  now  during  that  time  the  defendant 
purchased  the  goods  in  question  for  a  valuable  consideration.  If 
in  this  case  the  goods  had  remained  in  the  defendant's  possession 
at  the  time  of  the  attainder,  that  would  have  altered  the  case. 
But  he  had  the  good  fortune  to  get  rid  of  them  before  that  time, 
and  another  person  was  then  substituted  in  his  room.  There  is 
no  case  in  which  it  has  been  held  that  this  action  can  be 
maintained  against  a  person  in  this  defendant's  situation.  The 
plaintiff  has  a  right  to  restitution  of  the  goods  in  specie,  and 
perhaps  would  be  entitled  to  recover  damages  in  trover  against 
any  person  who  is  fixed  with  the  goods  after  conviction  and 
refuses  to  dehver  them ;  for  then  the  goods  are  converted  to  the 
prejudice  of  the  owner. 

The  rest  of  the  Court,  Ashhurst,  J.,  Bullbr,  J.,  and  Gbosb,  J.,    [  766—766  ] 
concurred ;  the  two  former  expressly  observing  that  the  notice 
given  to  the  defendant  between  the  time  of  his  purchase  and  the 
conviction,  made  no  difference. 


SELBT  V.  EOBINSON.  i788. 

(2  T.B.  768-769.)  ^!1?^- 

A  CQHfcom  for  poor  and  indigent  houselxolders  liTing  in  A.  to  out  and 
cany  away  rotten  boughs  and  branches  in  a  chase  in  A.  cannot  be 
supported ;  the  description  of  the  persons  entitled  being  too  vague. 

Trespass  for  breaking  and  entering  the  plaintifTs  closes,  one 
called  Broadway  Coppice,  and  the  other  Godimore  Coppice,  in 
Whaddon,  Bucks,  and  cutting  down  boughs,  wood,  and  under- 
wood, and  carrying  away  the  same.  The  defendant  justified 
under  the  following  custom :  that  all  and  every  the  poor, 
necessitous,  and  indigent,  householder,  and  householders,  residing 
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1788.  and  abiding  within  the  said  township  of  Whaddon,  in  the  parish 
skIbt  v.  ^'  Whaddon,  and  county  aforesaid,  from  time  immemorial,  have 
BoBiKBOK.  ^gQ  j  3J2  j  i^QQj^  accustomed,  at  his  and  their  free  will  and  pleasure, 
standing  upon  the  ground  within  the  said  chase  [the  closes 
described  in  the  declaration]  as  well  with  their  hands  as  with 
woodhooks,  to  break  off,  gather,  pick  up,  take,  and  carry  away 
from  and  out  of  Whaddon  Chase  aforesaid,  as  well  the  rotten  wood 
of  and  belonging  to  the  boughs  and  branches  of  the  trees,  standing 
and  growing  in  the  said  chase,  as  the  rotten  wood  broken  and  fallen 
off  from  the  boughs  and  branches  of  the  said  trees  there  standing 
and  growing,  and  found  upon  the  ground  within  the  said  chase, 
for  necessary  fuel  to  be  used,  burned,  and  consumed,  in  his  and 
their  respective  dwelling-houses  in  the  township  of  Whaddon 
aforesaid.  This  custom  was  traversed  by  the  replication,  and 
found  for  the  defendant.  There  were  two  other  justifications, 
both  of  which  were  found  for  the  plaintiff. 

Le  Blanc,  Serjt.,  obtained  a  rule  to  shew  cause  why  the 
verdict  on  the  issue  taken  on  the  above  custom  should  not  be  set 
aside,  and  a  verdict  entered  for  the  plaintiff*  on  that  issue  with 
nominal  damages,!  on  the  ground  that  the  custom,  on  which  the 
justification  was  founded,  was  bad  in  point  of  law;  on  the 
authority  of  Oateivard's  case  (6  Co.  59  b). 

Partridge  and  Admr  were  now  proceeding  to  shew  cause,  and 
to  distinguish  this  from  Gateward's  case,  because  the  daim  there 
set  up  was  by  the  inhabitants  of  another  parish,  whereas  this  is 
confined  to  householders  within  the  same  township ;  and  the  case 
of  Beau  v.  Bloom  was$  cited.  Another  distinction  was  also  taken 
between  Oateward's  case  and  this ;  that  was  on  demurrer,  and 
this  application  is  after  verdict,  when  every  thing  necessary  to 
ascertain  the  custom  must  be  presumed  to  have  been  proved. 
(Crowther  v.  Oldjield,  Salk.  8.)    But 

[  769  ]  The  CouBT  thought  the  question  too  clear  for  discussion ;  and 

♦  Vid.  Kirk  v.  Nowill,  1  T.  B.  118 ;      266. 
p.  160,  ante,  t  3  Wils.  466,  and  2  BL  Bep.  926. 

t  Vid,   Craven   y,  HatiUy,   Barn, 
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Bftid  it  was  impossible  to  support  the  custom  as  now  set  out.    It        1788. 
might  perhaps  have  been  otherwise,  if  the  defendant  could  have     sblbt  «. 
stated  on  the  record  that  he  was  seised  of  a  certain  ancient  tene-     ^owubok. 
ment,  and  so  prescribed  in  a  9tt€  estate ;  because  that  would  be 
limiting  the  benefit  claimed  to  the  houses  to  which  the  prescrip- 
tion would  apply.    But  there  is  no  limitation  at  all  in  this  case ; 
and  it  is  impossible  to  ascertain  who  is  entitled  to  this  right 
under  the  custom  as  stated  on  this  record ;  for  the  description  of 
poor  householders  is  too  vague  and  uncertain. 

Rvle  absolute. 


COCKSHOTT  AND  Another  v.  BENNETT  and  Another.        i788. 

(2  T.  B.  763—766.)  iVT^B. 

If  all  the  creditors  of  an  maolyent  consent  to  accept  a  composition  for 
their  respectiye  demands  upon  an  assignment  of  his  effects  by  a  deed  of 
trust,  to  which  they  are  all  parties,  and  one  of  them,  before  he  executes, 
obtain  from  the  insolyent  a  promissory  note  for  the  residue  of  his 
demand,  by  refusing  to  execute  till  such  note  be  made,  the  note  is  yoid 
in  law,  as  a  fraud  on  the  rest  of  the  creditors.  [J?x  parte  MUntr^  In  re 
MUner  (1885),  15  Q.  B.  D.  605.] 

This  was  an  action  of  assumpsit  on  a  promissory  note  given  by 
the  defendants  to  the  plaintiffs,  tried  at  the  last  Lancaster  assizes, 
before  Thompson,  B.  when  a  verdict  was  found  for  the  defendants. 
The  circumstances  of  the  case  were  these :  the  defendants  being 
considerably  indebted  to  the  plaintiffs,  and  to  several  other 
creditors,  and  being  insolvent,  assigned  over  all  their  effects  in 
trust  to  pay  11<.  in  the  pound  to  their  creditors,  to  which  they  all 
consented  and  signed  the  deed,  except  the  plaintiffs,  who,  as  their 
demand  accrued  just  before  the  failure,  refused  to  sign  the  deed, 
and  to  take  any  composition  unless  the  defendants  would  give 
them  a  note  for  the  remaining  9«.  in  the  pound;  they  accordingly 
gave  them  the  note  in  question  to  that  amount,  on  which  the 
plaintiffs  signed  the  deed,  and  the  defendants  made  a  subsequent 
promise  to  pay  it.  It  also  appeared  that  the  rest  of  the 
creditors  would  not  have  signed  the  deed,  unless  the  plaintiffs  did 
so  likewise. 
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178S.  A  rale  having  been  obtained  to  shew  cause  why  a  new  trial 

C00K8H0TT    should  not  be  granted, 

V,  BSNKBTT. 

The  SoUcitor-General  was  now  proceeding  to  shew  cause ; 
but  the  Court  desired  the  counsel  in  support  of  the  rule  to  begin ; 
and,  after  hearing  Law  in  support  of  the  rule  discharged  it. 

Lord  Eenton,  Ch.  J. : 
[  766  ]  Xn  determining  this  case,  I  wish  to  disclaim  founding  my 

opinion  upon  grounds  of  equity  as  contradistinguished  from 
grounds  of  law.  The  foundation  of  my  opinion  is,  that  the 
temptation  to  give  this  note  was  a  fraud  on  the  creditors  who 
were  parties  to  the  contract,  on  which  their  debts  were  to  be 
cancelled  in  consideration  of  receiving  a  composition.  The  note 
preceded  the  execution  of  the  deed;  all  the  creditors  being 
assembled  for  the  purpose  of  arranging  the  defendant's  affairs, 
they  all  undertook  and  mutually  contracted  with  each  other  that 
the  defendants  should  be  discharged  from  their  debts  after  the 
execution  of  the  deed.  Then  these  plaintiffs,  in  fraud  of  that 
engagement,  entered  into  a  contract  with  the  defendants,  which 
prevented  their  being  put  in  that  situation  which  was  the  induce- 
ment to  the  other  creditors  to  sign  the  deed,  and  to  relinquish  a 
part  of  their  demands.  If  a  bankrupt  or  an  insolvent,  after 
becoming  free  from  his  engagements,  having  no  restraint  on  his 
mind,  voluntarily  give  security  for  a  former  demand,  which  is 
only  due  in  conscience,  such  a  security  may  be  enforced  in  a 
Court  of  Law.  But  the  contract  in  the  present  case  affected  all 
the  other  creditors,  by  rendering  abortive  all  that  they  had 
intended  to  do  for  the  bankrupt,  in  compounding  for  their  debts. 
It  has  been  said  that  the  Court  of  Chancery  has  interfered  in 
these  cases  on  equitable  principles,  and  that  some  of  the  cases 
are  one  way  and  some  another.  But  I  do  not  know  that  Lord 
Habdwigeb  (in  Lord  Chesterfield  v.  Janssen)  would  have  been  of 
a  different  opinion  in  a  Court  of  Law.  And  during  the  time  that 
I  was  in  a  Court  of  Equity,  the  decisions  on  this  subject  were 
uniform ;  and  in  these  sort  of  cases  the  Court  ordered  the  secu- 
rities to  be  delivered  up.  Then  as  to  the  revival  of  this  debt  by 
a  subsequent  promise,  contracts  not  founded  on  immoral  oonsi- 
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derations  may  be  revived,  though  before  there  was  no  legal  remedy.        irss. 

But  this  transaction  is  bottomed  in  fraud,  which  is  a  species  of  cocxmoTT 

immorality ;  and,  not  being  available  as  such,  cannot  be  revived  ^'  s^^^'^^* 
by  a  subsequent  promise. 


AsHHTJBST,  J.,  concurred. 

BuLLBB,  J.,  concurred.    He  cited  Smith  v.  BronUey.* 

Gbosb,  J.,  concurred. 


[766] 
[766] 
[766] 


THE  KING  V.  JOHN  HEAVEN. 

(2  T.  E.  772—777.) 

This  Court  will  not  grant  an  information  in  nature  of  a  guo  warranto 
against  a  corporator  for  non-residenoe  until  he  has  been  amoved  by  the 
corporation. 

This  was  a  rule  calling  on  the  defendant  to  shew  cause  why  an 
information  in  nature  of  a  quo  warranto  should  not  be  exhibited 
against  him,  to  shew  by  what  authority  he  claimed  to  be  an 
alderman  of  the  borough  of  Bedford. 

The  affidavit,  on  which  the  rule  was  obtained,  stated,  that  the 
borough  of  Bedford  was  a  borough  and  corporation  by  prescript 
tion,  governed  by  a  mayor,  recorder,  and  an  indefinite  number  of 
aldermen,  two  bailiffs,  and  thirteen  common  council-men.  By 
the  custom  of  the  borough,  every  burgess,  duly  elected  to  and 
serving  the  office  of  mayor,  becomes,  at  the  expiration  of  that 
office,  an  alderman ;  and  by  the  ancient  usage  and  custom  of  the 
borough,  the  office  of  alderman  can  only  be  held  by  persons 
resident  within  the  borough ;  and  every  alderman  removing  from 
the  borough,  and  no  longer  continuing  to  reside  therein,  thereby 
vacates  his  office.  The  defendant,  who  had  before  been  a  burgess, 
was  duly  elected  to,  and  served,  the  office  of  mayor  from  Michael- 
mas, 1768,  to  Michaelmas,  1769,  from  which  time  he  exercised 
the  office  of  alderman ;  and  about  thirteen  years  ago  he  removed 
from  the  borough,  and  has  not  since  resided  therein ;  by  which  he 
*  DougL  696  (in  note). 


1788. 
Nov.  27. 
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1788.  forfeited  his  office  of  alderman.  In  January,  1787,  he  was 
TRB^EiKa  V.  appointed  receiver  of  certain  estates  in  Middlesex,  under  an  Act 
Hbaybk.  qJ  Parliament  for  enlarging  certain  charitable  uses  for  the  poor 
of  Bedford ;  and,  by  a  clause  in  that  Act,  the  receiver  is  required 
to  reside  on  the  said  estates.  It  also  stated  that  the  defendant 
nevertheless  continued  to  use  and  exercise  the  office  of  alderman, 
and  doth  now  use  and  exercise  the  same. 

The  defendant  in  his  affidavit  denied  the  usage  and  custom 
alleged,  that  an  alderman  vacated  his  office  by  removing  from 
the  borough ;  and  that  there  never  was  an  instance  of  a  removal 
on  that  account.  And  he  stated  that  since  he  left  the  borough 
he  has  kept  apartments  at  the  house  of  Mr.  Chapman,  one  of  the 
aldermen,  for  the  greater  convenience  of  attending  to  the  meet- 
ings and  business  of  the  borough ;  that  he  has  regularly  attended 
the  principal  meetings  three  or  four  times  every  year,  and  has 
upon  all  occasions  been  ready  to  attend  at  the  borough  when  his 
presence  there  was  necessary.  And  that  the  members  of  the 
corporation  always  appeared  satisfied  with  such  his  attendance 
and  discharge  of  his  duty,  and  never  required  him  to  attend  in 
any  other  manner. 

After  argument : 

Lord  Eenyon,  Ch.  J. : 

[  776  ]  It  is  admitted  that  the  defendant  was  at  first  legally  elected  to 

the  office  of  alderman  of  the  borough  of  Bedford ;  and  I  am  of 
opinion  that,  on  the  convenience  of  the  thing,  on  reason  by 
analogy  to  other  cases,  and  on  authority,  his  ceasing  to  reside  in 
the  borough  did  not  ipso  facto  put  an  end  to  his  corporate  exis- 
tence. First,  in  point  of  convenience ;  at  what  time  can  it  be 
said  that  he  ceased  to  be  a  member  ?  Was  it  at  the  first  moment 
when  he  left  the  town  ?  And  shall  all  those  persons,  who  derive 
their  title  under  him  during  these  last  thirteen  years,  be  declared 
unduly  elected  ?  Such  a  doctrine  would  be  productive  of  infinite 
confusion  and  hardship  on  third  persons.  Then  consider  this  by 
analogy  to  other  cases:  the  Statute  of  Westminster  2,*  c.  1, 
which  respects  the  operation  of  fines,  declares  that  fines  levied 
♦  13  Ed.  I.  Bt.  1,  c  1. 
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contrary  to  that  statute  shall  be  ipso  jure  noli :  and  yet  it  has  ^788. 
been  repeatedly  determined  *  that  they  are  only  voidable,  and  XHB~Knro  «. 
must  be  reversed  by  writ  of  error.  Then  as  to  authorities :  it  ifl  Hbavmh. 
true,  indeed,  that  the  case  in  Garthewf  (who  in  general  is  a  good 
reporter)  was  not  a  judicial  authority.  But  the  parties  themselves 
referred  the  question  to  Lord  Holt,  a  lawyer  of  the  greatest 
eminence ;  and  as  far  as  a  point  can  derive  authority  from  any 
one  person,  the  opinion  of  Lord  Holt  upon  this  subject  has  great 
weight :  and  he  thought  that  the  office  of  common  councilman 
did  not  become  ipso  facto  vacant  by  non-residence,  and  that  the 
party  did  not  lose  his  franchise,  till  a  sentence  of  amotion  by  the 
corporation  had  been  pronounced.  Therefore  I  am  of  opinion,  on 
reason,  on  analogy,  and  on  the  case  cited  (there  being  no  contrary 
decision,)  that  there  must  be  a  judgment  of  amotion  against  this 
defendant  by  the  corporation  of  Bedford  for  non-residence,  before 
we  can  interpose  by  granting  an  information  in  nature  ot  B,quo 
warranto  against  him. 

AsHHUEST,  J.,  and  Gbose,  J.,  concurred;  and  the  rule  was    [776,777] 
accordingly  discharged. 


THE  KING  V.  WILLIAM  PATEMAN.  itss. 


(2  T.  E.  777—779.) 

Where  tlie  town-clerk's  accounts  are  allowed  by  the  aldermen,  or 
where  a  town-clerk  acts  ministerially  under  the  aldermen,  who  are 
judicial  officers,  the  offices  are  incompatible;  and  the  appointment  to  the 
former  office  is  equiyalent  to  an  amotion  by  the  corporation  from  the 
latter  office.  And  if  the  person  so  appointed  continue  to  exercise  the 
office  of  alderman,  this  Court  will  grant  an  information  in  the  nature  of 
a  quo  ufarranto  against  him. 

A  BULB  had  been  obtained  (calling  on  the  defendant  to  shew 
cause  why  an  information  in  nature  of  a  quo  warranto  should 
not  be  exhibited  against  him  to  shew  by  what  authority  he 
claims  to  be  an  alderman  of  Bedford)  on  an  affidavit  which 
stated  the  constitution  of  the  borough  as  in  the  last  case.  It 
*  2  Inst.  336.  f  Vaughan  y.  Lewis,  Carth.  227. 


JViW.  27. 
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1788.  also  stated,  that  there  is  a  ministerial  officer  in  the  borough 
Ths^iko  v.  called  the  town-clerk,  attendant  on  the  corporate  courts  and 
Patkmak.  meetings,  which  corporate  courts  and  meetings  are  subject  to 
the  control  and  direction  of  the  aldermen.  The  person,  who 
made  the  affidavit,  also  stated,  that  he  believed  that  the  accounts 
of  the  town-clerk  are  adjusted  and  allowed  of  by  the  aldermen ; 
and  that,  by  the  ancient  usage  and  custom  of  that  borough,  the 
office  of  town-clerk  is  incompatible  with  that  of  alderman.  It 
then  stated  that  the  defendant,  who  had  been  a  burgess,  was 
duly  elected  mayor  at  Michaelmas,  1782,  which  office  he  served  till 
Michaelmas,  1788,  when  he  became  an  alderman.  In  September, 
1784,  he  was  elected  town-clerk,  which  office  he  has  since 
exercised  together  with  that  of  alderman,  contrary  to  the  usage 
of  the  borough ;  and  has  from  time  to  time  acted  as  one  of  the 
aldermen  who  have  allowed  his  accounts  as  town-clerk. 

The  defendant  in  his  affidavit  alleged,  that  he  had  never 
officiated  as  town-clerk,  the  whole  duty  of  that  office  having  been 
transacted  by  his  deputy.  He  denied  that  the  two  offices  were 
incompatible,  and  that  the  aldermen  settled  the  town-clerk's 
accounts,  they  being  usually  settled  and  adjusted  by  the  chamber- 
lain; and  said  that  the  corporation  always  appeared  satisfied 
with  the  defendant's  conduct  as  an  alderman,  as  well  as  in  the 
management  of  the  town-clerkship  by  deputy.  He  then  stated 
two  instances  in  the  borough,  the  one  of  the  offices  of  town-clerk 
and  common  councilman  having  been  enjoyed  by  the  same 
person  in  1721,  the  other  of  the  enjoyment  of  the  offices  of  town- 
clerk  and  alderman  by  a  Mr.  Hill  from  1760  to  1784. 

Partridge  and  Wigley  now  shewed  cause,  and  relied  on  the 
objection  which  prevailed  in  the  last  case,  namely,  that  the 
defendant  had  not  been  previously  amoved  from  his  office  of 
alderman  by  the  corporation.  But  there  was  not  any  ground  for 
amotion  even  by  the  corporation  in  this  case ;  for  the  two  offices 
are  not  necessarily  incompatible.  The  only  ground  on  which 
they  are  stated  by  the  prosecutor  to  be  incompatible,  is  fully 
explained  by  the  defendant's  affidavit;  and  there  are  two 
instances  in  which  these  offices  have  in  point  of  fact  been  enjoyed 
together  in  this  corporation. 
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WiUon,  in  support  of  the  rule,  contended,  on  the  authority        1788. 
of  MUward  v.  Thatcher*  and  the  note  in  Dyer,  832  b,  that  the  thb"kino  v. 
oflSces  of  town-clerk  and  alderman  were  incompatible.  patbman. 

LoBD  Ebnyon,  Ch.  J. : 

I  do  not  think  that  the  offices  of  alderman  and  town-clerk  are  [  779  J 
necessarily  incompatible ;  for  in  some  corporations  aldermen  are 
not  judicial  officers.  If  an  alderman  be  also  a  magistrate,  and 
the  town-clerk  act  ministerially  under  him,  then  indeed  these 
two  offices  cannot  be  held  by  the  same  person.  Now  here  it  is  a 
question  whether  the  town-clerk's  accounts  are  not  allowed  by 
the  alderman ;  if  they  are,  I  think  the  two  offices  are  incom- 
patible ;  and  this  information  should  be  granted  for  the  purpose 
of  trying  that  fact.  In  the  case  of  The  King  v.  Gayer,f  it 
seemed  to  be  agreed  that  the  offices  of  justice  of  the  peace  and 
overseer  of  the  poor  were  incompatible,  because  the  accounts  of 
the  latter  were  subject  to  the  control  of  the  former.  Then  if 
these  offices  be  not  compatible,  there  is  not  the  same  reason  for 
refusing  this  application  which  prevailed  in  the  last  case.  For 
the  appointment  of  the  defendant  to  the  office  of  town-clerk  was 
an  act  of  the  corporation  themselves,  which,  if  the  offices  be  in- 
compatible, is  equivalent  to  an  amotion. 

AsHHXjRST,  J.,  and  Gross,  J.|  gave  their  opinions  to  the  same       [  779  ] 
effect. 

*  Ante,  p.  431.  t  1  Burr.  245.  t  Abs.  BuUer,  J. 
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•/on.  26. 

LEMAN  V.  GOULTT  aitd  Ai^other. 

(3  T.  R  3—5.) 

The  spiritual  ooiiit  may  oompel  tlie  dxurchwardene  to  deliTer  in 
their  aooount,  but  cannot  decide  on  the  propriety  of  the  chaiges. 
Ilierefore,  if  they  take  any  step  after  the  accounts  are  deliyered  in,  it  is 
an  excess  of  jurisdiction,  for  which  a  prohibition  will  be  granted  eren 
after  sentence. 

This  was  a  rule  calling  on  the  plaintiff  and  the  Bev.  6. 
Sandby,  D.D.,  vicar-general  and  official  principal  of  the  episcopal 
consistorial  court  of  the  Bishop  of  Norwich,  to  shew  cause  why  a 
writ  of  prohibition  should  not  issue  to  prohibit  that  court  from 
holding  further  plea  of  the  matters  there  depending  between  the 
parties. 

The  defendants,  who  were  churchwardens  of  St.  Andrew's, 
Norwich,  were  cited,  on  the  26th  of  March,  1788,  in  the  Bishop's 
court,  to  exhibit,  on  oath,  a  true  account  of  all  sums  of  money 
which  they  had  received  and  paid  in  the  execution  of  their  office, 
from  Easter,  1787,  to  that  time.  At  a  subsequent  court,  held 
the  29th  of  April  following,  they  gave  in  their  accounts  verified 
by  oath.  On  the  18th  of  June,  objections  were  taken  to  two 
articles  of  the  account;  one  of  61.  Us.  6d.  for  lettering  and 
gilding  the  pew  doors ;  and  the  other  6L  10s.  charged  as  paid  to 
the  chief  constable,  and  not  relating  to  the  office  of  church- 
warden; which  were  disallowed.  Then  they  were  admonished 
to  pay  12{.  Is.  as  the  balance  of  their  accounts,  and  18s.  4d.  as 
costs ;  and  for  not  appearing  at  a  subsequent  court  on  the  23rd 
of  October,  1788,  and  obeying  the  monition,  the  judge  pro- 
nounced them  contumacious,  and  excommunicated  them. 

Mingay,  Oibbs,  and  Hay,  now  shewed  cause,  and  admitted 
that  the  judge  of  the  spiritual  court  had  done  wrong  in  pro- 
nouncing the  sentence  which  he  had  given,  but  insisted 
that  that  was  a  matter  of  appeal,  and  not  a  ground  for  a  pro- 
hibition. 
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Partridge,  in  support  of  the  rule :  1789. 

Although  the  spiritual  court  had  original  jurisdiction  in  this  Leman  v. 
matter  to  compel  the  defendants  to  deliver  in  an  account,  yet 
they  had  no  authority  to  pronounce  a  sentence,  or  to  take  any 
farther  step.  But  they  have  notwithstanding  taken  upon  them- 
selves to  examine  the  account,  and  to  determine  what  articles 
were  proper  and  what  unreasonable ;  and  by  so  doing  they  have 
unquestionably  exceeded  their  authority.* 

Law  and  Cooper ,  on  the  same  side  were  stopped  by  the  Court. 

Lord  ELbnyon,  Gh.  J. : 

When  the  churchwardens  had  delivered  in  their  accounts,  [  ^  1 
they  had  done  every  thing  which  the  spiritual  court  had  a  power 
of  enforcing.  There  was  then  an  end  of  the  jurisdiction  of  that 
court ;  it  was  functus  officio.  The  general  grounds  of  a  prohibi- 
tion to  the  ecclesiastical  courts  are  either  a  defect  of  jurisdiction, 
or  a  defect  in  the  mode  of  trial.  If  any  fact  be  pleaded  in  the 
court  below,  and  the  parties  are  at  issue,  that  court  has  no  juris- 
diction to  try  it,  because  it  cannot  proceed  according  to  the  rules 
of  the  common  law;  and  in  such  case  a  prohibition  lies.  Or 
where  the  spiritual  court  has  no  original  jurisdiction,  a  prohibi- 
tion may  be  granted  after  sentence.  But  where  it  has  juris- 
diction, and  gives  a  wrong  judgment,  it  is  the  subject-matter  of 
appeal,  and  not  of  prohibition.  This  doctrine  was  laid  down  in 
the  case  of  Symes  v.  Symes,  2  Burr.  818.  Now  in  this  case, 
with  respect  to  the  compelling  of  a  production  of  the  church- 
warden's accounts,  the  spiritual  court  had  exclusive  jurisdiction : 
but  there  their  authority  ceased ;  and  every  thing  which  they 
did  afterwards  was  an  excess  of  jurisdiction,  for  which  a  prohibi- 
tion ought  to  be  granted. 

ASHHUBST,  J. : 

It  seems  that  the  spiritual  court  have  exceeded  their  juris-         [  6  ] 
diction,  and  therefore  a  prohibition  should  be  granted.     They 
had  a  right  to  compel  the  churchwardens  to  deliver  in  their 

♦  Vid,  Wainwright  v.  Bagahaw,  2  Str.  974. 
R.R. — VOL.  I.  SB 


680  K.  B.  HIL.  TEBM— 3  T.  B.  3-^. 

1789.        account,  but  when  that  was  done,  they  could  take  no  further 
LbmIn  v.     cognizance  of  the  matter. 

QOULTT. 

BULLEB,  J. : 

[  5  ]  This  is  a  motion  for  a  prohibition  after  sentence,  in  which 

case  we  cannot  go  out  of  the  proceedings  to  see  whether  the 
spiritual  court  had  any  jurisdiction.  But  I  think  it  does  appear 
on  the  face  of  these  proceedings,  that  the  court  below  had  no 
authority  to  give  the  sentence  which  they  have  given ;  and  upon 
that  ground  a  prohibition  ought  to  be  granted.  If  the  ecclesias- 
tical judge  give  a  wrong  sentence  on  the  merits,  where  he  has 
jurisdiction,  that  is  only  the  subject-matter  of  appeal,  and  not  of 
a  prohibition.  But  where  it  appears  on  their  own  proceedings 
that  they  had  no  jurisdiction,  there  a  prohibition  is  the  proper 
remedy. 

[  5  ]  Gbosb,  J.  of  the  same  opinion. 

Rule  abMohUe. 


1789.       DOE,  ON  THE  Demisb  OF  JOHN  SHOEE,  V.  POETEE. 

'^!!l!^-  (3T.B.  13-17.) 

In  the  case  of  a  tenancy  from  year  to  year  as  long  as  both  parties 
please,  if  the  tenant  die  intestate,  his  administrator  has  the  same 
interest  in  the  land  whioh  his  intestate  had. 

This  was  an  action  of  ejectment  for  a  messuage,  cottage,  and 
half  an  acre  of  land,  brought  upon  the  demise  of  John  Shore, 
administrator  of  the  effects  and  credits  of  William  Shore, 
deceased.  The  plaintiff  proved  by  the  evidence  of  the  order 
that  the  deceased  came  in  as  tenant  to  the  witness  in  the 
summer  of  1780;  and  that  the  rent  was  due  every  Lady-day. 
The  plaintiff  also  proved  the  letters  of  administration  duly  taken 
out.  To  this  evidence  the  defendant  demurred,  and  the  plaintiff 
joined  in  demurrer. 

After  hearing  argument  in  support  of  the  demurrer  the  Coubt 
gave  judgment : 
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LOBD  KbNYON,  Ch.  J. :  1789. 

Dos  \ 

POBTI 

[16  1 


The  lessor  of  the  plaintiffy  who  is  the  administrator  of  William       i>os  v, 

POBTSB. 

Shore,  claims  as  tenant  from  year  to  year  the  property  which 


is  the  subject  of  this  ejectment.  And  the  first  question  is.  What 
title  is  proved  to  have  been  in  William  Shore  at  the  time  of  his 
decease,  by  the  evidence  stated  on  this  record?  And  I  think 
that  the  only  inference  to  be  drawn  from  it  is,  that  he  had  that 
interest  which  his  administrator  says  h6  had,  namely,  a  tenancy 
from  year  to  year  so  long  as  both  parties  pleased.  As  between 
the  original  parties,  as  long  as  both  of  them  lived,  he  could  not 
have  been  dispossessed  without  six  months'  notice  ending  at  the 
expiration  of  a  year.  But  it  is  argued,  that  though  this  was  the 
interest  which  William  Shore  had,  a  different  interest  devolved 
on  his  personal  representative.  On  this  question  I  do  not  know 
how  to  state  a  doubt ;  for  this  was  a  chattel  interest  from  year  to 
year  as  long  as  both  parties  pleased ;  and  it  seems  clear  to  me, 
that  whatever  chattel  the  intestate  had  must  vest  in  his  adminis- 
trator as  his  legal  representative.  Then  it  is  supposed  that 
some  inconveniences  may  result  from  such  a  determination :  but 
I  see  none ;  and  many  inconveniences  might  attend  a  different 
decision.  The  tenancy  from  year  to  year  succeeded  to  the  old 
tenancy  at  wiU,  which  was  attended  with  many  inconveniences. 
And  in  order  to  obviate  them,  the  courts  very  early  raised  an 
implied  contract  for  a  year,  and  added  that  the  tenant  could  not 
be  removed  at  the  end  of  the  year  without  receiving  six  months' 
previous  notice.  And  all  the  inconveniences  which  arise  between 
the  original  parties  themselves,  and  against  which  the  wisdom 
of  the  law  has  endeavoured  to  provide  by  raising  the  implied 
contract,  exist  equally  in  the  case  of  their  personal  represen- 
tatives. 

AsHHURST,  J.  BuLLBB,  J.  and  Gbosb,  J.  concurring :  [  17  ] 

Judgment  far  the  defendcmt. 


6  s  2 
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Jan.  29, 


im         THE  KING  v.  THOMAS  FOEEEST  aih)  Othees. 

(3  T.  R.  38—41.) 

The  parifiluoners,  aa  well  aa  the  overseers  who  are  appointed,  may 
appeal  to  the  Sessions  under  the  43  Eliz.  c.  2,  against  the  appointment 
of  overseers.  "Where  an  Act  of  Parliament  empowers  two  justices  of 
the  peace  to  execute*  a  judicial  act,  they  must  meet  and  execute  it 
together. 

An  appeal  was  made  to  the  Quarter  SesBions  of  Middlesex  by 
John  Abrahams  and  two  other  persons,  on  behalf  of  themselves 
and  the  rest  of  the  parishioners  of  Saint  Pancras,  against  a 
warrant  of  appointment  made  by  four  justices  of  Thomas  Forrest, 
John  Powell,  and  one  Jones,  to  be  overseers  of  the  poor  of  that 
parish :  and  a  special  case  was  reserved  for  the  opinion  of  the 
Court.  The  appellants  exhibited  their  petition  and  appeal, 
setting  forth  that  the  parishioners  of  St.  Pancras  had  always 
been  accustomed  to  assemble  in  open  vestry  on  Tuesday  in  Easter 
week,  in  pursuance  of  a  notice  given,  for  the  purpose  of  returning 
proper  persons  to  the  magistrates  of  the  division,  to  be  by  them 
appointed  to  the  offices  of  churchwardens,  overseers,  and  con- 
stables. That  there  being  three  divisions,  with  a  separate 
overseer  for  each,  and  two  or  more  persons  having  always  been 
nominated  for  each  division,  the  parishioners  had  always  pro- 
ceeded to  make  their  election  by  voting ;  and  on  a  return  being 
made  by  the  vestry-clerk  of  the  proceedings  to  the  magistrates, 
they  had  invariably  appointed  such  persons  as  had  the  majority 
of  votes.  That  on  Tuesday  in  last  Easter  week,  a  number  of 
parishioners  attended,  and  six  persons  were  put  in  nomination  for 
the  office  of  overseer  for  the  ensuing  year :  that  there  appeared 
for  one  Hall  136,  for  Young  118,  for  Forrest  94,  and  for  Powell, 
79  votes;  yet  Jacob  Leroux,  Esq.  an  acting  magistrate  in  that 
parish,  who  attended  the  vestry  and  voted,  without  waiting  for 
the  return,  signed  a  warrant  appointing  the  said  Forrest  and 
Powell,  together  with  one  Jones,  overseers  for  the  ensuing  year ; 
and  then  sent  such  warrant  to  three  other  justices,  that  they 
might  sign  it;  and  who  separately  signed  the  same  at  their 
respective  houses.  That  the  appointment  so  made  in  favour  of 
the  persons  in  the  minority,  being  in  direct  opposition  to  the 
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usual  custom  in  the  parish,  and  without  any  cause,  inasmuch  as        1789. 
Hall  and  Young  were  in  every  respect  eligible  to  the  office ;  and  thb~kino  v 
the  warrant  being  also  illegally  signed ;  the  petitioners  conceived     Fobbest. 
themselves  aggrieved. 

On  hearing  the  appeal,  it  was  objected  by  the  respondents, 
that  no  such  appeal  from  parishioners,  not  included  in  the 
appointment,  lay ;  which  objection  was  over-ruled.  It  was  ad- 
mitted by  the  respondents,  that  the  warrant  was  signed  by  one 
of  the  justices,  and  then  sent  by  him  to  the  three  other  justices, 
who  separately  signed  the  same  at  their  respective  houses ;  and 
that  no  two  of  them  had  signed  it  in  the  presence  of  each  other. 
Whereupon  the  Court  of  Sessions  vacated  the  order  of  the  said 
justices. 

A  rule  having  been  obtained  to  shew  cause  why  the  order  of 
Sessions  should  not  be  quashed. 

Erskine  and  Marryat  were  now  proceeding  to  shew  cause  in 
support  of  the  order  of  Sessions,  but  were  stopped  by  the  Court. 

Fielding  and  Oarrow,  contra,  abandoned  the  question  relative 
to  the  usage  which  was  stated  in  the  case,  because  it  was  in 
direct  opposition  to  the  48  Eliz.  c.  2,  but  made  two  objections  to 
the  order  of  Sessions.  1st,  That  nobody  but  the  person  who  was 
appointed  overseer  could  appeal  under  the  48  Eliz.  c.  2.  2dly, 
The  appointment  was  good,  notwithstanding  all  the  magistrates 
did  not  sign  it  together. 

Lord  Eenyon,  Ch.  J.  : 

The  clause  in  the  48  Eliz.  is  conceived  in  the  most  general  [  40  ] 
terms.  It  enacts  that  **  if  any  person  shall  find  himself  aggrieved, 
&c.  he  may  appeal,"  &c.  A  case  may  reasonably  be  imagined  to 
exist  in  which  the  parishioners  would  feel  themselves  aggrieved 
by  the  appointment  of  overseers,  when  we  recollect  the  enormous 
sums  of  money  which  are  received  for  the  relief  of  the  poor ;  as, 
for  instance,  if  the  magistrates  were  to  appoint  persons  who  were 
insolvent.  As  to  the  other  question :  perhaps  at  this  time  of  day 
no  great  inconvenience  would  follow  from  permitting  the  appoint- 
ment to  be  made  by  a  single  magistrate.    But  we  are  to  decide 


K.  B.  HIL.  TERM— 3  T.  B.  38-41. 

1789.  this  question  on  the  statute  48  Eliz.  c.  2. ;  the  first  section  of  which 
The~Eiko  f.  expressly  declares,  that  the  overseers  shall  be  nominated  by  two 
FoBBBST.  ^^  jj^^j,^  justices  of  the  peace,  whereof  one  shall  be  of  the  quorum. 
Now  those  words  are  very  material  in  the  decision  of  a  question 
arising  upon  this  statute.  For  though  in  modem  times  all  the 
justices  in  the  commission  (except  one)  are  of  the  qtuyrum,  yet  at  the 
time  when  that  Act  passed,  some  persons  were  selected  on  account 
of  their  superior  knowledge,  and  appointed  to  be  of  the  quorvm. 
However  I  do  not  wish  to  decide  on  that  sort  of  argument.  But 
it  is  admitted  that,  in  the  case  of  orders  of  removal,  they  must 
act  together,  and  for  this  reason,  that  they  should  assist  each 
other,  and  that  the  result  of  their  conference  should  be  the 
ground  of  their  determination.  Now  I  cannot  distinguish  this 
case  from  that.  This  is  not  merely  a  ministerial  act ;  if  it  were, 
like  signing  a  rate,  that  might  perhaps  vary  the  question :  but 
it  is  a  judicial  act,  wherein  the  justices  are  to  exercise  a  discretion. 
And  in  order  to  make  this  a  good  appointment,  the  justices 
should  have  acted  together.  With  respect  to  the  usage  which  is 
stated  in  the  case,  no  question  can  be  entertained  about  it. 
Because  as  the  statute  48  Eliz.  commenced  in  the  time  of  legal 
memory,  no  usage  can  prevail  to  oppose  it. 

ASHHURST  J. : 

[  41  ]  The  justices,  in  appointing  overseers,  do  not  act  ministerially ; 

the  statute  has  vested  a  discretion  in  them,  and  they  should  act 
together.  And,  it  being  a  matter  of  discretion,  they  should 
confer  together  for  the  purpose  of  a  communication  on  the 
subject-matter  on  which  they  are  to  determine:  but  this 
cannot  be  done  when  they  are  not  together,  and  when  no 
conference  can  take  place.  On  the  other  point  I  agree  with  my 
lord. 

Grosb,  J. :  * 

[  41  ]  The  usage  which  has  been  attempted  to  be  set  up  in  this  case 

is  contrary  to  the  statute.    Neither  can  any  doubt  be  entertained 

on  the  question  relative  to  the  appeal.    As  to  the  other  point,  I 

agree  that  the  justices  should  be  together  when  they  sign  the 

*  Mr.  Justice  Buller  sat  this  day  for  the  Lord  Chancellor. 


\ 

I 

I 


FOBBBST. 
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appointment.    This  is  not  a  mere  ministerial  act ;  if  it  were,  the        1789. 

justices  would  have  nothing  more  to  do  than  to  confirm  the  the^ino  v. 

appointment  presented  to  them  by  the  parishioners:  but  they 

are  to  exercise  a  discretion  upon  the  subject.    And  the  general 

rule  isy  that,  when  an  Act  of  Parliament  requires  the  concurrence 

of  two  magistrates,  they  should  both  act  together.    This  point 

has  been  determined  not  only  in  the  case  of  orders  of  removal, 

but  in  orders  of  bastardy  also,  in  BiUinga  v.  Prim  and  another,* 

in  the  Court  of  Common  Pleas. 

Ride  diicharged. 


DOE,    ON  THE  Demise   op  WHEEDON,  v.  LEA.  rm. 

(3  T.  B.  41—44.) 

A  devise  to  tnutees  till  A.  shall  attain  the  age  of  24,  and  when  he 
shall  attain  that  age,  to  him  in  fee,  gives  him  a  Tested  interest,  which 
will  descend  to  his  heirs,  though  he  die  before  24. 

In  ejectment  for  copyhold  premises  in  Hertfordshire,  a  special 
verdict  was  found.  And  the  question  arose  on  the  will  of  Michael 
Lea,  who  surrendered  to  the  use  of  his  will,  and  afterwards,  on 
the  9th  of  December,  1771,*  made  his  will,  wherein  he  devised  the 
premises  to  Thomas  Lea,  and  Edward  Johnston,  and  their  heirs 
and  assigns,  to  hold  to  them  and  their  heirs,  until  Michael  Lea, 
second  son  of  his  nephew  Thomas,  then  an  infant  of  about 
thirteen  years  of  age,  should  attain  the  age  of  24  years,  on  condi- 
tion that  they  should,  out  of  the  rents  and  profits,  during  all  that 
time  keep  the  buildings  in  repair.  Item,  he  devised  unto  Michael 
Lea,  his  great  nephew,  and  to  his  heirs  and  assigns  for  ever, 
when  and  so  soon  as  he  should  attain  his  age  of  24  years,  the 
premises  in  question,  and  directed  the  trustees  to  surrender  the 
premises  accordingly.  Michael  Lea  attained  the  age  of  twenty- 
one,  but  died  under  twenty-four,  intestate,  and  without  issue, 
leaving  Thomas  Lea,  the  defendant,  his  brother  and  heir-at-law. 
The  lessor  of  the  plaintiff  claimed  under  the  heir-at-law  of  the 
devisor. 

•  2  Bl.  Eep.  1017. 
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1789.  Morgan,  for  the  plaintiff,  contended  that  the  words,  "  when 

DoeT~L£a.  &n<l  BO  soon  "  operated  as  a  condition  precedent  to  Michael  Lea's 
taking  any  interest  under  the  devise;  and  the  event  of  his 
attaining  the  age  of  twenty-four  not  having  happened,  the  condi- 
tion was  defeated,  and  consequently  his  heir-at-law  could  take 
nothing.  These  words  have  the  same  meaning  as,  ''  if  Michael 
Lea  shall  attain  the  age  of  twenty-four:"  and  "if"  was  expressly 
determined  to  raise  a  condition  precedent,  in  Brownsword  v. 
Edwards,  2  Ves.  Sen.  248. 

Lambe,  cantra,  was  stopped  by  the  Court. 

Lord  Ebnton,  Gh.  J.  (after  stating  the  verdict) : 
[  42  ]  The  only  question  is,  Whether,  in  the  event  of  Michael  Lea's 

dying  before  he  attained  his  age  of  twenty-four,  this  was  a  vested 
interest  in  him,  descendible  to  his  heir-at-law;  and,  consequently, 
whether  a  title  is  derived  to  the  defendant,  who  claims  under 
him?  And  I  conceive  that  there  can  be  no  doubt  on  this 
question.  It  has  been  argued,  that  it  depended  on  a  condition 
precedent,  and  that  not  having  happened,  that  the  estate  never 
vested  in  Michael  Lea.  And  certainly  the  consequence  contended 
for  would  follow,  if  this  were  a  condition  precedent.  The  only 
case  cited  in  support  of  it  is  that  of  Braivnsword  v.  Edwards:  but 
it  must  be  remembered  that  the  words  there  are  very  different 
from  the  present.  There  it  was,  "  if  he  should  attain  the  age 
of  twenty-one :  "  but  the  words  in  this  case  only  denote  the  time 
when  the  beneficial  interest  was  to  accrue.  But  this  question 
does  not  depend  on  argument  merely ;  it  has  been  settled  ever 
since  the  time  of  Lord  Coke.  The  first  case  on  this  subject  is 
Bora8ton*8  case  * ;  in  which  case  the  words  are,  "  when  my  son 
shall  attain  the  age  of  twenty-one."  There  the  Court  held,  that 
the  remainder  was  executed  in  the  son  immediately  after  the 
death  of  the  testator,  and  that  it  did  not  rest  in  contingency : 
and  that  the  words  then  and  when  only  denote  the  time  when 
the  remainder  shall  take  effect  in  possession ;  for  when  these 
adverbs  refer  to  a  thing  which  must  of  necessity  happen,  there 
they  make  no  contingency.    The  same  doctrine  is  to  be  found  in 

*  3  Rep.  19. 
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Manfield  v.  Dugard*  which  case  was  directly  similar  to  the  1T89. 
present.  The  last  case  on  this  subject  is  that  of  OoodHUe  dem.  dok  v,  Lka. 
Hayward  v.  Whitby  A  That  was  a  devise  to  trustees  in  trust  to 
lay  out  the  rents  and  profits  of  the  devised  premises  for  the 
maintenance  and  education  of  T.  and  J.  Hayward  (sons  of  the 
testator's  sister),  during  their  minorities,  and  when  and  as  they 
should  respectively  attain  their  ages  of  twenty-one,  then  to  the 
use  of  the  said  sons  of  his  sister  and  their  heirs  equally :  one  of 
the  testator's  nephews  died  under  the  age  of  twenty-one;  and  the 
question  was,  Whether  as  he  did  not  live  till  the  time  when  the 
estate  was  to  come  into  possession,  it  was  a  vested  remainder? 
After  argument,  the  Court  decided  that  it  was.  And  Lord 
Mansfield  recognized  Boraston's  case,  and  the  case  of  Manfield 
and  Dugard;  adding,  that  these  words  could  not  operate  as  a 
condition  precedent,  but  as  giving  an  absolute  interest  in  the  fee, 
and  denoting  the  time  when  the  remainder  was  to  take  effect  in 
possession;  and  that  the  devise  to  the  trustees  during  the 
minorities  of  the  nephews,  was  an  exception  out  of  the  absolute 
property  devised  to  them.  These  cases  are  not  to  be  distin- 
guished from  the  present,  and  therefore  I  think  the  defendant  is 
entitled  to  judgment. 

ASHHURST,  J : 

The  whole  question  depends  on  the  particular  words  of  this  [  43  ] 
devise.  Had  the  devisor  used  these  words,  ''if  Michael  Lea  shall 
attain  the  age  of  twenty-four,"  that  would  have  made  it  a  condi- 
tion precedent,  and  no  interest  would  have  vested  in  him,  unless 
he  had  attained  that  age.  But  here  the  devisee's  estate  was  to 
take  effect  in  possession  when  he  should  attain  the  age  of  twenty- 
four.  And  this  is  like  the  case  of  a  legacy  to  be  paid  when  the 
party  attains  the  age  of  twenty-one,  that  is  a  vested  legacy ;  but 
if  the  legacy  be  to  be  paid  if  the  legatee  attain  the  age  of  twenty- 
one,  it  is  not  vested.  The  case  of  Manfield  v.  Diigard  is  precisely 
like  the  present.  Therefore,  on  the  authority  of  that  and  the  two 
other  cases,  this  interest  vested  immediately  in  Michael  Lea, 
though  he  would  not  have  been  entitled  to  the  possession  till  he 
had  attained  the  age  of  twenty-four. 

*  1  Bq.  Cas.  Abr.  196;  Gilb.  Bq.  Eep.  36,  8.  0.  t  1  Burr.  228. 
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1789.  Gbosb,  J.  :* 
DoK  V.  Lba.'  I  can  no  more  diBtinguish  this  case  from  that  in  Burrow,  than 
[  ^^  ^  Lord  Mansfield  could  that  from  the  case  in  Equity  Gas.  Abr. 
And  this  construction  is  consonant  to  the  testator's  intention : 
for  otherwise,  had  Michael  Lea  left  any  issue,  they  would  not 
have  taken  any  thing  under  the  will ;  but  it  was  undoubtedly  the 
testator's  intention  that  Michael  Lea  and  his  children  should 
take  the  whole.  And  that  was  one  reason  relied  on  in  the  case 
in  Burrow. 

Jtulgmentfor  the  defendant. 


1789.  PASLEY  AND  Another  v.  FKEEMAN. 

(3  T.  R.  61—65.) 

A  false  affirmation,  made  by  the  defendant  ^th  intent  to  defraud  the 
plaintifF,  whereby  the  plaintiff  reoeiyeB  damage,  ia  the  gionnd  of  an 
action  upon  the  case  in  the  nature  of  deceit.  In  such  an  action  it  is 
not  necessary  that  the  defendant  ahonld  be  benefited  by  the  deceit,  or 
that  he  ahonld  collude  with  the  person  who  iB.t 

Tms  was  an  action  in  the  nature  of  a  writ  of  deceit;  to 
which  the  defendant  pleaded  the  general  issue.  And  after  a 
verdict  for  the  plaintiffs  on  the  third  count,  a  motion  was  made 
in  arrest  of  judgment. 

The  third  count  was  as  follows :  **  And  whereas  also  the  said 
Joseph  Freeman,  afterwards,  to  wit,  on  the  21st  day  of  February 
in  the  year  of  our  Lord  1787,  at  London  aforesaid,  in  the  parish 
and  ward  aforesaid,  further  intending  to  deceive  and  defraud 
the  said  John  Pasley  and  Edward,  did  wrongfully  and  deceit- 
fully encourage  and  persuade  the  said  John  Pasley  and  Edward, 
to  sell  and  deliver  to  the  said  John  Christopher  Falch  divers 

*  Mr.  Justice  Bnller  was  sitting  for  cases  cited  in  the  argnments  and  in 

the  Lord  Chancellor.  the  speeoh  of  Lord  Hersohell.    Li 

t  The  due  to  the  authorities  upon  regard  to  directors,  Ac  of  companies, 

the  more  recent  development  of  the  the  grounds  of  a  liability  aie  now 

principle  of  this  case  will  be  found  in  extended  by  the  Directors*  Liability 

Derry  v.  Peek,  H.  L.  (1889),  14  App.  Act,  1890,  53  ft  64  Vict.  0. 64.— B.  C. 
Ca.  337,  58  L.  J.  Ch.  864,  and  in  the 
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other  goods,  wares,  and  merchandizes,  to  wit,  16  other  bags  of  1789. 
cochineal  of  great  value,  to  wit,  of  the  value  of  2,684{.  16s.  Id,  taslmx  «. 
upon  trust  and  credit ;  and  did  for  that  purpose  then  and  there 
falsely,  deceitfully,  and  fraudulently,  assert  and  affirm  to  the 
said  John  Pasley  and  Edward,  that  the  said  John  Christopher 
then  and  there  was  a  person  safely  to  be  trusted  and  given  credit 
to  in  that  respect ;  and  did  thereby  falsely,  fraudulently,  and 
deceitfully,  cause  and  procure  the  said  John  Pasley  and  Edward 
to  sell  and  deliver  the  said  last-mentioned  goods,  wares,  and 
merchandizes,  upon  trust  and  credit,  to  the  said  John  Chris- 
topher; and  in  fact  they  the  said  John  Pasley  and  Edward, 
confiding  in  and  giving  credit  to  the  said  last-mentioned  asser- 
tion and  affirmation  of  the  said  Joseph,  and  believing  the  same 
to  be  true,  and  not  knowing  the  contrary  thereof,  did  afterwards, 
to  wit,  on  the  28th  day  of  February  in  the  year  of  our  Lord  1787, 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  sell  and 
deliver  the  said  last-mentioned  goods,  wares,  and  merchandizes, 
upon  trust  and  credit,  to  the  said  John  Christopher ;  whereas  in 
truth  and  in  fact,  at  the  time  of  the  said  Joseph's  making  his 
said  last-mentioned  assertion  and  affirmation,  the  said  John 
Christopher  was  not  then  and  there  a  person  safely  to  be  trusted 
and  given  credit  to  in  that  respect,  and  the  said  Joseph  well 
knew  the  same,  to  wit,  at  London  aforesaid,  in  the  parish  and 
ward  aforesaid.  And  the  said  John  Pasley  and  Edward  further 
say,  that  the  said  John  Christopher  hath  not,  nor  hath  any  other 
person  on  his  behalf,  paid  to  the  said  John  Pasley  and  Edward, 
or  either  of  them,  the  said  sum  of  2,684{.  16s.  Id.  last  mentioned, 
or  any  part  thereof,  for  the  said  last-mentioned  goods,  wares, 
and  merchandizes;  but  on  the  contrary  the  said  John  Chris- 
topher then  was,  and  still  is,  wholly  unable  to  pay  the  said  sum 
of  money  last  mentioned,  or  any  part  thereof,  to  the  said  John 
Pasley  and  Edward,  to  wit,  at  London  aforesaid,  in  the  parish 
and  ward  aforesaid ;  and  the  said  John  Pasley  and  Edward  aver 
that  the  said  Joseph  falsely  and  fraudulently  deceived  them  in 
this,  that  at  the  time  of  his  making  his  said  last-mentioned 
assertion  and  affirmation,  the  said  John  Christopher  was  not  a 
person  safely  to  be  trusted  or  given  credit  to  in  that  respect  as 
aforesaid,  and  the  said  Joseph  then  well  knew  the  same,  to  wit. 
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1789.  at  London  aforesaid,  in  the  parish  and  ward  aforesaid  ;  by  reason 
PAjnixT  V.  ot  which  said  last-mentioned  false,  fraudulent,  and  deceitful 
fbkbmak.  assertion  and  affirmation  of  the  said  Joseph,  the  said  John 
Pasley  and  Edward  have  been  deceived  and  imposed  upon,  and 
have  wholly  lost  the  said  last-mentioned  goods,  wares,  and 
merchandizes,  and  the  value  thereof,  to  wit,  at  London  aforesaid, 
in  the  parish  and  ward  aforesaid  ;  to  the  damage,"  &c. 

Application  was  first  made  for  a  new  trial,  which,  after  argu- 
ment, was  refused :  and  then  this  motion  in  arrest  of  judgment. 
Wood  argued  for  the  plaintiffs,  and  Russell  for  the  defendant,  in 
the  last  Term :  but  as  the  Court  went  so  fully  into  this  subject 
in  giving  their  opinions,  it  is  unnecessary  to  give  the  arguments 
at  the  bar. 

.    The  Court  took  time  to  consider  of  this  matter,  and  now 
delivered  their  opinions  seriatim, 

Gbosb,  J. : 

[  62  ]  Upon  the  face  of  this  count  in  the  declaration,  no  privity  of 

contract  is  stated  between  the  parties.  No  consideration  arises 
to  the  defendant ;  and  he  is  in  no  situation  in  which  the  law 
considers  him  in  any  trust,  or  in  which  it  demands  from  him 
any  account  of  the  credit  of  Falch.  He  appears  not  to  be 
interested  in  any  transaction  between  the  plaintiffs  and  Falch, 
nor  to  have  colluded  with  them ;  but  he  knowingly  asserted  a 
falsehood,  by  saying  that  Falch  might  be  safely  entrusted  with 
the  goods,  and  given  credit  to,  for  the  purpose  of  inducing  the 
plaintiffs  to  trust  him  with  them,  by  which  the  plaintiffs  lost  the 
value  of  the  goods.  Then  this  is  an  action  against  the  defendant 
for  making  a  false  af&rmation,  or  telling  a  lie,  respecting  the 
credit  of  a  third  person,  with  intent  to  deceive,  by  which  the 
third  person  was  damnified ;  and  for  the  damages  suffered,  the 
plaintiffs  contend  that  the  defendant  is  answerable  in  an  action 
upon  the  case.  It  is  admitted,  that  the  action  is  new  in  point  of 
precedent :  but  it  is  insisted  that  the  law  recognises  principles 
on  which  it  may  be  supported.  The  principle  on  which  it  is 
contended  to  lie  is,  that  wherever  deceit  or  falsehood  is  practised 
to  the  detriment  of  another,  the  law  will  give  redress.    This 


Fbxsman. 
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proposition  I  controvert ;  and  shall  endeavour  to  shew,  that  in  1789. 
every  case  where  deceit  or  falsehood  is  practised  to  the  detriment  of  paju!et  «. 
another,  the  law  will  not  give  redress ;  and  I  say  that  by  the  law, 
as  it  now  stands,  no  action  lies  against  any  person  standing  in 
the  predicament  of  this  defendant  for  the  false  afi&rmation  stated 
in  the  declaration.  If  the  action  can  be  supported,  it  must  be 
upon  the  ground  that  there  exists  in  this  case,  what  the  law 
deems  damnum  cum  injurid.  If  it  does,  I  admit  that  the  action 
lies;  and  I  admit  that  upon  the  verdict  found,  the  plaintiffs 
appear  to  have  been  damnified.  But  whether  there  has  been 
injuria^  a  wrong,  a  tort,  for  which  an  action  lies,  is  matter  of 
law.  The  tort  complained  of  is  the  false  affirmation  made  with 
intent  to  deceive ;  and  it  is  said  to  be  an  action  upon  the  case 
analogous  to  the  old  writ  of  deceit.  When  this  was  first  argued 
at  the  bar,  on  the  motion  for  a  new  trial,  I  confess  I  thought  it. 
reasonable  that  the  action  should  lie :  but,  on  looking  into  the 
old  books  for  cases  in  which  the  old  action  of  deceit  has  been 
maintained  upon  the  false  affirmation  of  the  defendant,  I  have 
changed  my  opinion.  The  cases  on  this  head  are  brought 
together  in  Bro.  tit.  Deceit,  pi.  29  and  in  Fitz.  Abr.  I  have  like- 
wise looked  into  Danvers,  Eitchins,  and  Gomyns,  and  I  have  not 
met  with  any  case  of  an  action  upon  a  false  affirmation,  except 
against  a  party  to  a  contract,  and  where  there  is  a  promise, 
either  express  or  implied,  that  the  fact  is  true,  which  is  mis- 
represented :  and  no  other  case  has  been  cited  at  the  bar.  Then 
if  no  such  case  has  ever  existed,  it  furnishes  a  strong  objection 
against  the  action,  which  is  brought  for  the  first  time  for  a 
supposed  injury,  which  has  been  daily  committed  for  centuries 
past ;  for  I  believe  there  has  been  no  time  when  men  have  not 
been  constantly  damnified  by  the  fraudulent  misrepresentations 
of  others :  and  if  such  an  action  would  have  lain,  there  certainly 
has  been,  and  will  be,  a  plentiful  source  of  litigation,  of  which 
the  public  are  not  hitherto  aware.  A  variety  of  cases  may  be 
put :  suppose  a  man  recommends  an  estate  to  another,  as 
knowing  it  to  be  of  greater  value  than  it  is ;  when  the  purchaser 
has  bought  it,  he  discovers  the  defect,  and  sells  the  estate  for  less 
than  he  gave ;  why  may  not  an  action  be  brought  for  the  loss 
upon  any  principle  that  will  support  this  action  ?   And  yet  such 
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1789.        an  action  has  never  been  attempted.    Or,  suppose  a  person 
Paolbt  v.    present  at  the  sale  of  an  horse  asserts  that  he  was  his  horse,  and 
*'""''^^'    that  he  knows  him  to  be  sound  and  sure-footed,  when  in  fact  the 
horse  is  neither  the  one  or  the  other ;  according  to  the  principle 
contended  for  by  the  plaintiffs,  an  action  lies  against  the  person 
present  as  well  as  the  seller;    and   the  purchaser  has  two 
securities.    And  even  in  this  very  case,  if  the  action  lies,  the 
plaintiffs  will  stand  in  a  pecuUarly  fortunate  predicament,  for 
then  they  will  have  the  responsibility  both  of  Falch  and  the 
defendant.    And  they  will  be  in  a  better  situation  than  they 
would  have  been  if,  in  the  conversation  that  passed  between 
them  and  the  defendant,  instead  of  asserting  that  Falch  might 
safely  be  trusted,  the  defendant  had  said,  "  if  he  do  not  pay  for 
the  goods,  I  will : "   for  then  undoubtedly  an  action  would  not 
have  lain  against  the  defendant.    Other  and  stronger  cases  may 
be  put  of  actions  that  must  necessarily  spring  out  of   any 
principle  upon  which  this  can  be  supported,  and  yet  which  were 
never  thought  of  till  the  present  action  was  brought.     Upon 
what  principle  is  this  act  said  to  be  an  injury?    The  plaintifGs 
say,  on  the  ground  that,  when  the  question  was  asked,  the 
defendant  was  bound  to  tell  the  truth.    There  are  cases,  I  admit, 
where  a  man  is  bound  not  to  misrepresent,  but  to  tell  the  truth : 
but  no  such  case  has  been  cited,  except  in  the  case  of  contracts ; 
and  all  the  cases  of  deceit  for  mis-information  may,  it  seems  to 
me,  be  turned  into  actions  of  assumpHt,    And  so  far  from  a 
person  being  bound  in  a  case  like  the  present  to  tell  the  truth, 
the  books  supply  me  with  a  variety  of  cases  in  which  even  the 
contracting  party  is  not  liable  for  a  misrepresentation.    There 
are  cases  of  two  sorts,  in  which,  though  a  man  is  deceived,  he 
can  maintain  no  action.    The  first  class  of  cases  (though  not 
analogous  to  the  present)  is,  where  the  affirmation  is  that  the 
thing  sold  has  not  a  defect  which  is  a  visible  one :  there  the 
imposition,  the  fraudulent  intent,  is  admitted,  but  it  is  no  tort. 
The  second  head  of  cases  is,  where  the  affirmation  is  (what  is 
called  in  some  of  the  books)  a  nude  assertion ;  such  as  the  party 
deceived  may  exercise  his  own  judgment  upon ;  as  where  it  is 
matter  of  opinion,  where  he  may  make  inquiries  into  the  truth  of 
the  assertion,  and  it  becomes  his  own  fault  from  laches  that  he 


K.  B.  HIL.  TEEM— 3  T.  JEL  51-^6.  689 

is  deceived.     (1  Ro.  Abr.  101 ;    Yelv.  20 ;    1  Sid.  146 ;   Cro.  Jac.        1789. 
886 ;  Bayly  v.  Merrel.)     In  Harvey  v.  Young,  Yelv.  20,  J.  S.,     PA^Jiii  «. 
who  had  a  term  for  years,  aflarmed  to  J.  D.  that  the  term  was     F*"™^- 
worth  160Z.  to  be  sold,  apon  which  J.  D.  gave  150Z.  and  after- 
wards could  not  get  more  than  1002.  for  it,  and  then  brought  his 
action :  and  it  was  alleged  that  this  matter  did  not  prove  any 
fraud,  for  it  was  only  a  naked  assertion  that  the  term  was  worth 
so  much,  and  it  was  the  plaintiff's  folly  to  give  credit  to  such 
assertion.    But  if  the  defendant  had  warranted  the  term  to  be  of 
such  a  value  to  be  sold,  and  upon  that  the  plaintiff  had  bought 
it,  it  would  have  been  otherwise ;   for  the  warranty  given  by  the 
defendant  is  a  matter  to  induce  confidence  and  trust  in  the 
plaintiff.    This  case,  and  the  passage  in  1  Bo.  Abr.  101  are 
recognised  in  1  Sid.  146.    How  then  are  the  cases?   None  exist, 
in  which  such  an  action  as  the  present  has  been  brought ;  none, 
in  which  any  principle  applicable  to  the  present  case  has  been 
laid  down  to  prove  that  it  will  lie ;  not  even  a  dictvm.    But  from 
the  cases  cited,  some  principles  may  be  extracted  to  shew  that  it 
cannot  be  sustained :  1st,  That  what  is  fraud,  which  will  support 
an  action,  is  matter  of  law.    2dly,  That  in  every  case  of  a 
fraudulent  misrepresentation  attended  with  damage,  an  action 
will  not  lie  even  between  contracting  parties.    8dly,  That  if  the 
assertion  be  a  nude  assertion,  it  is  that  sort  of  misrepresentation, 
the  truth  of  which  does  not  lie  merely  in  the  knowledge  of  the 
defendant  but  may  be  inquired  into,  and  the  plaintiff  is  bound  so 
to  do ;  and  he  cannot  recover  a  damage  which  he  has  suffered  by 
his  laches.    Then  let  us  consider  how  far  the  facts  of  the  case 
come  within  the  last  of  these  principles.    The  misrepresentation 
stated  in  the  declaration  is  respecting  the  credit  of  Falch ;   the 
defendant  asserted  that  the  plaintiffs  might  safely  give  him 
credit :  but  credit  to  which  a  man  is  entitled  is  matter  of  judg- 
ment and  opinion,  on  which  different  men  might  form  different 
opinions,  and  upon  which  the  plaintiffs  might  form  their  own ; 
to  mislead  which  no  fact  to  prove  the  good  credit  of  Falch  is 
falsely  asserted.    It  seems  to  me  therefore  that  any  assertion 
relative  to  credit,  especially  where  the  party  making  it  has  no 
interest,  nor  is  in  any  collusion  with  the  person  respecting  whose 
credit  the  assertion  is  made,  is  like  the  case  in  Telverton, 
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1789.  respecting  the  value  of  the  term.  But  at  any  rate  it  is  not  an 
pajklet  «.  assertion  of  a  fact  peculiarly  in  the  knowledge  of  the  defendant. 
Fbbbman.  "vVhether  Palch  deserved  credit  depended  on  the  opinion  of  many ; 
for  credit  exists  on  the  good  opinion  of  many.  Respecting  this^ 
the  plaintiffs  might  have  inquired  of  others,  who  knew  as  much 
as  the  defendant ;  it  was  their  fault  that  they  did  not,  and  they 
have  suffered  damage  by  their  own  laches.  It  was  owing  to 
their  own  gross  negligence  that  they  gave  credence  to  the 
assertion  of  the  defendant,  without  taking  pains  to  satisfy  them- 
selves that  that  assertion  was  founded  in  fact,  as  in  the  case  of 
Bayly  v.  MerreL  I  am  therefore  of  opinion,  that  this  action  is 
as  novel  in  principle  as  it  is  in  precedent,  that  it  is  against  the 
principles  to  be  collected  from  analogous  cases,  and  consequently 
that  it  cannot  be  maintained. 

BULLBB,  J. : 

[  66  ]  The  foundation  of  this  action  is  fraud  and  deceit  in  the  de- 

fendant, and  damage  to  the  plaintiffs.  And  the  question  is, 
Whether  an  action  thus  founded  can  be  sustained  in  a  court  of 
law?  Fraud  without  damage,  or  damage  without  fraud,  gives 
no  cause  of  action ;  but  where  these  two  concur,  an  action  lies. 
(Per  GsoKE,  J.,  8  Bulst.  95.)  But  it  is  contended,  that  this  was 
a  bare  naked  lie ;  that,  as  no  collusion  with  Falch  is  charged, 
it  does  not  amount  to  a  fraud :  and,  if  there  were  any  fraud,  the 
nature  of  it  is  not  stated.  And  it  was  supposed  by  the  counsel 
who  originally  made  the  motion,  that  no  action  could  be  main- 
tained, unless  the  defendant,  who  made  this  false  assertion,  had 
an  interest  in  so  doing.  I  agree  that  an  action  cannot  be 
supported  for  telling  a  bare  naked  lie ;  but  that  I  define  to  be, 
saying  a  thing  which  is  false,  knowing  or  not  knowing  it  to  be 
so,  and  without  any  design  to  injure,  cheat,  or  deceive,  another 
person.  Every  deceit  comprehends  a  lie ;  but  a  deceit  is  more 
than  a  lie  on  account  of  the  view  with  which  it  is  practised,  its 
being  coupled  with  some  dealing,  and  the  injury  which  it  is 
calculated  to  occasion,  and  does  occasion,  to  another  person. 
Deceit  is  a  very  extensive  head  in  the  law ;  and  it  will  be  proper 
to  take  a  short  view  of  some  of  the  cases  which  have  existed  on 
the  subject,  to  see  how  far  the  courts  have  gone,  and  what  are 
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the  principles  upon  which  they  have  decided.  I  lay  out  of  the  1789. 
question  the  case  in  2  Cro.  196,  and  all  other  cases  which  relate  pa^Zey  v. 
to  freehold  interest  in  lands :  for  they  go  on  the  special  reason  Fbkeman. 
that  the  seller  cannot  have  them  without  title,  and  the  buyer  is 
at  his  peril  to  see  it.  But  the  cases  cited  on  the  part  of  the 
defendant,  deserving  notice,  are  Yelv.  20.  Garth.  90.  Salk.  210. 
The  first  of  these  has  been  fully  stated  by  my  brother  Grose  : 
but  it  is  to  be  observed  that  the  book  does  not  affect  to  give  the 
reasons  on  which  the  Court  delivered  their  judgment :  but  it  is  a 
case  quoted  by  counsel  at  the  bar,  who  mentions  what  was 
alleged  by  counsel  in  the  other  case.  If  the  Court  went  on  a 
distinction  between  the  words  warranty  and  affirmation,  the  case 
is  not  law :  for  it  was  rightly  held  by  Holt,  C.  J.  in  the  subse- 
quent cases,  and  has  been  uniformly  adopted  ever  since,  that  an 
affirmation  at  the  time  of  a  sale  is  a  warranty,  provided  it  appear 
on  evidence  to  have  been  so  intended.  But  the  true  ground  of 
that  determination  was,  that  the  assertion  was  of  mere  matter  of 
judgment  and  opinion ;  of  a  matter  of  which  the  defendant  had 
no  particular  knowledge,  but  of  which  many  men  will  be  of 
many  minds,  and  which  is  often  governed  by  whim  and  caprice. 
Judgment  or  opinion,  in  such  case,  implies  no  knowledge.  And 
here  this  case  differs  materially  from  that  in  Yelverton :  my 
brother  Gross  considers  this  assertion  as  mere  matter  of  opinion 
only ;  but  I  differ  from  him  in  that  respect.  For  it  is  stated  on 
this  record,  that  the  defendant  knew  that  the  fact  was  false.  The 
case  in  Yelv.  admits,  that  if  there  had  been  fraud,  it  would  have 
been  otherwise.  The  case  of  Crosse  v.  Gardner,  Carth.  90,  was 
upon  an  affirmation  that  oxen,  which  the  defendant  had  in  his 
possession,  and  sold  to  the  plaintiff  were  his,  when  in  truth  they 
belonged  to  another  person.  The  objection  against  the  action 
was  that  the  declaration  neither  stated  that  the  defendant 
deceitfully  sold  them,  or  that  he  knew  them  to  be  the  property  of 
another  person ;  and  a  man  may  be  mistaken  in  his  property 
and  right  to  a  thing  without  any  fraud  or  ill  intent.  Ex  con- 
eessis  therefore,  if  there  were  fraud  or  deceit  the  action  would 
lie;  and  knowledge  of  the  falsehood  of  the  thing  asserted  is 
fraud  and  deceit.  But  notwithstanding  these  objections,  the 
Court  held  that  the  action  lay,  because  the  plaintiff  bad  no 
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1789.        means  of  knowing  to  whom  the  property  belonged  bat  only  by 
Pallet  v,    the  possession.    And  in  Gro.  Jac.  474,  it  was  held,  that  affirnung 
them  to  be  his,  knowing  them  to  be  a  stranger's,  is  the  offence, 
and  cause  of  action.     The  case  of  Medina  v.  Stoughton,*  in  the 
point  of  decision,  is  the  same  as  Crosse  v.  Gardner :  but  there  is 
an  obiter  dictum  of  Holt,  Ch.  J.,  that  where  the  seller  of  a 
personal  thing  is  out  of  possession,  it  is  otherwise,  for  there  may 
be  room  to  question  the  seller's  title,  and  caveat  emptor  in  such 
case  to  have  an  express  warranty,  or  a  good  title.    This  distinc- 
tion by  Holt  is  not  mentioned  by  Lord  Baym.  598,  who  reports 
the  same  case :  and  if  an  affirmation  at  the  time  of  sale  be  a 
warranty,  I  cannot  feel  a  distinction  between  the  vendor's  being 
in  or  out  of  possession.     The  thing  is  bought  of  him,  and  in 
consequence  of  his  assertion  :  and  if  there  be  any  difference,  it 
seems  to  me  that  the  case  is  strongest  against  the  vendor  when 
he  is  out  of  possession,  because  then  the  vendee  has  nothing  bat 
the  warranty  to  rely  on.     These  cases  then  are  so  far  from  being 
authorities  against  the  present  action,  that  they  shew  that,  if 
there  be  fraud  or  deceit,  the  action  will  lie ;  and  that  knowledge 
of  the  falsehood  of  the  thing  asserted  is  fraud  and  deceit. 
Collusion  then  is  not  necessary  to  constitute  fraud.    In  the  case 
of  a  conspiracy,  there  must  be  a  collusion  between  two  or  more 
to  support  an  indictment :  but  if  one  man  alone  be  guilty  of  an 
offence,  which,  if  practised  by  two,  would  be  the  subject  of  an 
indictment  for  a  conspiracy,  he  is  civilly  Uable  in  an  action  for 
reparation  of  damages  at  the  suit  of  the  person  injured.     That 
knowledge  of  the  falsehood  of  the  thing  asserted  constitutes 
fraud,  though  there  be  no  collusion,  is  further  proved  by  the 
case  of  Risney  v.  Selhy,  Salk.  211,  where,  upon  a  treaty  for  the 
purchase  of  an  house,  the  defendant  fraudulently  affirmed  that  the 
rent  was  802.  per  annum,  when  it  was  only  202.  per  annum,  and 
the  plaintiff  had  his  judgment ;  for  the  value  of  the  rent  is  a 
matter  which  lies  in  the  private  knowledge  of  the  landlord  and 
tenant,  and  if  they  affirm  the  rent  to  be  more  than  it  is,  the 
purchaser  is  cheated,  and  ought  to  have  a  remedy  for  it.    No 
collusion  was  there  stated,  nor  does  it  appear  that  the  tenant 
was  ever  asked  a  question  about  the  rent,  and  yet  the  purchaser 
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might  have  applied  to  him  for  information ;  but  the  judgment  1789. 
proceeded  wholly  upon  the  ground  that  the  defendant  knew  that  pablet  v, 
what  he  asserted  was  false.  And  by  the  words  of  the  book  it  ^*"™^n- 
seems  that,  if  the  tenant  had  said  the  same  thing,  he  also  would 
have  been  liable  to  an  action.  If  so,  that  would  be  an  answer  to 
the  objection,  that  the  defendant  in  this  case  had  no  interest  in 
the  assertion  which  he  made.  But  I  shall  not  leave  this  point 
on  the  dictum  or  inference  which  may  be  collected  from  that 
case.  If  A.  by  fraud  and  deceit  cheat  B.  out  of  1,0002.,  it  makes 
no  difference  to  B.  whether  A.,  or  any  other  person,  pockets  that 
1,0002.  He  has  lost  his  money,  and  if  he  can  fix  fraud  upon  A., 
reason  seems  to  say  that  he  has  a  right  to  seek  satisfaction 
against  him.  Authorities  are  not  wanting  on  this  point.  (1 
Roll.  Abr.  91,  pi.  7.)  If  the  vendor  aflSirm  that  the  goods  are  the 
goods  of  a  stranger  his  friend,  and  that  he  had  authority  from 
him  to  sell  them,  and  upon  that  B.  buy  them,  when  in  truth 
they  are  the  goods  of  another,  yet  if  he  sell  them  fraudulently 
and  falsely  on  this  pretence  of  authority,  though  he  do  not 
warrant  them,  and  though  it  be  not  averred  that  he  sold  them 
knowing  them  to  be  the  goods  of  the  stranger,  yet  B.  shall  have 
an  action  for  this  deceit.  It  is  not  clear  from  this  case,  whether 
the  fraud  consisted  in  having  no  authority  from  his  friend,  or  in 
knowing  that  the  goods  belonged  to  another  person :  what  is 
said  at  the  end  of  the  case  only  proves  that  falsely  and  fraudu- 
lently are  equivalent  to  knowingly.  If  the  first  were  the  fact  in 
the  case,  namely  that  he  had  no  authority,  the  case  does  not 
apply  to  this  point :  but  if  he  had  an  authority  from  his  friend, 
whatever  the  goods  were  sold  for  his  friend  was  entitled  to,  and 
he  had  no  interest  in  them.  But  however  that  might  be,  the 
next  case  admits  of  no  doubt.  For  in  1  Ro.  Abr.  100,  pi.  1,  it 
was  held,  that  if  a  man  acknowledge  a  fine  in  my  name,  or 
acknowledge  a  judgment  in  an  action  in  my  name  of  my  land, 
this  shall  bind  me  for  ever ;  and  therefore  I  may  have  a  writ  of 
deceit  against  him  who  acknowledged  it.  So  if  a  man  acknow- 
ledge a  recognizance,  statute-merchant,  or  staple,  there  is  no 
foundation  for  supposing  that  in  that  case  the  person  acknow- 
ledging the  fine  or  judgment  was  the  same  person  to  whom  it 
was  so  acknowledged.    If  that  had  been  necessary,  it  would  have 
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1789.  been  so  stated ;  but  if  it  were  not  so,  he  who  acknowledged  the 
Paslkt  V,  fine  had  no  interest  in  it.  Again,  in  1  Bo.  Abr.  95, 1.  25,  it  is 
^^^^^^^^^-  said,  if  my  servant  lease  my  land  to  another  for  years,  reserving 
a  rent  to  me,  and  to  persuade  the  lessee  to  accept  it,  he  promise 
that  he  shall  enjoy  the  land  without  incumbrances  ;  if  the  land 
be  incumbered,  &c.  the  lessee  may  have  an  action  on  the  case 
against  my  servant,  because  he  made  an  express  warranty. 
Here  then  is  a  case  in  which  the  party  had  no  interest  whatever. 
The  same  case  is  reported  in  Gro.  Jac.  425,  but  no  notice  is 
taken  of  this  point ;  probably  because  the  reporter  thought  it 
immaterial  whether  the  warranty  be  by  the  master  or  servant. 
And  if  the  warranty  be  made  at  the  time  of  the  sale,  or  before 
the  sale,  and  the  sale  is  upon  the  faith  of  the  warranty,  I  can 
see  no  distinction  between  the  cases.  The  gist  of  the  action  is 
fraud  and  deceit,  and  if  that  fraud  and  deceit  can  be  fixed  by 
evidence  on  one  who  had  no  interest  in  his  iniquity,  it  proves 
his  malice  to  be  the  greater.  But  it  was  objected  to  this  decla- 
ration, that  if  there  were  any  fraud,  the  nature  of  it  is  not 
stated :  to  this  the  declaration  itself  is  so  direct  an  answer,  that 
the  case  admits  of  no  other.  The  fraud  is,  that  the  defendant 
procured  the  plaintiffs  to  sell  goods  on  credit  to  one  whom  they 
would  not  otherwise  have  trusted,  by  asserting  that  which  he 
knew  to  be  false.  Here  then  is  the  fraud,  and  the  means  by 
which  it  was  committed ;  and  it  was  done  with  a  view  to  enrich 
Falch  by  impoverishing  the  plaintiffs,  or,  in  other  words,  by 
cheating  the  plaintiffs  out  of  their  goods.  The  cases  which  I 
have  stated,  and  Sid.  146,  and  1  Keb.  522,  prove  that  the 
declaration  states  more  than  is  necessary ;  for  fraudvienter 
without  scienSf  or  sciens  without  fraudulenter,  would  be  suffi- 
cient to  support  the  action.  But,  as  Mr.  J.  Twisdbn  said  in  that 
case,  the  fraud  must  be  proved.  The  assertion  alone  wiU  not 
maintain  the  action ;  but  the  plaintiff  must  go  on  to  prove  that 
it  was  false,  and  that  the  defendant  knew  it  to  be  so :  by  what 
means  that  proof  is  to  be  made  out  in  evidence  need  not  be 
stated  in  the  declaration.  Some  general  arguments  were  urged 
at  the  bar,  to  shew  that  mischiefs  and  inconveniences  would 
arise  if  this  action  were  sustained  ;  for  if  a  man,  who  is  asked  a 
question  respecting  another's  responsibility,  hesitate^  or  is  silent, 
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he  blasts  the  character  of  the  tradesman  :  and  if  he  say  that  he        1789. 

is  insolvent,  he  may  not  be  able  to  prove  it.    But  let  us  see  what     paslbt  «. 

is  contended  for :  it  is  nothing  less  than  that  a  man  may  assert    ^»"^**^- 

that  which  he  knows  to  be  false,  and  thereby  do  an  everlasting 

injury  to  his  neighbour,  and  yet  not  be  answerable  for  it.     This 

is  as  repugnant  to  law  as  it  is  to  morality.     Then  it  is  said,  that 

the  plaintiffs  had  no  right  to  ask  the  question  of  the  defendant. 

But  I  do  not  agree  in  that ;  for  the  plaintiffs  had  an  interest  in 

knowing  what  the  credit  of  Falch  was.    It  was  not  the  inquiry  of 

idle  curiosity,  but  it  was  to  govern  a  very  extensive  concern. 

The  defendant  undoubtedly  had  his  option  to  give  an  answer  to 

the  question,  or  not :  but  if  he  gave  none,  or  said  he  did  not 

know,  it  is  impossible  for  any  court  of  justice  to  adopt  the 

possible  inferences  of  a  suspicious  mind  as  a  ground  for  grave 

judgment.     All  that  is  required  of  a  person  in  the  defendant's 

situation  is,  that  he  shall  give  no  answer,  or  that  if  he  do,  he 

shall  answer  according  to  the  truth  as  far  as  he  knows.    The 

reasoning  in  the  case  of  Coggs  v.  Barnard  which  was  cited  by 

the  plaintiff's  counsel,  is  I  think  very  applicable  to  this  part  of 

the  case.     If  the  answer  import  insolvency,  it  is  not  necessary 

that  the  defendant  should  be  able  to  prove  that  insolvency  to  a 

jury ;  for  the  law  protects  a  man  in  giving  that  answer,  if  he 

does  it  in  confidence  and  without  malice.     No  action  can  be 

maintained  against  him  for  giving  such  an  answer  unless  express 

malice  can  be  proved.    From  the  circumstance  of  the  law  giving 

that  protection,  it  seems  to  follow,  as  a  necessary  consequence, 

that  the  law  not  only  gives  sanction  to  the  question,  but  requires 

that,  if  it  be  answered  at  all,  it  shall  be  answered  honestly. 

There  is  a  case  in  the  books,  which,  though  not  much  to  be 

relied  on,  yet  serves  to  shew  that  this  kind  of  conduct  has  never 

been  thought  innocent  in  Westminster  Hall.    In  R.  v.  Ounston, 

1  Str.  583,  the  defendant  was  indicted  for  pretending  that  a 

person  of  no  reputation  was  Sir  J.  Thornycraft,  whereby  the 

prosecutor  was  induced  to  trust  him ;  and  the  Court  refused  to 

grant  a  certiorari,  unless  a  special  ground  were  laid  for  it.     If  the 

assertion  in  that  case  had  been  wholly  innocent,  the  Court  would 

not  have  hesitated  a  moment.    How  indeed  an  indictment  could 

be  maintained  for  that,  I  do  not  well  understand  ;    nor  have  I 
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1789.        learnt  what  became  of  it.     The  objection  to  the  indictment  is, 

Pablbt  V,     that  it  was  merely  a  private  injury :  but  that  is  no  answer  to 

Fbebman.     ^^  action.    And  if  a  man  will  wickedly  assert  that  which  he 

knows  to  be  false,  and  thereby  draws  his  neighbour  into  a  heavy 

loss,  even  though  it  be  under  the  specious  pretence  of  serving 

his  friend,  I  say  amis  talibtts  Utis  nonjura  subserviunt. 

ASHHURST,  J. : 

[  61  ]  The  objection  in  this  case,  which  is  to  the  third  count  in  the 

declaration,  is,  that  it  contains  only  a  bare  assertion,  and  does 
not  state  that  the  defendant  had  any  interest,  or  that  he  colluded 
with  the  other  party  who  had.  But  I  am  of  opinion  that  the 
action  lies  notwithstanding  this  objection.  It  seems  to  me  that 
the  rule  laid  down  by  Crokb,  J.  in  Bayly  v.  Merrel*  is  a  sound 
and  soUd  principle,  namely,  that  fraud  without  damage,  or 
damage  without  fraud,  will  not  found  an  action ;  but  where  both 
concur,  an  action  will  he.  The  principle  is  not  denied  by  the 
other  Judges,  but  only  the  application  of  it,  because  the  party 
injured  there,  who  was  the  carrier,  had  the  means  of  attaining 
certain  knowledge  in  his  own  power,  namely,  by  weighing  the 
goods ;  and  therefore  it  was  a  foolish  credulity  against  which  the 
law  will  not  relieve.  But  that  is  not  the  case  here,  for  it  is 
expressly  charged  that  the  defendant  knew  the  falsity  of  the 
allegation,  and  which  the  jury  have  found  to  be  true ;  but  non 
constat  that  the  plaintiffs  knew  it,  or  had  any  means  of  knowing 
it,  but  trusted  to  the  veracity  of  the  defendant.  And  many 
reasons  may  occur  why  the  defendant  might  know  that  fact 
better  than  the  plaintiffs  ;  as  if  there  had  before  this  event  sub- 
sisted a  partnership  between  him  and  Falch,  which  had  been 
dissolved  :  but  at  any  rate  it  is  stated  as  a  fact  that  he  knew  it. 
It  is  admitted  that  a  fraudulent  affirmation,  when  the  party  mak- 
ing it  has  an  interest,  is  a  ground  of  action ;  as  in  Risney  v.  Selhy^\ 
which  was  a  false  affirmation  made  to  a  purchaser  as  to  the  rent 
of  a  farm  which  the  defendant  was  in  treaty  to  sell  to  him.  But 
it  was  argued  that  the  action  lies  not  unless  where  the  party 
making  it  has  an  interest,  or  colludes  with  one  who  has.  I  do 
not  recollect  that  any  case  was  cited  which  proves  such  a  posi- 
«  3  Bulst.  95.  t  Salk.  211. 
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tion ;  but  if  there  were  any  such  to  be  found,  I  should  not  hesi-  1789. 
tate  to  say  that  it  could  not  be  law ;  for  I  have  so  great  a  paslby  «. 
veneration  for  the  law  as  to  suppose  that  nothing  can  be  law 
which  is  not  founded  in  common  sense  or  common  honesty.  For 
the  gist  of  the  action  is  the  injury  done  to  the  plaintiff,  and  not 
whether  the  defendant  meant  to  be  a  gainer  by  it :  what  is  it  to 
the  plaintiff  whether  the  defendant  was  or  was  not  to  gain  by  it ; 
the  injury  to  him  is  the  same.  And  it  should  seem  that  it  ought 
more  emphatically  to  lie  against  him,  as  the  malice  is  more  dia- 
bolical, if  he  had  not  the  temptation  of  gain.  For  the  same  rea- 
son, it  cannot  be  necessary  that  the  defendant  should  collude 
with  one  who  has  an  interest.  But  if  collusion  were  necessary, 
there  seems  all  the  reason  in  the  world  to  suppose  both  interest 
and  collusion  from  the  nature  of  the  act;  for  it  is  to  be  hoped 
that  there  is  not  to  be  found  a  disposition  so  diabolical  as  to 
prompt  any  man  to  injure  another  without  benefiting  himself. 
But  it  is  said,  that  if  this  be  determined  to  be  law,  any  man  may 
have  an  action  brought  against  him  for  telling  a  lie,  by  the 
crediting  of  which  another  happens  eventually  to  be  injured. 
But  this  consequence  by  no  means  follows ;  for  in  order  to  make 
it  actionable,  it  must  be  accompanied  with  the  circumstances 
averred  in  this  count,  namely,  that  the  defendant,  "  intending  to 
deceive  and  defraud  the  plaintiffs,  did  deceitfully  encourage  and 
persuade  them  to  do  the  act,  and  for  that  purpose  made  the  false 
affirmation,  in  consequence  of  which  they  did  the  act."  Any  lie 
accompanied  with  those  circumstances  I  should  clearly  hold  to 
be  the  subject  of  an  action :  but  not  a  mere  lie  thrown  out  at 
random  without  any  intention  of  hurting  anybody,  but  which 
some  person  was  foolish  enough  to  act  upon ;  for  the  qtu)  animo 
is  a  great  part  of  the  gist  of  the  action.  Another  argument 
which  has  been  made  use  of  is,  that  this  is  a  new  case,  and  that 
there  is  no  precedent  of  such  an  action.  Where  cases  are  new 
in  their  principle,  there  I  admit  that  it  is  necessary  to  have 
recourse  to  legislative  interposition  in  order  to  remedy  the  griev- 
ance :  but  where  the  case  is  only  new  in  the  instance,  and  the 
only  question  is  upon  the  application  of  a  principle  recognized  in 
the  law  to  such  new  case,  it  will  be  just  as  competent  to  courts 
of  justice  to  apply  the  principle  to  any  case  which  may  arise  two 
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1789.  centuries  hence  as  it  was  two  centuries  ago :  If  it  were  not,  we 
Paslbt  V,  ought  to  blot  out  of  our  law  books  one  fourth  part  of  the  cases 
Frebman.  ^YiqX  are  to  be  found  in  them.  The  same  objection  might  in  my 
opinion  have  been  made  with  much  greater  reason  in  the  case  of 
Coggs  V.  Barnard ;  for  there  the  defendant,  so  far  from  meaning 
an  injury,  meant  a  kindness,  though  he  was  not  so  careful  as  he 
should  have  been  in  the  execution  of  what  he  undertook.  And 
indeed  the  principle  of  the  case  does  not,  in  my  opinion,  seem 
so  clear  as  that  of  the  case  now  before  us,  and  yet  that  case  has 
always  been  received  as  law.  Indeed  one  great  reason  perhaps 
why  this  action  has  never  occurred  may  be  that  it  is  not  likely 
that  such  a  species  of  fraud  should  be  practised  unless  the  party 
is  in  some  way  interested.  Therefore  I  think  the  rule  for  arrest- 
ing the  judgment  ought  to  be  discharged. 

Lord  Eenyon,  Gh.  J. : 

[  63  ]  I  am  not  desirous  of  entering  very  fully  into  the  discussion  of 

this  subject,  as  the  argument  comes  to  me  quite  exhausted  by 
what  has  been  said  by  my  brothers.  But  still  I  will  say  a  few 
words  as  to  the  grounds  upon  which  my  opinion  is  formed.  All 
laws  stand  on  the  best  and  broadest  basis  which  go  to  enforce 
moral  and  social  duties.  Though  indeed  it  is  not  every  moral 
and  social  duty  the  neglect  of  which  is  the  ground  of  an  action. 
For  there  are,  which  are  called  in  the  civil  law,  duties  of  im- 
perfect obligation,  for  the  enforcing  of  which  no  action  lies. 
There  are  many  cases  where  the  pure  effusion  of  a  good  mind 
may  induce  the  performance  of  particular  duties,  which  yet  can- 
not be  enforced  by  municipal  laws.  But  there  are  certain  duties, 
the  non-performance  of  which  the  jurisprudence  of  this  country 
has  made  the  subject  of  a  civil  action.  And  I  find  it  laid  down 
by  the  Lord  Gh.  B.  Gomyns,*  that ''  an  action  upon  the  case  for 
a  deceit  lies  when  a  man  does  any  deceit  to  the  damage  of 
another."  He  has  not,  indeed,  cited  any  authority  for  this 
opinion ;  but  his  opinion  alone  is  of  great  authority ;  since  he 
was  considered  by  his  contemporaries  as  the  most  able  lawyer  in 
Westminster  Hall.  Let  us,  however,  consider  whether  that  pro- 
position is  not  supported  by  the  invariable  principle  in  all  the 
*  Com.  Dig.  tit.  *'  Action  upon  tHe  case  for  a  deceit."    A.  1. 
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cases  on  this  subject.  In  8  Bolstr.  95.  it  was  held  by  Cboke,  J.  .  1789. 
that  **  fraud  without  damage,  or  damage  without  fraud,  gives  no  pasley  «. 
cause  of  action  :  but  where  these  two  do  concur,  there  an  action  *  *'*****^*' 
lieth."  It  is  true,  as  has  been  already  observed,  that  the  judges 
were  of  opinion  in  that  case  that  the  action  did  not  lie  on  other 
grounds.  But  consider  what  those  grounds  were.  Doddbridob, 
J.  said,  "  if  we  shall  give  way  to  this,  then  every  carrier 
would  have  an  action  upon  the  case :  but  he  shall  not  have  any 
action  for  this,  because  it  is  merely  his  own  default  that  he 
did  not  weigh  it.  Undoubtedly  where  the  common  prudence  and 
caution  of  man  are  sufficient  to  guard  him,  the  law  will  not 
protect  him  in  his  negligence.  And  in  that  case,  as  reported  in 
Gro.  Jac.  886,  the  negligence  of  the  plaintiff  himself  was  the 
cause  for  which  the  Court  held  that  the  action  was  not  maintain- 
able. Then  how  does  the  principle  of  that  case  apply  to  the 
present  ?  There  are  many  situations  in  life,  and  particularly  in 
the  commercial  world,  where  a  man  cannot  by  any  diligence 
inform  himself  of  the  degree  of  credit  which  ought  to  be  given  to 
the  persons  with  whom  he  deals ;  in  which  cases  he  must  apply 
te  those  whose  sources  of  intelligence  enable  them  to  give  that 
information.  The  law  of  prudence  leads  him  to  apply  to  them, 
and  the  law  of  morality  ought  to  induce  them  to  give  the  informa- 
tion required.  In  the  case  of  Bulstrode  the  carrier  might  have 
weighed  the  goods  himself :  but  in  this  case  the  plaintiffs  had  no 
means  of  knowing  the  state  of  Falch's  credit  but  by  an  applica- 
tion to  his  neighbours.  The  same  observation  may  be  made  to 
the  cases  cited  by  the  defendant's  counsel  respecting  titles  to  real 
property.  For  a  person  does  not  have  recourse  to  common  con- 
versations to  know  the  title  of  an  estate  which  he  is  about  to 
purchase :  but  he  may  inspect  the  title  deeds  ;  and  he  does  not 
use  common  prudence  if  he  rely  on  any  other  security.  In  the 
case  in  Bulstrode  the  Court  seemed  to  consider  that  damnum 
and  injuria  are  the  grounds  of  this  action  ;  and  they  all  admitted 
that,  if  they  had  existed  in  that  case,  the  action  would  have  lain 
there ;  for  the  rest  of  the  judges  did  not  controvert  the  opinion 
of  Cboee,  J.,  but  denied  the  appUcation  of  it  to  that  particular 
case.  Then  it  was  contended  here  that  the  action  cannot  be 
maintained  for  telling  a  naked  lie :  but  that  proposition  is  to  be 
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1789.  taken  9uh  modo.  Jl,  indeed,  no  injury  is  occasioned  by  the  lie, 
Pablet  v.  it  is  not  actionable :  but  if  it  be  attended  with  a  damage,  it  then 
becomes  the  subject  of  an  action.  As  calling  a  woman  a  whore, 
if  she  sustain  no  damage  by  it,  is  not  actionable ;  but  if  she  loses 
her  marriage  by  it,  then  she  may  recover  satisfaction  in  damages. 
But  in  this  case  the  two  grounds  of  the  action  concur :  here  are 
both  the  damnum  et  injuria.  The  plaintiffs  applied  to  the  defen- 
dant telling  him  that  they  were  going  to  deal  with  Falch,  and 
desiring  to  be  informed  of  his  credit,  when  the  defendant  fraudu- 
lently, and  knowing  it  to  be  otherwise,  and  with  a  design  to 
deceive  the  plaintiffs,  made  the  false  affirmation  which  is  stated 
on  the  record,  by  which  they  sustained  a  considerable  damage. 
Then  can  a  doubt  be  entertained  for  a  moment  but  that  this  is 
injurious  to  the  plaintiffs  ?  If  this  be  not  an  injury,  I  do  not 
know  how  to  define  the  word.  Then  as  to  the  loss,  this  is  stated 
in  the  declaration,  and  found  by  the  verdict.  Several  of  the 
words  stated  in  this  declaration,  and  particularly  '*  fraudulent^r,*' 
did  not  occur  in  several  of  the  cases  cited.  It  is  admitted  that 
the  defendant's  conduct  was  highly  immoral,  and  detrimental  to 
society.  And  I  am  of  opinion  that  the  action  is  maintainable  on 
the  grounds  of  deceit  in  the  defendant,  and  injury  and  loss  to  the 

plaintiffs. 

Rule  for  arresting  the  judgment  discharged. 


1789.  HOPKINS  V.  DE  ROBECK 

^^'  (3  Tf.  R  79—80.) 

The  secretaiy  *  of  a  foreign  minister  is  priyileged  from  arrest,  though 
his  name  be  not  registered  at  the  office  of  either  of  the  secretaries  of 
state. 

A  RULE  was  obtained  to  shew  cause  why  the  bill  of  Middlesex 
issued  in  this  case  should  not  be  set  aside,  and  the  bail- 
bond  delivered  up  to  be  cancelled,  on  the  defendant's  affidavit ; 
stating,  that  he  was  a  subject,  and  an  officer  in  the  army,  of  the 
King  of  Sweden  ;  that  in  consequence  of  the  war  between  Sweden 
and  Bussia  and  Denmark,  he  was  sent  here  with  dispatches 

*  An  attach^  is  within  the  privilege :  Parki'Mon  y.  PoUer  (1885)  16 
aB.D.  162,  157. 
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from  the  Swedish  king  to  his  ambaBsador  Baron  Nolken,  in        1789. 
December  last,  that  since  his  arrival  here  he  has  been  really  and    Hopkins  «. 
truly  employed  as  secretary  to  the  baron  in  transcribing  state  ^'  ^obbck, 
papers  relative  to  such  embassy,  &c. ;   and  that  he  does  not 
carry  on  any  trade,  nor  is  he  subject  to  the  bankrupt  laws. 
This  affidavit  was  accompanied  with  a  certificate  from  Baron 
Nolken,  that  the  defendant  was  his  secretary,  &c. 

Qarrmv  now  shewed  cause,  contending  that  the  defendant 
was  not  intitled  to  the  privilege  from  arrest,  because  he  was  not 
a  domestic  of  the  Swedish  minister.  (Masters  v.  Manly ^  1  Burr. 
401.)  And,  even  if  he  were,  that  he  could  not  have  the  benefit 
of  the  7  An.  c.  12,  because  his  name  was  not  registered  at  the 
office  of  either  of  the  Secretaries  of  State,  as  required  by  the 
6th  section  of  that  act. 

Shepherd^  in  support  of  the  rule,  insisted  that  it  was  not 
necessary  that  the  defendant  should  be  a  domestic  of  the 
ambassador  to  be  entitled  to  the  privilege.  Darling  v,  Atkins^ 
3  Wils.  88,  and  Triquet  v.  Bath,  8  Bur.  1478 ;  were  cases  of 
English  secretaries  to  the  Bavarian  minister.  And  it  would  be 
absurd  to  say  that  a  menial  servant  shall  be  protected,  and  that 
the  secretary,  without  whose  assistance  the  embassy  cannot  be 
carried  on,  shall  not. 

The  Goubt"^  thought  that  the  defendant  was  in  a  situation  in  [  so  ] 
which  he  was  entitled  to  the  privilege  claimed ;  for  that  it  would 
be  impossible  to  carry  on  state  negociations,  unless  persons  in 
his  situation  were  protected.  The  statute  of  Anne  is  only  ex- 
planatory of  the  law  of  nations ;  and  the  words  ''  domestic  and 
domestic  servant "  are  only  put  by  way  of  example.  The  privi- 
lege was  held,  in  the  case  in  Burrow,  to  extend  to  secretaries. 
The  statute  only  requires  the  names  of  the  persons  privileged  to 
be  registered  for  the  purpose  of  proceeding  against  the  parties 
criminally  for  a  violation  of  that  act.  And  as  it  appears  that 
the  defendant  is  really  attached  as  secretary  to  the  embassy,  and 
it  is  not  even  suggested  that  there  is  any  imposition  in  this  claim, 

Let  the  rule  be  made  absohUe* 
*  Mr.  Jufitioe  Buller  was  sittiDg  for  the  Lord  Chanoellor. 
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HAY  V.   THE  EAEL  OF  COVENTRY  and    Othebs. 

(3  T.  B,  83—88.) 

Where  an  estate  was  limited  by  will  to  A.  for  life,  remainder  to  bis 
first  and  other  sons  in  tail  male,  remainder  *'  to  the  use  of  all  and  ereij 
the  daughters,  &c.  as  tenants  in  common,  and  in  default  of  each  iasoe 
to  the  use  of  the  right  heirs  of  the  devisor : "  After  the  death  of  A. 
without  any  son,  an  only  daughter  took  only  an  estate  for  life. 

This  was  a  case  sent  by  the  Lord  Chancellor  for  the  opinion  of 
this  Court,  Sir  Robert  Worsley  being  seised  in  fee  of  the 
premises  in  question,  by  will  dated  4th  June,  1746,  devised  them 
to  James  Worsley  and  Eobert  Worsley,  and  their  heirs,  upon 
trust  to  raise  the  sum  of  5,0002.  for  his  granddaughter,  Lady 
Frances  Carteret,  afterwards  Frances,  Marchioness  of  Tweeddale, 
in  manner  therein  mentioned,  and  subject  thereto,  upon  trust, 
that  the  trustees  should  stand  seised  of  the  premises  to  the  use  of 
his  grandson  Bobert  Lord  Carteret,  who  was  afterwards  Robert 
Earl  Granville,  for  life;  remainder  to  trustees  to  preserve 
contingent  remainders ;  remainder  to  the  first  and  other  eons  of 
the  said  Lord  Carteret  (afterwards  Earl  Granville)  in  tail  male; 
remainder  to  the  said  Frances  Marchioness  of  Tweeddale,  by  her 
then  name  of  Lady  Frances  Carteret,  for  life;  remainder  to 
trustees  to  preserve  contingent  remainders;  remainder  to  the 
first  and  other  sons  of  the  said  Lady  Frances  Carteret,  in  tail 
male,  and  in  default  of  such  issue  "to  the  use  of  all  and  every 
the  daughter  and  daughters  of  the  body  of  the  said  Lady  Frances 
Carteret  lawfully  issuing,  as  tenants  in  common,  and  not  as  joint 
tenants ;  and  in  default  of  such  issue,  to  the  use  and  behoof  of 
his  own  right  heirs  for  ever."  Sir  Robert  Worsley  died  the 
23d  July,  1747,  without  issue,  and  without  revoking  his  will. 
Robert  Earl  Granville  entered  and  died  12th  of  February,  1776, 
without  issue.  Lady  Frances  Carteret,  afterwards  Marchioness 
of  Tweeddale,  had  issue  one  son,  who  died  an  infant  in  the  life- 
time of  the  said  Robert  Earl  Granville,  and  one  daughter  named 
Lady  Catherine,  who  intermarried  with  Edward  Hay,  Esq. ;  and 
the  said  Lady  Catherine  Hay  died  in  July,  1776,  without  issue 
male,  leaving  the  plaintiff  Frances  Hay  an  infant,  her  only 
daughter    and    issue.      The    question    is,    what    estate    Lady 
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Catherine  Hay  deceased,  the  plaintiff's  late  mother,  took  in  the        1789. 

estates  in  question  ?  hat~«. 

The  Eabl  of 

COYBNTBT. 

Simeon,  for  the  plaintiff,  contended  that  Lady  Catherine  Hay 
took  an  estate  tail,  otherwise  the  general  intent  of  the  devisor, 
as  collected  from  the  whole  will,  could  not  be  effected. 

Chambrey  contra,  was  stopped  by  the  Court. 

Lord  Eemton,  Ch.  J.,  said : 

This  being  a  case  in  which  the  Court  was  to  certify  to  the  [8ft] 
Lord  Chancellor,  he  thought  it  necessary  to  say  a  few  words,  in 
order  that  the  grounds  of  his  judgment  might  be  known. — The 
general  rule,  which  is  laid  down  in  the  books,  and  on  which 
alone  courts  can  with  any  safety  proceed  in  the  decision  of 
questions  of  this  kind,  is  to  collect  the  testator's  intention  from 
the  words  which  he  has  used  in  his  will,  and  not  from  con- 
jecture. It  is  not  necessary  that  any  technical  or  artificial  form 
of  words  should  be  used  in  a  will ;  but  we  must  collect  the 
meaning  of  the  testator  from  those  words  which  he  has  used, 
and  cannot  add  words  which  he  has  not  used.  The  objection 
then  occurs  in  this  case,  voluit  sed  non  dixit.  The  plaintiff's 
argument  goes  to  shew  that  the  daughters  took  estates  tail 
general;  but  that  could  not  have  been  the  intention  of  the 
devisor,  as  no  such  estate  is  given  by  any  part  of  the  will ;  and 
the  devisor  has  totally  laid  aside  the  daughters  of  the  first  devisee 
and  the  daughters  of  his  sons.  The  words  here  used,  technically 
considered,  only  confer  an  estate  for  life  on  Lady  Cath.  Hay. 
It  was  once  doubted  whether  an  estate  for  life  could  be  given  to 
unborn  issue :  and  that  doubt  was  stated  by  the  counsel  as  a 
reason  in  the  Duke  of  Marlborough's  case  in  the  House  of  Lords, 
but  was  afterwards  abandoned.  It  is  not  necessary  for  me  to  say 
what  effect  that  would  have  had  in  the  present  case,  if  that  point 
had  remained  undecided ;  because  the  law  has  now  clearly  settled 
that  an  estate  for  life  may  be  limited  to  unborn  issue,  provided 
the  devisor  does  not  go  farther  and  give  an  estate  in  succession 
to  the  children  of  such  unborn  issue.*    Then  it  has  been  argued 

*  Explained  by  Cotton,  L.J.,  in  WhiUnf  v.  Mitchell  {IS90)  44  Gh,  P. 
?5,  90,  59  L.  J.  Ch.  486, 
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1789.        that  we  may  presume  an  intention  in  the  devifior  from  other 
Hat  V,      parts  of  the  will  to  give  an  estate  in  succession  to  the  daughters : 
^CovB»TBY,^  but  I  cannot  find  any  words  in  the  will  to  warrant  such  a 
construction.    If  indeed  the  word  *'  such  '*  had  not  been  intro- 
duced in  this  clause,  we  might  perhaps  have  said  that,   as 
"  issue"  is  genus  generalissirMim^  it  should  include  all  the  progeny. 
But  here  the  word  "  such  "  is  relative,  and  restrains  the  words 
which  accompany  it.     Then  it  is  said  that  the  Court  went  as  far, 
in  Robinson  v.  Robinson*  and  the  other  cases  cited,  as  we  are 
desired  to  go  now.    But  it  is  sufficient  to  say  that  in  that  case 
no  doubt  was  entertained  but  that  the  estate  was  intended  to  go 
to  the  issue  of  the  first  taker,  and  the  only  doubt  was  whether 
the  first  taker  should  take  an  estate  for  life  or  in  tail :  and  it  was 
to  be  collected  from  the  whole  will,  which  the  devisor  there  ased 
that  it  was  his  intent  to  give  an  estate-tail.    Then  as  to  the  case 
of  Evans  v.  Astley,\  the  estate  was  limited  in  formal  terms  to  the 
three  first  sons  of  the  devisor's  sister,  and  to  the  heirs  of  their 
bodies,  and  in  the  limitation  to  the  fourth  son  those  words  were 
omitted:  but  afterwards  when  the  devisor  was  directing  what 
was  to  be  done  in  conformity  to  his  will,  he  took  it  for  granted 
that  an  estate  of  inheritance  was   given  to  the  fourth  son, 
for  he  directed  the  sons  of  that  fourth  son  to  take  his  name  and 
arms.    And    I  remember  that  in  determining  that    question 
the  Court  considered  the  rule  adopted  by  Lord  Halb,  noscitur  a 
sodis :  which  was  no  pedantic  or  inconsiderate  expression  when 
falling  from  him,  but  was  intended  to  convey  in  short  terms  the 
grounds  upon  which  he  formed  his  judgment.     The  kindred 
terms,  to  which  the  Court  referred  in  Evans  v.  AsUey,  were  the 
limitations  to  all  the  other  brothers,  and  a  requisition  that  the 
devisor's  name  and  arms  should  be  borne  by  them  and  their 
descendants.    And  the  devisor  could  not  be  supposed  to  have 
intended  that  the  estate,  which  was  the  substance,  should  go  one 
way,  and  the  arms  and  name,  which  were  the  shadow,  another. 
That  argument  was  too  forcible  to  be  got  rid  of  in  that  case :  and 
I  agree  with  Mr.  J.  Aston  that  the  only  reason  for  granting  a 
second  argument  there  was,  the  greatness  of  the  property  in 
dispute,  rather    than  on  account  of    any  doubt   which    was 
entertained  on  the  subject.    This  case  is  precisely  similar  to  that 
*  I  Burr.  38.  t  3  Burr.  1670. 
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of  Den  dem.  Briddon  v.  Page*  which  was  determined  in  this 
Court  in  M.  24  G.  III.  There  the  Court  held  that  sufficient  did 
not  appear  on  the  face  of  the  will  to  warrant  them  in  saying  that 
an  estate  of  inheritance  was  given  to  the  daughter :  that  if  it 
were  left  to  conjecture,  they  might  suppose  that  some  mistake 
had  been  made  in  the  limitation  ;  but  they  could  not  determine 
on  conjecture,  nor  put  that  in  the  devisor's  mouth  which  he  had 
not  said.  In  the  cases  of  Robinson  v.  Robinson^  and  Evans  v. 
Astley,  the  testator  sufficiently  manifested  his  intention :  but 


1789. 

Hay  v. 

The  Eabl  of 

coventbt. 


^In  that  case  the  words  were 
(after  a  devise  to  S.  Nash,  son  of  T. 
and  M.  Nash,  for  life,  remainder  to 
trustees  to  preserye  contingent  re- 
mainders, remainder  to  the  first  and 
other  sons  of  S.  Nash,  and  the  heirs 
male  of  his  and  their  bodies  re- 
speotiyely),  '*  and  for  default  of  such 
issue,  to  the  use  of  all  and  every  the 
daughter  and  daughters  of  the  said 
T.  Nash,  on  the  body  of  the  said  M. 
his  wife  begotten  and  to  be  begotten ; 
and  for  default  of  suoh  issue  to  the 
use  of  the  right  heirs  of  the  said  T. 
Nash  for  ever."  The  following  judg- 
ment was  pronounced  by 

Lord  Mansfield,  C.  J. : 

This  case  does  not  admit  of  argu- 
ment :  it  does  not  admit  of  any  cases 
to  be  quoted :  every  case  on  a  will 
must  depend  on  its  own  circum- 
stances. The  rule  of  law  is  clear, 
that  a  grant  of  an  estate  by  words 
of  purchase  only,  without  words  of 
limitation,  enures  for  life  only. 
When  wills  came  in  vogue,  it  pleased 
the  Judges  to  consider  them  with 
analogy  to  the  rules  of  law  in  the 
construction  of  deeds,  and  not  as  the 
Boman  appointment;  therefore  in 
those  oases  the  estate  is  for  life  only. 
But  indeed  there  is  hardly  an 
instance  where  the  words  of  a  devise 
are  restrained  to  carry  a  life  estate 
only  (i.e.  according  to  another  MS. 
**  for  want  of  words  of  limitation,") 
but  euQh  1^  construction  is  against 


the  intention  of  the  testator;  for 
common  men  do  not  know  the  dif- 
ference between  a  devise  of  land  and 
of  money.  Such,  however,  being 
the  general  settled  rule,  Ck>urts 
have  been  astute  to  find  out,  if 
possible,  from  other  parts  of  a  will, 
what  the  testator  really  intended; 
and  it  is  with  pleasure  that  they 
have  found,  in  hundreds  of  cases, 
sufficient  to  warrant  them  in  giving 
full  effect  to  that  intention.  The 
question  then  comes  to  this.  Whether 
there  be  enough  upon  the  face  of  the 
will  to  say  certainly  what  his  inten- 
tion was ;  for  we  must  not  go  upon 
conjecture.  I  conjecture,  indeed, 
that  this  was  a  blunder,  or  sUp,  and 
that  another  limitation  was  intended ; 
but  I  do  not  know  what  limitation ; 
whether  to  the  heirs  general,  or 
special.  Is  there  any  authority 
which  will  enable  us  to  supply  the 
defect,  and  make  another  will  P  If 
after  the  limitation  to  the  daughters 
of  T.  N.  the  words  had  been  **  and  if 
they  die  without  issue,"  we  would 
have  implied  an  estate  tail ;  but  here 
the  words  are  "for  default  of  such 
issue,"  which  can  only  mean  the 
issue  mentioned  before.  The  Court 
have  no  power  to  strike  out  the  word 
such ;  and  if  they  did,  what  are  they 
to  supply  it  with ;  tail  general,  or 
tail  male  P  That  shews  there  is  no 
intention  apparent  on  the  will  for  the 
Court  to  go  upon.     U  East,  605, 
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1789.        here  he  has  used  no  words  testifying  his  intention  to  give  an 
hat~v.       estate  of  inheritance  to  the  daughters,  and  we  cannot  supply 
them. 


The  £abl  of 

COYENTBT. 


The  following  certificate  was  afterwards  sent  to  the  Lord 
Chancellor : 

''  Having  heard  counsel  upon  the  case  above  referred  to  us,  we 
are  of  opinion  that  Lady  Catherine  Hay  deceased,  the  plaintiffs 
late  mother,  took  an  estate  for  life  in  the  estates  in  question. 

"  Eenyon. 
"  Feb,  20th,  1789.  "  W.  H.  Ashhubst. 

"  N.  Geosb."  ♦ 


1789.       ROE,    on    the    Demise    of    PERRY,    v.   JONES    akd 
^'  Others. 

(In  the  Common  Pleas,  1  H.  Bl.  30—34.) 

JONES  AND  Others     v.   ROE,   Lessee  op  PERRY. 

In  Erbob. 

(3  T.  R.  88—98.) 

A  possibility  coupled  with  an  interest  is  devisable. 

In  an  ejectment  which  was  brought  in  the  Court  of  Common 
Pleas  for  a  house  and  garden  at  Ivelchester,  Somerset,  a  special 
verdict  was  found,  in  substance,  as  follows : 

John  Lockyer,  being  seised  in  fee  of  the  premises  in  guestioHi 
on  the  18th  of  June,  1784,  made  his  will ;  and  after  charging  all 
his  lands  and  hereditaments  with  the  payment  of  certain 
annuities,  devised  in  the  following  manner : 

''And  my  said  lands  and  hereditaments,  thus  charged  as 
aforesaid,  I  give  unto  my  brother  Thomas  Lockyer,  until  his  son 
John,  or  any  other  of  his  younger  sons,  shall  attain  the  age  of 
21  years,  which  shall  first  happen ;  and  in  case  he  shall  have  no 

*  Mr.  Justice  BuUer  was  sitting  for  the  Lord  Chanoellor  when  this  case 
wasarpied. 


Rob. 
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yoanger  son  that  shall  live  to  attain  the  said  age,  but  shall  have        1789. 

only  one  son  that  shall  live  to  attain  the  said  age,  then  until     jones  v. 

such  only  son  shall  attain  the  said  age,  in  trust  that  the  clear 

rents,  issues,  and  profits  of  the  premises,  after  all  charges  and 

reparations  deducted  (except  my  now  dwelling  house  at  Ivel- 

chester,  and  the  garden  and  orchard  thereto  belonging,  which  I 

will  shall  be  enjoyed  by  him  for  his  own  use  during  the  time 

above  mentioned),  be  preserved  and  improved ;  and  the  same, 

with  the  produce  thereof,  I  will  shall  be  laid  out  and  employed 

in  manner  as  is  hereinafter  directed  with  regard  to  the  overplus 

of  the  personal  estate.    And  when  and  as  soon  as  my  said 

nephew  John  Lockyer,  or  any  other  of  the  younger  sons  of  my 

said  brother  Thomas  Lockyer,  bom  or  to  be  bom,  shall  attain 

the  age  of  21  years,  then  I  give  my  said  dwelling-house,  orchard, 

and  garden,  and  all  other  my  said  lands  and  hereditaments, 

thus  charged  as  aforesaid,  unto  my  said  nephew  John  Lockyer, 

or    unto   such  other  son  as  for  the  time    being   shall    be   a 

younger  son  of  my  said  brother  Thomas  Lockyer,  and  shall 

first  attain  his  said  age  of  21  years,  and  to  the  heirs  and  assigns 

of  such  younger  son  for  ever :  but  if  my  said  brother  Thomas 

Lockyer  shall  have  but  one  son  that  shall  live  to  attain  the  said 

age,  then  I  give  the  same  unto  such  only  son,  his  heirs  and 

assigns  for  ever.    And  in  case  my  said  brother  Thomas  Lockyer 

shall  have  no  son  that  shall  live  to  attain  the  age  of  21  years, 

then  I  give  the  same  unto  my  said  brother  Thomas  Lockyer, 

his  heirs,  &c."    The  testator  died  on  the  28rd  of  October,  1734, 

leaving  the  said  Thomas  Lockyer  his  brother,  his  heir  at  law, 

and  Joseph  Tolson  Lockyer  and  John  Lockyer,  the  two  sons  of 

Thomas  Lockyer,  living  at  the  time  of  his  decease,  and  who  were 

the  only  issue  of  the  said  Thomas  Lockyer.    John  Lockyer,  the 

younger  son,  died  on  the  6th  of  June,  1751,  under  21  years  of 

age.    Joseph  Tolson  Lockyer  married  Maria  Ferry,  the  lessor  of 

the  plaintiff,  on  the  20th  of  February,  1752 ;  and  on  the  26th  of 

September,  1759,  made  his  will  in  the  following  words:  "All 

such  worldly  estate,  of  what  nature  or  kind  soever,  whether  in 

possession,   remainder  or  reversion,  that  I  shall  die  seised  or 

possessed  of,  interested  in,  or  entitled  to,  invested  in,  or  shall 

belong  to  me  at  my  decease,  wheresoever  or  howsoever,  in  any 

B.B, — ^VOL.  I.  V  V 
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I78i>.        manner  or  wise,  I  do  give,  devise,  and  bequeath,  and  every  part 
JoNM  r.      and  parcel  thereof,  fully,  wholly,  and  absolutely,  unto  my  wife 

^'*  Maria  Lockyer,  to  be  by  her,  her  executors,  administrators,  and 
assigns,  peaceably  and  quietly  held,  occupied,  and  enjoyed  for 
ever,  free  from  the  claims  or  demand  of  any  other  person  or 
persons  whatever,  out  of,  from,  or  to,  the  same,  or  any  part.*' 
Joseph  Tolson  Lockyer  died  in  March,  1765  ;  Thomas  Lockyer, 
the  father  of  Joseph  Tolson  Lockyer,  entered  into  possession  of 
the  premises  on  the  death  of  John  Lockyer,  the  original  testator, 
and  continued  in  possession  till  his  death  in  1785 ;  when  the 
defendants  obtained  possession. 

The  Court  of  Common  Fleas,  after  two  arguments  at  the  bar, 
gave  judgment  for  the  plaintiff  in  last  Trinity  Term.*  On  which 
the  defendants  removed  the  record  into  this  Court  by  a  writ  of 
error. 

Jekyll,  for  the  plaintiffs  in  error,  made  two  points  :  1st,  That 
this  was  not  a  vested  interest  in  J.  T.  Lockyer ;  and  2ndly,  That, 
if  it  were  a  contingent  one,  it  was  not  devisable.  [The  first  point 
was  conceded  to  him  by  the  counsel  for  the  defendant  in  error.] 

Lord  Kenton,  Ch.  J. : 

[  93  ]  It  is  high  time  that  this  question  should  be  understood  to  be 

completely  at  rest ;  it  affects  a  great  deal  of  the  real  property  in 
this  country ;  and  miserable  indeed  would  be  the  state  of  property 
here,  if  such  a  question  as  this  still  remained  unsettled.  If  we 
consider  the  statute  of  wills,  which  first  gave  a  power  of  disposing 
of  real  property  by  devise,  it  is  matter  of  astonishment  that  this 
question  should  ever  have  arisen ;  for  it  enables  persons  having 
any  manors,  lands,  &c.  to  devise ;  which  must  mean  having  an 
interest  in  the  lands.  There  are  two  kinds  of  possibilities ;  the 
one,  a  bare  possibility ;  that  which  the  heir  has  from  the  curteef 
of  his  ancestor,  and  which  is  nothing  more  than  a  mere  hope  of 
succession.  Such  a  possibility  undoubtedly  is  not  the  object  of 
disposition  ;  for  if  the  heir  were  to  dispose  of  it  during  the  life 
of  the  ancestor,  though  it  afterwards  devolved  on  him  from  his 
ancestor,  such  disposition  would  be  void.  The  other,  a  possi- 
*  Reported  1  H.  B\  J»0. 
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bility,  or  contingency,  like  the  present,  and  which  is  widely  1789. 
different  from  the  former.  Now  in  order  to  see  whether  this  jonbs  v, 
sort  of  contingency  be  or  be  not  devisable,  let  us  consider  some  ^^' 
of  the  analogous  cases.  Suppose  an  estate  be  limited  to  A.  for 
life,  remainder  to  B.  for  life,  and  that  the  ultimate  reversion  in 
fee  was  given  to  another ;  it  never  was  doubted  but  that  such  a 
reversion  was  devisable.  That  was  not  doubted  by  Lord  Ch.  J. 
Holt,  in  Broncker  v.  Coke,*  nor  in  Brett  and  RigdenA  But  it 
is  said  that  this,  which  depended  on  an  executory  springing  use, 
is  not  the  subject  of  a  devise.  Undoubtedly  the  statute  of  wills 
had  been  passed  some  time  before  any  questions  arose  on  executory 
devises ;  for  they  took  rise  in  Queen  Elizabeth's  time,  and  arose 
very  rarely  for  some  time  afterwards.  When  they  did,  it  was 
decided  by  degrees  that  they  were  descendible,  releasable,  and 
assignable;  but  it  is  contended  that  they  were  not  devisable. 
But  it  is  difficult  to  assign  any  reason  why  they  should  be 
capable  of  disposition  by  one  mode  of  conveyance,  and  not  by 
another.  It  is  said  that  a  chose  in  action  is  only  assignable  in 
equity :  but  equity  will  only  interfere  when  a  person  claims  for  a 
valuable  consideration  paid,  and  not  between  volunteers :  and  in 
those  cases  equitas  sequitur  legem.  This  question  however  does 
not  depend  upon  reason  by  analogy  to  other  cases,  or  on  abstract 
reasoning.  I  will  not  cite  all  the  cases  that  may  be  mentioned 
upon  the  subject,  but  will  confine  myself  to  two  or  three  which 
have  been  determined  by  great  authorities  after  much  considera- 
tion. The  first  I  take  from  the  argument  in  Selwin  v.  Selwin,  by 
Mr.  Norton ;  %  it  is  that  of  Goodtitle  d.  Gtrniel  v.  Wood,  Tr.  14 
Geo.  II.  C.  B.  In  that  case  there  was  a  devise  to  A.  and  if  he 
dies  before  21,  then  to  B.  and  his  heirs.  B.  died,  and  then  the 
contingency  happened  by  the  death  of  A.  before  21.  Willbs, 
Ch.  J.  said,  "  The  question  is  whether  an  executory  devise  be 
transmissible  ?  Most  of  the  old  cases  which  hold  that  they  are 
not  devisable,  were  before  executory  devises  were  well  established  ; 
but  that  doctrine  is  now  exploded.  Executory  devises  are  not 
naked  possibilities,  but  are  in.  the  nature  of  contingent 
remainders ;  and  there  is  no  doubt  but  that  such  estates  are 
transmissible,    and    consequently    devisable."     Here  then  the 

*  2  Eq.  Cas.  Abr.  296,  3.  t  Plowd.  341.  J  1  Black.  Eep.  226. 

u  u  2 
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1789.  Chief  Justice  gave  a  clear  opinion  that  a  possibility  was  devisable. 
Jones  v.      T!hs,t  it  is  also  transmissible  appears  from  the  cases  of  King  v. 

^^^'  Withei'8*  and  Marks  v.  Marks,  And  the  case  of  Selicin  v. 
Selwiiif  is  a  very  strong  authority  on  the  question  in  this  case. 
I  have  a  much  fuller  note  of  that  case  than  that  in  Bur.  or 
Black. ;  and  the  grounds  of  the  opinion  of  the  Court,  as  supposed  by 
Sir  J.  Burrow,  are  those  which  Lord  Mansfield  actually  declared 
in  court.  The  case  of  Moor  v.  Hawkins  is  also  a  pointed  and 
strong  authority  on  this  subject,  a  manuscript  note  of  which  I 
lent  to  the  Court  of  Common  Pleas  when  this  very  case  was 
before  them.  And  it  is  to  be  remembered  that  all  fnrther 
argument  of  the  case  of  Moor  v.  Hawkins  was  given  up  by  the 
solicitor-general  (De  Grey),  who  would  not  have  given  up  the 
point  if  he  had  thought  it  tenable.  On  the  authority  therefore 
of  these  cases,  I  think  the  judgment  of  the  Court  of  Common 
Pleas  must  be  affirmed  ;  and  I  sincerely  hope  that  this  point  will 
be  now  understood  to  be  perfectly  at  rest. 

[  96—97  ]  AsHHUBST,  J.,  BuLLBB,  J.,  and  Gbosb,  J.,  delivered  judgments 
of  a  similar  purport,  and  the  judgment  of  the  Court  of  Common 
Pleas  was  consequently  affirmed. 


1789.        JOHN  YOUNG,   S.  RANDAL,  W.  MULLINS,   akd 

^^'  J.   OSMER,   V.   THE  KING. 

In  Error. 

(3  T.  B.  9^-107.) 

The  statate  30  Qeo,  IL  c.  24,  b.  1,  as  to  obtaining  money  or  goods 
under  a  false  pretence  with  an  intent  to  defraud  (whioh  is  subatantiallT 
the  same  with  the  proyision  of  the  modem  Larceny  Act,  24  &  25  Yid 
c.  96,  B.  88)  extends  to  a  fictitLOUS  story  relating  in  part  to  what  is 
represented  as  a  future  event ;  and  where  the  pretence  is  conveyed  by 
words  spoken  by  one  defendant  in  the  presence  of  the  others,  who  are 
acting  together,  they  may  all  be  indicted  jointly. 

Ak  indictment,  founded  on  the  80  Geo.  II.  c.  24,  for  obtaimng 
money  by  false  pretences,  stated,  in  substance,  that  the  defendants 

»  Eop.  Temp.  Talb,  117.  t  2  Burr.  1131 ;  1  Bl.  Eep.  251, 
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fraudulently  obtained  money  from  one  T.  by  falsely  pretending        1789. 
that  Young  had  made  a  bet  of  500  guineas  with  a  colonel  in  the    TouNo"and 
army  then  at  Bath  that  L.  would  on  the  next  day  run  on  a    j^b  ^Sno 
certain  road  ten  miles  within  the  hour  and  that  Young  and     in  Error. 
MuUins  were  to  contribute  800  guineas,  and  thereby  obtained 
from  T.  20  guineas  as  a  contribution  to  the  500  guineas.    The 
defendants  were  found  guilty,  and  sentenced  to  be  transported 
for  seven  years.    And  afterwards  they  removed  the  indictment 
by  writ  of  error  into  this  Court,  and  assigned  for  error  that  the 
supposed  false  pretences,  shewn  in  the  indictment,  are  neither 
contrary  to  the  statute,  38  H.  VIII.  or  80  Geo.  II.,  or  any  other 
statute.    And  that  the  indictment  does  not  set  forth  any  offence 
against  the  statute  or  common  law ;  concluding  with  the  general 
assignment  of  errors. 

Fielding  objected  to  the  indictment :  first,  that  the  transaction 
itself,  supposing  it  was  accurately  stated,  is  not  the  subject  of  a 
criminal  prosecution.  This  indictment  being  founded  on  the  80 
Geo.  n.  c.  24,  and  that  and  the  82  H.  YIII.  c.  1,  being  made  in 
pari  materid*  it  is  necessary  to  consider  how  the  common  law 
stood  before  those  statutes  passed,  in  order  to  see  what  altera- 
tion they  intended  to  make.  There  are  two  constituent  parts  of 
the  offence  of  **  cheating  "  at  common  law ;  first,  the  act  itself 
must  affect  the  public ;  and  secondly,  it  must  be  such,  against 
which  common  prudence  could  not  have  guarded.  (1  Hawk. 
P.  C.  c.  71 ;  2  Burr.  1125.)  Then  came  the  stat.  88  H.  VIII. 
c.  1,  which  made  it  an  offence  to  obtain  money  by  a  false  token. 
The  only  alteration  therefore  that  this  statute  made  in  the  law 
was  that,  in  order  to  bring  the  case  within  it,  some  false  token 
must  be  used.  But  it  did  not  affect  those  cases  of  fraud,  against 
which  common  prudence  might  be  a  sufficient  security.  This 
statute  was  followed  by  the  80  Geo.  II.  c.  1,  which  makes  it  an 
offence  to  obtain  money  by  a  false  pretence ;  but  the  generality 
of  those  words  does  not  extend  the  law  to  cases,  against  which 
common  caution  may  guard.  Where  the  representation  is  of  a 
thing  past  or  present,  against  which  caution  cannot  guard,  it 
may  come  within  the  statute :  but  if  it  be  a  representation  of 

*  Ante,  p.  647. 
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some  future  transaction,  concerning  which  inquiries  may  be 
made,  it  is  not  an  indictable  offence  under  this  statute,  but  is 
only  the  subject  of  a  civil  remedy;  because  the  party  can  only  be 
imposed  upon  through  his  own  negligence.  Besides  the  transac- 
tion itself  is  of  a  gaming  nature ;  it  does  not  deserve  any  atten- 
tion from  the  Court,  like  the  case  of  a  risk  in  commerce  of  trade. 
But,  secondly,  if  this  be  a  proper  subject  of  an  indictment, 
the  charge  on  this  record  is  not  stated  with  sufficient  cer- 
tainty and  precision.  No  person  is  specified  in  the  first  count, 
with  whom  the  wager  was  made ;  it  is  only  "  with  a  Colonel  at 
Bath."  Thirdly,  the  four  defendants  are  charged  jointly  in  the 
indictment ;  whereas,  from  the  nature  of  the  transaction,  they 
should  have  been  charged  severally.  The  pretence  charged 
could  not  be  conveyed  to  the  prosecutor  by  signs ;  it  must  have 
been  by  words.  Now  though  all  the  defendants  were  present 
when  the  representation  was  made  to  the  prosecutor,  yet  the 
words  were  not  spoken  by  all;  and  one  of  them  cannot  be  affected 
by  words  spoken  by  another;  each  is  answerable  for  himself 
only.  The  false  pretence  conveyed  by  words  is,  like  the  crime 
of  perjury,  a  separate  act  in  the  person  using  them.  In  R,  v. 
PhiUips,*  it  was  held  that  several  persons  cannot  be  joined  in 
one  indictment  for  perjury ;  and  one  reason  given  is,  lest  the 
jury  should  apply  the  evidence  to  all,  which  is  only  applicable  to 
one  of,  the  defendants. 


Griffith,  contra,  was  stopped  by  the  Court. 


Lord  Kenyon,  Ch.  J.  (after  asking  whether  there  had  been  any 
solemn  determination  on  an  indictment  on  the  statute), 
said : 

[  102  ]  Undoubtedly  this  indictment,  being  founded  on  the  statute  of 

80  Geo.  II.  c.  24,  is  different  from  a  common  law  indictment.  When 
it  passed,  it  was  considered  to  extend  to  every  case  where  a  party 
had  obtained  money  by  falsely  representing  himself  to  be  in  a 
situation  in  which  he  was  not,  or  any  occurrence  that  had  not  hap- 
pened, to  which  persons  of  ordinary  caution  might  give  credit.  The 
statute  of  the  88  Hen.  YIII.  c.  1,  requires  a  false  seal,  or  token, 

*  2  Str.  921. 
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to  be  used  in  order  to  bring  the  person  imposed  upon  into  the  1789. 
confidence  of  the 'other;  but  that  being  found  to  be  insufficient,  TouNGTand 
the  statute  30  Geo.  11.  c.  24,  introduced  another  offence,  describ-  rj^^^^j^^ 
ing  it  in  terms  extremely  general.  It  seems  difficult  to  draw  the  In  Error. 
line,  and  to  say  to  what  cases  this  statute  shall  extend ;  and 
therefore  we  must  see  whether  each  particular  case,  as  it  arises 
comes  within  it.  In  the  present  case,  four  men  came  to  the 
prosecutor  representing  a  race  as  about  to  take  place,  that 
William  Lewis  should  go  a  certain  distance  within  a  limited 
time;  that  they  had  betted  upon  the  event,  and  they  should 
probably  win:  he  was  perhaps  too  credulous,  and  gave  confidence 
to  them,  and  advanced  his  money ;  and  afterwards  the  whole 
story  proved  to  be  an  absolute  fiction.  Then  the  defendants, 
morally  speaking,  have  been  guilty  of  an  offence.  I  admit  that 
there  are  certain  irregularities  which  are  not  the  subject  of 
criminal  law.  But  when  the  criminal  law  happens  to  be 
auxiliary  to  the  law  of  morality,  I  do  not  feel  any  inclination  to 
explain  it  away.  Now  this  offence  is  within  the  words  of  the 
Act ;  for  the  defendants  have  by  false  pretences  fraudulently  con- 
trived to  obtain  money  from  the  prosecutor ;  and  I  see  no  reason 
why  it  should  not  be  held  to  be  within  the  meaning  of  the 
statute.  The  second  objection  is,  that  the  charge  is  imperfectly 
stated ;  but  that  is  answered  by  the  record.  If  the  indictment 
did  not  inform  the  defendants  what  charge  they  were  called 
upon  to  answer,  the  objection  would  be  well  founded.  But  it 
holds  out  to  them  sufficient  intelligence  of  the  offence  imputed 
to  them.  It  states  the  wager  to  be  with  ''  a  colonel  at  Bath ; '' 
perhaps  his  name  was  not  mentioned,  so  that  he  could  not  have 
been  described  in  the  indictment  with  greater  accuracy.  But  if 
such  a  wager  had  been  actually  depending,  it  was  competent  to 
the  defendants  to  have  proved  it  in  their  defence.  As  to  the  8d 
objection ;  this  case  is  extremely  different  from  that  of  perjury, 
to  which  it  has  been  compared ;  because  that  depends  on  the 
very  words  which  the  person  charged  individually  uses  in  a  court 
of  justice :  and  the  words  spoken  by  one  cannot  possibly  be 
applied  to  another  as  falsely  uttering  those  very  words.  I  do  not 
see  how  that  could  ever  have  been  doubted.  But  in  this  case  all 
the  defendants  went  together  to  the  prosecutor,  and  thus  carried 
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a  greater  degree  of  credit;  and  they  all  joined  in  the  relation 
as  of  a  thing  within  their  own  knowledge.  If  they  were  all 
present,  each  acting  a  different  part  in  the  same  transaction,  no 
rule  of  criminal  proceeding  will  be  violated  by  adjudging  ihem 
guilty  of  the  imposition  jointly.  I  admit  that  offences  are  not 
to  be  charged  in  such  a  manner  as  will  confound  the  evidence : 
but  in  cases  where  it  is  necessary  that  several  defendants  should 
be  indicted  jointly,  and  the  evidence  is  complicated,  it  may  be 
separated  for  each  particular  defendant,  as  was  done  in  the  cases 
before  Mr.  Justice  Yates  at  Hereford,  in  the  trial  of  Mr.  Powell's 
murderers.  The  fourth  objection  would  be  well  founded,  if  the 
legal  judgment  on  each  count  was  different ;  it  would  be  like  a 
misjoinder  in  civil  actions.  But  in  this  case  the  judgment  on 
all  the  counts  is  precisely  the  same ;  a  misdemeanor  is  charged 
in  each.  Most  probably  the  charges  were  meant  to  meet  the 
same  facts :  but  if  it  were  not  so,  I  think  they  may  be  joined  in 
the  same  indictment. 


[  103—106  ]       AsHHURST,  J.,  BuLLER,  J.,  and  Grose,  J.  pronounced  judg- 
ments to  a  similar  effect,  and  the  conviction  was  confirmed. 


1789.  KINLOCH  AND  Another,  Assignees  of  SANDIMAK' 
AND  GEAHAM,  Bankrupts,  v.  CEAIG,  Seques- 
trator OF  STEINE. 

(3  T.  R.  119—123.) 

If  a  factor,  in  consideration  of  goods  being  consigned  to  him,  accept 
bills  drawn  by  the  consignor,  and  pay  part  of  the  freight  after  they 
arrive,  and  become  insolvent  before  the  bills  are  due,  and  before  tl^ 
goods  get  into  his  actual  possession,  the  consignor  may  stop  them 
in  traneitu. 

The  points  of  the  case  sufficiently  appear  from  the  judgment. 

AsHHURST,  J.  now  delivered  the  opinion  of  the  Court : 

[  122  ]  Lord  Kenyon,  having  tried  the  cause,  rather  wishes  to  decline 

giving  any  opinion ;  but  Mr.  Justice  Buller,  and  Mr.  Justice  Grose, 
concur  with  me  in  thinking  that  there  ought  to  be  a  new  trial ;  and 
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then  if  either  party  should  be  dissatisfied  with  our  opinion,  it  will        1789. 

be  competent  to  him  to  put  the  facts  on  the  record  that  they  may    kinlooh  r. 

be  put  in  a  course  of  further  investigation.     The  position  laid 

down,  that,  as  between  consignor  and  factor,  the  latter  has  a 

lien  on  all  consignments  for  the  general  balance,  is  certainly  true : 

but  it  must  be  understood  with  this  restriction,  that  he  has 

obtained  a  possession  of  the  cargo.    That  the  factors  in  this  case 

have  no  transfer  by  indorsement  is  admitted :  but  it  is  contended 

that  the  consignor  has  no  right  to  stop  the  goods  in  transitu 

where  the  value  of  them  has  been  paid.    I  admit  the  position  to 

be  true  as  between  consignor  and  consignee ;  but  the  facts  of  the 

case  do  not  admit  of  the  application  of  it ;   for  they  have  not 

been  paid  for ;  and  there  is  a  great  difference  between  payment 

and  a  habiUty  to  pay.    In  every  instance  where  goods  are  sent 

in  the  way  of  sale,  the  party  to  whom  they  are  sent  is  Uable  to 

pay,  but  till  he  has  paid,  in  case  of  his  failure,  the  owner  may 

stop  them  in  transitu.    When  payment  has  been  made,  the  sale 

is  complete,  and  the  doctrine  of  lien  is  out  of  the  question.    But 

this  is  not  a  case  of  sale,  for  the  goods  were  sent  to  Sandiman 

and  Graham  as  factors.     And  I  do  not  know  of  any  case  which 

goes  the  length  of  saying  that  the  factor  has  a  hen  till  he  has 

obtained  the  possession  of  the  thing,  which  is  the  object  of  the 

lien.    When  he  has  got  the  possession,  the  goods  are  a  pledge, 

and  the  principal  shall  not  take  it  out  of  his  hands  till  he  pays 

him  his  due.    But  it  has  been  contended  that  by  paying  part  of 

the  freight,  he  obtained  a  constructive  possession;    but  that 

cannot  be  inferred  from  the  act.     He  paid  the  money  in  quaUty 

of  factor :  therefore  bare  payment  of  a  small  part  of  the  freight 

cannot  be  considered  as  taking  possession  of  the  cargo.    If  it 

were  to  be  so  considered,  the  payment  of  the  part  of  the  freight 

would  be  a  direct  fraud ;  for  it  was  not  paid  till  the  day  after  he 

had  stopped  payment ;  and  the  law  would  never  construe  that 

which  was  in  itself  a  fraud  to  vest  a  possession.    But  if  the 

captain  had  in  fact  delivered  the  goods,  he  must  have  deUvered 

the  goods  to  him  in  the  quaUty  of  factor.    He  had  no  right  to 

deliver  them  to  him  as  owner,  without  an  endorsement  of  the 

bill  of  lading.     If,  indeed,  Sandiman  and  Go.  had  once  got  the 

possession,  then  they  might  have  insisted  on  their  lien.    The 
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1789.  doctrine  of  liens  ought  to  be  governed  by  equitable  principles. 
KiKLooH  V,  Here  it  is  true  that  one  party  or  the  other  must  sustain  a  hard- 
^^^^^'  ship ;  but  where  equity  is  equal  the  law  must  prevail.  And  the 
consignor's  sequestrator  has  a  better  right  to  say  that  it  is  not 
equitable  that  Steine's  effects  should  be  liable  to  pay  the  creditors 
of  Sandiman  and  Graham  to  the  full  amount  of  the  acceptance, 
when  possibly  not  a  fourth  part  may  be  paid,  and  Steine's  effects 
must  pay  the  rest,  than  Sandiman  and  Graham's  creditors  have 
to  say,  that  it  is  hard  that  his  effects  should  be  dimioished  by 
paying  one-fourth  of  his  acceptances. 

Rule  absoluU.* 


1789.       ALLEN,  Ai)MiNisTRA.TOE   OF   THOMAS    PEIESTMAN', 
^—^'  OTHERWISE  HANDY,  V.   DUNDAS. 

(3  T.  R.  125—133.) 

Payment  of  money  to  an  executor  who  has  obtained  probate  of  a 
forged  will,  is  a  discharge  to  the  debtor  of  the  intestate,  notwithstanding 
the  probate  be  afterwards  declared  null,  and  administration  be  granted 
to  the  intestate's  next  of  kin.  A  probate,  as  long  as  it  remains 
unrepealed,  cannot  be  impeached  in  the  temporal  courts. 

This  was  an  action  on  the  case  for  money  had  and  received  to 
the  use  of  the  intestate,  and  to  the  use  of  the  plaintiff  as  ad< 
ministrator :  to  which  the  defendant  pleaded  the  general  issue. 
And  on  the  trial  a  special  verdict  was  found,  stating  in  substance 
as  follows.  The  defendant,  as  treasurer  of  the  navy,  was 
indebted  to  the  intestate  in  his  lifetime  in  68Z.  IQs.  6d.  for 
money  had  and  received  to  his  use.  Priestman  died  on  the  2nd 
of  June,  1784 :  on  the  18th  of  August,  1785,  one  Robert  Brown 

^  The  sequel,  on  the  subsequent  settled  law  that  a  vendee,  though  on 

trial,  is  reported  in  3  T.  E.  783 ;  and  the  eve  of  bankruptcy,  may  reject  on 

by  a  special  verdict  it  was  foimd  their  aniyal   goods   which  he  has 

that  the  insolyent  factors  had  refused  bought  and  not  paid  for  {Atkins  r. 

to  accept  the  cargo.    Judgment  was  Barwick,  1  Str.  243)  it  follows  that 

accordingly  given  for  the  defendant,  the  factor  whose  right  of  property  (if 

and  this  was  ultimately  afiBrmed  in  any)  is  less  than  that  of  a  yendee, 

the   House   of   Lords.     But   it   is  may    reject    them    under    similar 

thought  unnecessary  to  retain  the  circumstances. — ^E.  C. 
report  in  this  series ;  for  as  it  is  now 
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proved  in  the  Prerogative  Court  of  the  Archbishop  of  Canterbury,  1789. 
a  forged  paper  writing,  dated  the  18th  of  May,  1784,  purporting  allen  r. 
to  be  the  last  will  of  Priestman,  otherwise  Handy ;  whereby  he  ^^^^s. 
was  supposed  to  have  appointed  Brown  the  sole  executor  thereof ; 
and  a  probate  of  that  supposed  will  issued  in  due  form  of  law, 
under  the  seal  of  that  court,  on  the  same  day,  in  favour  of 
Brown.  The  defendant,  not  knowing  the  will  to  have  been 
forged,  and  believing  Brown  to  be  the  rightful  executor,  on 
Brown's  request  paid  him  581.  IQs.  Qd.  being  the  whole  balance 
then  due  from  the  defendant  to  Priestman.  On  the  21st  of  July, 
1787,  Brown  was  called  by  citation,  at  the  suit  of  John  Priest- 
man the  father,  and  next  of  kin  of  the  deceased,  in  the  Pre- 
rogative Court  of  the  Archbishop  of  Canterbury,  touching  the 
validity  of  such  supposed  will;  and  such  proceedings  were 
thereupon  had  in  that  court,  that  the  will  and  probate  were 
declared  null  and  void ;  that  Thomas  Priestman  died  intestate ; 
and  that  John  Priestman  the  father  was  his  next  of  kin.  And 
on  the  81st  of  March,  1788,  letters  of  administration  of  the 
goods,  &c.  of  Thomas  Priestman  were  granted  by  that  Court  in 
due  form  of  law  to  the  plaintiff,  as  attorney  of  John  Priestman. 

Shepherd,  for  the  plaintiff,  contended  that  the  payment  to 
Brown  the  executor  was  no  answer  to  the  present  action.  Sup- 
posing that  Priestman  was  not  dead,  and  that  on  his  return 
from  abroad  he  had  found  that  his  wages  had  been  paid  to  his 
executor  under  a  forged  will ;  such  a  payment  would  have  been 
no  answer  to  an  action  brought  by  him.  So  if  he  had  made  two 
wills,  and  the  executor  appointed  by  the  first  had  proved  it  and 
received  this  debt  before  the  second  was  discovered ;  the  executor 
of  the  second  might  have  recovered  it  again  from  the  defendant, 
who  would  have  had  his  remedy  over  against  the  first  executor. 
This  was  expressly  determined  in  Oreves  v.  Weigham,*  by  the 
advice  of  all  the  Judges.  The  case  in  Bo.  Abr.  is  expressly 
recognised  and  confirmed  in  Com.  Bep.  152,  by  Trbbt,  Ch.  J. 
who  added,  that  the  probate  of  a  will  gives  no  authority  to  an 
executor;  and  if  he  be  not  the  rightful  executor,  he  has  no 
authority. 

♦  lEo.  Abr.  919;  D.  2. 
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1789.  Baldwin^  for  the  defendant : 

Allen  v.  The  probate,  as  long  as  it  remains  unrepealed,  is  concluaiye  to 
the  whole  world.  And  the  case  in  1  Stra.  481,  has  never  been 
contradicted ;  "  if  they  shew  a  probate  under  the  hand  of  the 
ordinary,  they  cannot  prove  in  evidence  that  the  will  was  forged." 
(Gilb.  Eq.  Cas.  207.)  "  If  the  same  ordinary  certify  contrary  to 
the  probate,  the  certificate  shall  not  be  given  in  evidence." 
(Palm.  163.)  "  Where  the  ordinary  revokes  letters  of  adminis- 
tration, and  then  grants  other  letters  of  administration  to 
another ;  the  mesne  acts  done  by  the  first  administrator  shall  be 
valid."  (Bro.  Abr.  Administrator,  pi.  88.)  Now  there  can  be 
no  material  difference  whether  the  party  claim  as  executor  or 
administrator.  In  the  case  in  Comyns,  a  distinction  was  taken 
between  a  repeal  of  administration  on  a  citation  and  on  appeal : 
if  upon  appeal,  which  suspends  the  administration,  all  acts  after 
such  suspension  are  void :  if  upon  citation,  all  the  acts  of  the 
administrator  till  the  repeal  are  good.  (6  Go.  18  b ;  1  Lev.  158; 
2  Lev.  90 ;  Moor,  896  ;  Finch.  40.)  And  this  distinguishes  the 
case  in  Comyns  from  the  present;  for  there  the  probate  was 
annulled  upon  an  appeal,  here  upon  a  citation,  when  all  the  acts 
before  the  repeal  are  valid.  With  respect  to  the  argument  of 
inconvenience,  it  operates  more  strongly  in  favour  of  the 
defendant,  who  has  been  guilty  of  no  neglect,  and  who  could  not 
question  the  authority  of  the  probate,  then  against  him :  for  if 
an  action  had  been  brought  against  him  by  the  executor,  during 
the  existence  of  the  will,  he  could  have  made  no  defence  to  it. 

Shepherd^  in  reply. 

ASHHtJRST,  J.  :* 

[  129  ]  I  am  of  opinion  that  the  plaintiff  has  no  right  to  call  on  the 

defendant  to  pay  this  money  a  second  time,  which  was  paid  to  a 
person  who  had  at  that  time  a  legal  authority  to  receive  it.  It 
is  admitted,  that  if  he  had  made  this  payment  under  the  coercion 
of  a  suit  in  a  Court  of  Law,  he  would  have  been  protected  against 
any  other  demand  for  it :  but  I  think  that  makes  no  difference. 
For  as  the  party  to  whom  the  payment  was  made  had  such 
*  Abs.  Lord  Kenyon,  Ch.  J. 
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authority  as  could  not  be  questioned  at  the  time,  and  such  as  a  i789. 
Court  of  Law  would  have  been  bound  to  enforce,  the  defendant  allkn  v. 
was  not  obliged  to  wait  for  a  suit,  when  he  knew  that  no  defence  Dundas. 
could  be  made  to  it :  this  therefore  cannot  be  called  a  voluntary 
payment.  This  is  different  from  payments  under  forged  bonds 
or  bills  of  exchange ;  for  there  the  party  is  to  exercise  his  own 
judgment,  and  acts  at  his  peril :  a  payment  in  such  a  case  is  a 
voluntary  act,  though  perhaps  the  party  is  not  guilty  of  any 
negligence  in  point  of  fact.  But  here  the  defendant  acted  under 
the  authority  of  a  Court  of  Law ;  every  person  is  bound  to  pay 
deference  to  a  judicial  act  of  a  court  having  competent  juris- 
diction. Here  the  Spiritual  Court  had  jurisdiction  over  the 
subject  matter ;  and  every  person  was  bound  to  give  credit  to 
the  probate  till  it  was  vacated.  The  case  of  a  probate  of  a  sup- 
posed will  during  the  life  of  the  party  may  be  distinguished  from 
the  present ;  because  during  his  life  the  Ecclesiastical  Court  has 
no  jurisdiction,  nor  can  they  inquire  who  is  his  representative ; 
but  when  the  party  is  dead,  it  is  within  their  jurisdiction. 
Besides,  the  distinction  taken  by  the  defendant's  counsel  between 
cases  where  a  will  is  set  aside  on  an  appeal,  or  on  a  citation, 
seems  to  have  some  foundation :  in  the  former  the  original 
sentence  is  as  if  it  had  never  existed ;  in  the  latter,  the  will  is 
only  repealed,  and  all  acts  under  it  till  the  repeal  are  good.  But 
the  foundation  of  my  opinion  is,  that  every  person  is  bound  by 
the  judicial  acts  of  a  court  having  competent  authority:  and 
during  the  existence  of  such  judicial  act,  the  law  will  protect 
every  person  obeying  it. 

BULLEB,  J. : 

The  first  question  to  be  considered  is.  What  is  the  effect  of  a  [  129  ] 
probate  ?  It  has  been  contended  by  the  plaintiff's  counsel,  first, 
that  it  is  not  a  judicial  act ;  and  2ndly,  that  it  is  not  conclusive. 
But  I  am  most  clearly  of  opinion  that  it  is  a  judicial  act ;  for  the 
Ecclesiastical  Court  may  hear  and  examine  the  parties  on  the 
different  sides,  whether  a  will  be  or  be  not  properly  made ;  that 
is  the  only  Court  which  can  pronounce  whether  or  not  the  will 
be  good.  And  the  Courts  of  Common  Law  have  no  jurisdiction 
over  the  subject.    Secondly,  The  probate  is  conclusive  till  it  be 
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1789.  repealed :  and  no  Court  of  Common  Law  can  admit  evidence  to 
aiIen  v.  impeach  it.  Then  this  case  was  compared  to  a  probate  of  a 
DuiTOAB.  supposed  will  of  a  living  person ;  but  in  such  a  case  the  Eccle- 
siastical Court  have  no  jurisdiction,  and  the  probate  can  have  no 
effect :  their  jurisdiction  is  only  to  grant  probates  of  the  wills  of 
dead  persons.  The  distinction  in  this  respect  is  this ;  if  thej 
have  jurisdiction,  their  sentence,  as  long  as  it  stands  unrepealed, 
shall  avail  in  all  other  places :  but  where  they  have  no  juris- 
diction, their  whole  proceedings  are  a  nullity.  As  to  the  case 
in  Com.  160, 1  think  it  carries  its  own  death  wound  on  the  face 
of  it.  It  is  an  anonymous  case,  and  is  said  to  have  been  deter- 
mined on  the  6th  of  Anne.  In  the  rephcation  in  that  case,  there 
is  a  traverse  that  the  testator  made  such  will  by  which  A.  B.  was 
appointed  executor.  It  is  rightly  admitted  that  such  a  traverse 
caimot  be  supported.  The  Courts  of  Common  Law  cannot  try 
whether  it  be  a  good  will  or  not,  for  that  depends  on  ecclesiastical 
law.  The  Chief  Justigb,  in  giving  the  judgment  of  the  Court, 
begins  with  giving  as  his  reasons,  ''  that  an  executor  derives  all 
his  authority  from  the  testator  himself ;  and  that  he  of  himself, 
as  being  executor,  without  anything  more,  has  the  power  of  dis- 
posing of  the  testator's  estate.  True  it  is,  before  an  action 
brought  a  probate  is  necessary,  but  that  is  only  requisite  to 
ascertain  the  Court  that  the  plaintiff  is  executor."  From  this 
admission  it  appears  that  there  are  no  means  of  ascertaining 
who  is  executor  but  by  applying  to  the  Ecclesiastical  Court  for  a 
probate :  so  that  the  reason  destroys  itself.  Then  he  proceeds 
to  point  out  the  difference  between  a  citation  and  an  appeal. 
Now  if  that  distinction  extend  to  the  case  of  executors  as  well  as 
administrators,  it  will  decide  the  present  case.  But  he  goes  on 
to  add  in  that  case,  ^'  but  it  is  otherwise  in  the  case  of  an  execn- 
tor ;  for  the  probate  of  the  will  gives  no  authority  at  all  to  him." 
In  that  I  differ  from  him ;  because  an  executor  has  an  authority 
which  a  Court  of  Common  Law  cannot  dispute.  The  Chibf  Justice 
afterwards  goes  on  to  say,  ''  that  that  case  was  not  like  the  case  of 
an  officer  who  officiated  without  legal  authority,  as  the  deputy 
of  the  deputy  of  a  steward,  &c. ;  for  rightful  acts  done  by  him 
are  good,  for  he  is  an  officer  de  facto,  and  in  the  immediate  and 
open  execution  of  his  office.    And  the  parties  did  not  know 
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whether  he  had  authority  or  not."  That  is  just  the  present  1789. 
case ;  for  here  there  was  an  executor  de  facto,  who  had  obtained  allbk  v. 
a  probate ;  and  the  defendant  neither  knew  or  could  tell  whether  i>undab. 
he  was  rightful  executor  or  not,  further  than  he  was  informed  by 
the  probate,  which  he  could  not  dispute.  Then  the  Chief  Jtjstigb 
resorts  to  the  argument  of  inconvenience,  if  a  tortious  executor 
should  be  permitted  to  dispose  of  the  right  and  interest  of  a  right- 
ful executor.  But  I  think  that  the  inconvenience  is  clearly  the 
other  way ;  because,  if  there  be  a  rightful  executor,  and  he  does 
not  come  forward,  he  is  guilty  of  laches.  Suppose  such  an 
one  were  to  lay  by  for  a  number  of  years,  and  in  the  meantime  all 
the  debts  were  to  be  collected  by  another  person  who  had  obtained 
a  probate  as  executor :  those  payments  ought  to  be  protected ; 
for  during  all  that  time  the  debtors  could  not  controvert  his 
authority ;  and  it  is  admitted  that  if  actions  had  been  brought  in 
such  cases,  the  debtors  could  not  have  made  any  defence.  Another 
thing  to  be  observed  in  the  case  in  Comyns  is,  that  it  was  decided 
on  the  authority  of  a  case  in  Bo.  Abr.  919,  which  is  there  said 
was  never  denied.  From  that  circumstance  I  am  inclined  to 
think  it  passed  without  much  consideration ;  for  the  doctrine  in  Bo. 
Abr.  is  contradicted  in  2  Lev.  90  and  1  Lev.  158  and  286.  In  the 
last  of  those  cases,  the  objection  was  first  made  at  Nui  Prius  : 
but  the  point  was  reserved  for  the  opinion  of  the  Court  on  a  case 
(which  shews  that  the  practice  of  granting  cases  is  not  of  very 
modem  date,  for  that  was  in  Charles  the  Second's  time) ;  and  it 
was  there  resolved  by  the  Court  that,  on  the  plea  of  ne  unques 
executor,  evidence  might  be  given  that  the  seal  of  the  ordinary 
was  forged,  or  that  there  were  bona  notabUia  ;  for  they  confess 
and  avoid  the  seal.  But  they  also  held  that  evidence,  that 
another,  and  not  the  plaintiff,  was  executor,  or  that  the  testator 
was  non  compos  mentis,  or  that  the  will  was  forged,  could  not  be. 
admitted ;  for  that  would  be  to  falsify  the  proceedings  of  the 
ordinary  in  cases  of  which  he  is  judge.  It  seems  therefore 
strange  that  the  Chief  Justice  should  have  said  in  that  case  that 
the  case  in  Bo.  Abr.  had  never  been  doubted ;  because  these 
cases  determined  the  reverse  of  the  doctrine  there  contained. 
Then  as  to  the  traverse  in  the  case  in  Comyns,  it  is  impossible 
to  support  it.    The  Chibp  Justice  says,  that  "  the  traverse  is 
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1789.  good ;  for  whether  a  will  or  no  will  is  a  question  triable  by  a 
allkk  t».  jury ;  and  the  reason  is,  because  the  Spiritual  Court  had  not  the 
DuKDAs.  original  jurisdiction  of  the  probate  of  wills,  and  because  as  to 
trial  the  Temporal  Courts  have  qtiasi  a  concurrent  jurisdiction.' 
Now  this  reason  undoubtedly  fails.  The  concluding  reason  there 
given  is,  "  that  the  probate  of  a  will  concludes  a  person  from  say- 
ing there  was  no  such  will ;  but  notwithstanding  this  matter 
may  be  brought  to  trial ;  for  the  producing  a  will  under  probate 
is  only  evidence  that  there  was  such  a  will.  And  though  it  is 
evidence  of  so  strong  a  nature  that  no  evidence  shall  be  admitted 
against  it,  yet  to  plead  that  such  a  trial  was  proved  is  no  reason 
why  this  matter  should  not  be  tried."  This  reason  is  directly 
contradictory  to  itself ;  for,  first,  he  says  that  the  probate  is  only 
evidence  of  the  will,  and  that  it  may  be  tried ;  and  yet  he  adds, 
that  it  is  conclusive,  and  that  no  evidence  can  be  admitted 
against  it.  Therefore  I  think  this  case  is  destructive  of  itself. 
Another  head  of  argument  by  the  plaintiff's  counsel  was,  that  the 
payment  in  this  case  under  the  probate  was  not  a  compulsory 
one,  and  a  case  of  bankruptcy  was  alluded  to.  But  a  determina- 
tion on  the  bankrupt  laws  cannot  govern  the  Court  in  deciding 
this  question.  Those  cases  turn  on  a  fraudulent  preference 
given  to  one  creditor  over  another :  but  even  there  the  Courts 
have  never  proceeded  on  the  idea  that  a  judgment  is  necessary 
to  enforce  payment ;  a  threat  is  sufficient.  And  the  question  in 
those  cases  is,  whether  the  payment  under  the  circumstances  be 
fair,  or  with  a  view  to  defraud  the  rest  of  the  creditors. 

Grose,  J. : 

[  132  ]  No  doubt  could  ever  have  been  entertained  on  tins  subject,  had 

it  not  been  for  the  case  in  Eo.  Abr.  and  Comyns ;  which  struck 
me  at  first  as  being  very  strong  cases  to  the  point  for  which  they 
were  cited :  but  I  am  satisfied,  by  what  has  been  said  by  my 
brother  Bullbr,  that  they  cannot  be  law.  The  case  in  Comjnns 
seems  to  be  grounded  on  a  false  principle,  namely,  that  the  pro- 
bate of  a  will  gives  no  authority  to  the  executor.  But  I  think  it 
does,  and  so  much  so  that  it  cannot  be  traversed  or  denied. 
(Gilb.  Eq.  Cas.  207,  8.)  Then  the  payment  to  the  executor  in  this 
case  was  made  under  the  judicial  act  of  a  Court  having  compe- 


DUNDAS. 
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tent  jurisdiction  on  the  subject,  which  could  not  be  disputed.        1789. 

And  therefore  it  is  not  like  a  payment  under  a  forged  bill  of     allen  «. 

exchange  or  bond,  for  this  was  made  under  the  authority  of  the 

probate,  and  not  of  the  will.    It  has  been  said  that  there  is  a 

difference  between  a  repeal  of  letters  testamentary  on  appeal  or 

on  citation  :  however  that  may  be,  the  ground  of  my  opinion  is 

that  the  law,  which  is  founded  on  wise  and  sound  principles,  will 

never  compel  any  person  to  pay  a  sum  of  money  a  second  time, 

which  he  has  once  paid  under  the  sanction  of  a  Court  having 

competent  jurisdiction. 

JudginentfoT  the  defendant. 


THE  KING  V.   SHELLEY.  itsq. 

(3  T.R.  141-142.)  ^^'  ^^- 

Loave  to  inspect  the  court  rolls,  &o.  of  a  manor  will  be  granted  of 
course  on  the  application  of  a  tenant  of  the  manor  who  has  been  refused 
that  permission  by  the  lord. 

Erskine,  having  before  obtained  a  rule  to  shew  cause  why  an 
information  in  the  nature  of  quo  tvarranto  should  not  be  filed 
against  the  defendant  to  shew  by  what  authority  he  claimed  to 
be  a  burgess  of  the  borough  of  Horsham,  afterwards  moved  for 
another  rule  on  behalf  of  the  three  relators,  who  were  burgage 
tenants  of  the  manor,  and  entitled  to  be  summoned  to  the  court 
leet  and  court  baron,  [and  which  was  also  a  sort  of  corporate 
court,]  to  inspect  the  court  rolls  and  books  of  the  manor,  (leave 
having  been  refused  by  the  lord,)  alleging  that  burgage  tenures 
gave  title,  and  that  evidence  relating  to  these  would  be  found  by 
such  an  inspection;  and  cited  Wood  v.  Whitcornb,  E.  6  Anne,  C.  B. 
12  Yin.  146,  where  it  was  considered  as  a  matter  of  course  to 
grant  an  inspection  of  the  court  rolls  in  a  question  between  two 
tenants. 

Bond,  Serjt."*"  opposed  the  application,  on  behalf  of  the  lord, 

*  This  part  of  the  question  came     rule  for  an  inspection  moved  by  Mr. 
on  on  a  second  rule  moved  by  Mr.      Erakine, 
Serjt.  Bond,  to  disoharge  the  former 

R.B. — ^VOL.  I.  XX 
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1789.  offering  to  shew  every  thing  relating  to  the  defendant's  title ; 
The  Kino  v,  hat  saying  that  an  unqualified  inspection  would  enahle  the 
Shellby.  relators  to  sift  into  the  titles  of  all  the  rest  as  well  as  of  the 
defendant.  The  ground  which  was  sufficient  for  a  rule  nui  may 
hereafter  prove  to  be  insufficient  for  making  it  absolute ;  and  yet 
the  relators  will  in  the  mean  time  have  got  an  opportunity  of 
disturbing  the  whole  borough.  Unless  they  had  come  prepared 
at  first  with  sufficient  evidence,  which  they  could  at  least  have 
pointed  out,  they  ought  not  to  have  made  the  application 
originally.  And  he  observed  that  this  was  not  like  an  application 
for  the  inspection  of  corporation  books,  which  are  somewhat  of  a 
public  nature. 

[  141  ]  BuLLER,  J.  *  said,  that  he  remembered  before  he  came  to  the 

bar,  that  it  was  the  constant  practice  to  grant  these  motions  as 
of  course ;  and  soon  after  he  came  upon  the  bench,  there  were 
one  or  two  cases  of  this  sort  wherein  he  thought  that  it  would 
be  going  too  far  to  grant  an  inspection,  but  the  rest  of  the  Court 
over-ruled  him;  and  there  the  matter  had  rested  ever  since. 
That  the  three  persons  making  this  appUcation  having  all  of 
them  burgage  tenures  had  an  interest  in  knowing  who  besides 
themselves  had  the  same  rights.    But 

[  142  ]  AsHHURST,  J.  and  Grose,  J.  conceiving  that  such  a  general 

rule  might  be  open  to  much  abuse,  wished  to  have  the  practice 
further  investigated ;  and  therefore  the  matter  was  ordered  to 
stand  over  till  next  Term.     But  on  this  day, 

[  142  ]  BuLLER,  J.  said  that  they  had  looked  into  the  question  and 

found  the  practice  to  be  clearly  settled,  that  where  the  tenant 
of  a  manor  demands  leave  to  inspect  the  court  rolls  and  it  is 
refused  him,  the  Court  will  grant  a  mandamus  to  compel  it. 
There  are  several  cases  cited  in  the  last  edition  of  Comyns  Dig. 
title.  Evidence,  f  Besides  which,  I  have  two  manuscript  cases 
to  the  same  effect.  The  first  is  Hodson  v.  Parker^  E.  27  Geo.  11. 
C.  B.  [this  is  the  same  case  as  that  reported  in  Barnes  under 

*  Lord  Eenyon  absent.  321,  4to.  Ed.  236 ;  Hod$(m  y.  Parker, 

t  Page  21.  Boe  y.  Aylmar,  Barnes,      t(.  237  ;  Baldwin  y.  Tvdge,  ih. 
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the  title  of  Hodson  v.  Parker,  H.  29  Geo.  II.]   The  other  is  Talbot        1789. 

V.  VUUboys,  M.  23  Geo.  II.  B.  B.     Wood  shewed  cause  against  thb"kino  r. 

a  rule  for  an  inspection  of  books,  rolls,  and  records,  belonging  to     Shbllby. 

the  plantiffs  manor    of  Littlebum.    The  defendant  claimed  a 

manor  of  Littlehams,  of  which  he  said  the  locus  in  quo^  &c. 

mentioned  in  the  plantifTs  declaration  of  trespass,  was  part; 

and  he  was  not  a  tenant  of  the  plantiffs  manor,  or  claimed  any 

interest  under  him.    Mingay  supported  the  rule.     The  Court 

held  that  the  defendant  was  not  entitled  to  an  inspection  in  this 

case;  for  one  man  has  no  right  to  look  into  another's  title  deeds 

and  records,  when  he  sets  up  an  adverse  claim  to  him,  and  has 

no  interest  in  the  deeds  or  rolls  himself,  as  tenants  of  a  manor 

have :  and  the  rule  was  discharged.     These  cases  are  directly  in 

point.      In  criminal  cases,  indeed,   the  court  have  frequently 

refused  such  motions;   as    in  the  King  v.  Purnell*  and  the 

King  v.  Cornelius  there  cited.     Therefore  let  the  rule  be  absolute 

in  the  first  instance.! 


K.  B.  EASTER    TERM.  i789. 

Feb.  3. 


PORTER  V.   BRADLEY  and   Others. 

(3T.  B.  143-147.) 
If  lands  be  demised  to  A.,  his  heirs  and  assigns  for  ever,  and  if  he  die 
leaving  no  issue  behind  him,  then  over,  the  limitation  over  is  good  by 
way  of  executory  devise. 

This  was  a  case  sent  from  the  Court  of  Chancery  for  the 
opinion  of  this  Court.  John  Dobin,  being  seised  in  fee  of  the 
premises  in  question,  by  will  duly  executed,  and  dated  12th  July, 
1726,  devised  as  follows :  "  Item,  I  give  and  devise  unto  my  son 
Philip  Dobin  his  heurs  and  assigns  for  ever,  all  that  messuage 

*  1  Black.  37 ;  1  Wils.  239,  8.  C.  t  Vid.  R.  v.  G.  Bahh,  3  T.  B.  679. 
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Beadley. 


1789.  and  tenement  wherein  I  now  live :  but  my  will  is  that  in  case 
PoBTEB  r.  my  said  son  Philip  Dobin  shall  happen  to  die  leaving  no  issue 
behind  him,  then  my  said  wife  (meaning  his  then  wife  Joan 
Dobin)  shall  receive  and  take  the  rents,  issues,  and  profits 
thereof  and  dispose  of  the  same  at  her  will  and  pleasure,  and 
shall  have,  use,  and  enjoy  all  my  in-door  goods,  as  long  as  she 
shall  continue  a  widow  and  no  longer ;  and  after  her  decease, 
or  marriage  as  aforesaid,  then  the  lands  so  devised  to  Philip  as 
aforesaid  I  give  and  devise  the  same,  for  want  of  issue  by  him 
as  aforesaid,  unto  my  son  James  Dobin,  his  heirs  and  assigns  for 
ever ;  chargeable  nevertheless  with  the  payment  of  601.  a-piece 
to  my  six  daughters  and  their  issue  within  a  twelvemonth  after 
he  shall  so  enjoy  the  same :  But  in  case  my  son  James  Dobin 
shall  happen  to  die  before  my  son  Philip,  and  the  said  Philip 
shall  not  leave  any  issue  of  his  body  begotten,  then  my  will  is 
that  my  said  lands  shall  be  sold,  and  equally  divided  between  my 
six  daughters,  Magdalen  Lockyer,  Mary  Mills,  Sarah  Boone, 
Elizabeth,  Bebecca  and  Ann  Dobin,  and  their  issues.  The 
testator  died  in  October  following,  leaving  Joan  his  widow,  Philip 
and  James  his  sons;  and  his  six  daughters  him  surviving." 
Whereupon  Philip  Dobin  entered  into  possession,  and  afterwards 
sold  and  conveyed  the  same  to  a  purchaser ;  having  previously 
suffered  a  recovery  thereof;  and  is  since  dead,  without  ever 
having  had  any  issue.  Joan  the  widow,  and  James  the  son,  died 
in  the  hfetime  of  Philip.  The  six  daughters  of  the  testator  also 
died  in  the  Ufetime  of  Philip,  some  without  issue,  others  leaving 
children,  and  others  grandchildren,  living  at  the  death  of  Philip 
Dobin.  And  the  following  questions  were  directed  to  be  sent 
for  the  opinion  of  this  Court ;  1st,  What  estate  Philip  Dobin 
took  under  the  will  of  John  Dobin  his  father  ?  2dly,  Whether 
the  six  daughters  of  the  testator,  and  their  issue,  took  any  and 
what  interest  under  the  last  limitation  in  the  testator's  will, 
directing  the  estates  to  be  sold  ? 

The  plaintiff  was  the  only  child  and  administratix  of  Eliza- 
beth, one  of  the  daughters.  The  defendants  were  claimants 
under  the  purchaser,  and  the  testator's  grandson  by  his  eldest 
son,  by  a  former  wife,  and  so  the  testator's  heir  at  law. 
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After  hearing  argument  for  the  defendants  :  1789. 

POBTEB  r. 

Lord  Kbnyon,  Ch.  J. :  Bbadlby. 

The  general  rules  respecting  limitations  of  this  sort  have  been  [  145  ] 
for  many  years  well  settled.  The  first  question  that  arises  in 
this  case  is,  whether  this  is  an  estate  tail  or  in  fee  ?  The  first 
part  of  the  devise  to  Philip  Dobin  pnnut  facie  carries  a  fee ;  for  it 
is  to  him,  his  heirs,  and  assigns  for  ever  :  but  it  is  clear  that  those 
words  may  be  restrained  by  subsequent  ones  so  as  to  carry  only 
an  estate  tail.  And  a  long  string  of  cases  may  be  cited  in  order 
to  shew  that  where  an  estate  is  limited  to  a  man  and  his  heirs 
for  ever,  and,  if  he  die  without  leaving  heirs,  then  to  his  brother, 
or  to  any  person  who  may  be  his  heir,  those  words  shall  not 
have  their  full  legal  operation,  but  shall  be  restrained  to  heirs  of 
a  particular  kind,  namely,  heirs  of  the  body.  If  the  subsequent 
part  of  this  devise  had  been  "  and  in  case  he  shall  die  without 
heirs,  then  over,"  it  would  have  given  to  P.  Dobin  an  estate  tail, 
which  he  might  have  barred  by  the  recovery.  But  here  the 
words  are  "  but  in  case  he  shall  happen  to  die,  leaving  no  issue 
behind  him ;  "  which  makes  a  very  material  difference,  and  brings 
it  within  the  case  of  Pelis  v.  Brown*  which  is  the  foundation,  and 
as  it  were  the  Magna  Charta  of  this  branch  of  the  law.  This 
question  arose  soon  after  executory  devises  were  first  taken  notice 
of,  which  was  in  the  reign  of  Queen  Elizabeth.  And  that 
doctrine  has  never  been  since  doubted  by  the  Courts  of  Law. 
But  the  defendant's  counsel  has  attempted  to  distinguish  this 
case  from  that  of  PeUs  v.  Brown ;  because  there  the  words  are 
''If  Thomas  (the  first  devisee)  died  without  issue,  living  William 
his  brother : "  but  it  is  to  be  observed  that  there  are  words  in 
this  case  equivalent  to  those,  namely,  "  if  P.  Dobin  shall  die, 
leaving  no  issue  behind  him."  If  indeed  only  the  first  words 
''  leaving  no  issue  "  had  been  used,  they,  according  to  the  opinion 
of  Lord  Macclesfield,  in  Forth  v.  Chapman  f,  must  be  restrained 
to  leaving  issue  at  the  time  of  his  death.  But  it  is  contended 
that  this  rule  is  confined  to  chattel  interests  only :  however  a 
great  deal  of  argument  is  necessary  to  convince  me  that  in  the 

*  Cro.  Jac.  590.  t  1  P.  Wms.  666,  667. 
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178P*  case  of  realty  those  words  should  be  taken  to  mean  an  mdefiniie 
PoBTSB  ff.  failure  of  issue.  It  would  be  very  strange  if  these  words  had  a 
BBADLST.  (Jifferent  meaning  when  applied  to  real  and  personal  property. 
If  such  a  distinction  existed  in  the  law,  it  certainly  would  not 
agree  with  the  rule  lex  plus  laudatur  quando  ratione  probatur  : 
but  it  is  not  founded  in  law.  And  there  are  even  additional 
words  in  this  case,  "  leaving  no  issue  behind  him ; "  which 
necessarily  import  that  the  testator  meant  at  the  time  of  his 
son's  death.  The  subsequent  parts  of  the  will  also  convey  the 
same  idea  ;  for  the  devisor  mentions  this  event  as  likely  to 
happen  in  the  lifetime  of  his  widow,  or  of  his  younger  son  or 
daughters.  Therefore  I  have  not  the  least  doubt  but  that  this 
is  a  good  executory  devise,  to  take  place  within  the  time  allowed 
by  law,  which  is  boiTOwed  by  analogy  from  legal  formal  limita- 
tions, namely,  for  a  Ufe  or  lives  in  being,  with  a  remainder  in 
tail  to  unborn  children,  who  cannot  bar  it  till  twenty-one.  With 
respect  to  the  other  point,  the  shape  of  the  question  must  be 
altered  *  before  we  certify  to  the  Lord  Chancellor ;  for,  as  it 
stands  now,  we  cannot  take  cognizance  of  the  question  in  a 
Court  of  Law.  But  if  we  were  to  consider  this  as  a  limitation  of 
real  property,  instead  of  land,  to  be  converted  into  money,  this 
may  be  supported  as  a  contingency  with  a  double  aspect.  And 
I  should  have  no  difficulty  in  saying  that,  in  the  event  of  Philip 
Dobin  dying  without  leaving  issue  at  his  death,  the  widow,  if 
she  were  alive,  might  take ;  if  not,  the  second  son,  or  the 
daughters  of  the  devisor. 

[  ^^7  ]  AbHHURST,  J.   and  Grose,    J. — thought  this  was  not  to  be 

distinguished  in  principle  from  the  case  of  Pells  v.  Brown . 

The  following  certificate  was  afterwards  sent  to  the  Com-t  of 
Chancery : 

"Having  heard  counsel  on  the  case  above  referred  to  us,  we 
are  of  opinion  that  P.  Dobin  took  an  estate  in  fee-simple  in  the 
premises  s^bove  devised  to  him :  but,  as  Philip  died  without  issue 

*  See  ikibburtofi  v.  StihharUm,  Ecp.  T.  Talb.  245. 
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living  at  the  time  of  his  death,  we  are  of  opinion  that  the  further        1789. 

disposition  made  by  the  testator  in  that  event  is  good  by  way  of    pobteb  «. 

executory  devise. 

"  Ken  YON, 

**W.   H.   ASHHURST, 

'*  N.  Grose.''  * 


Bradley. 


PAYNE  V.   CA^E.  "«»■ 

May  2. 
(3  T.  R.  148  -149.)  

A  bidder  at  an  auction,  under  the  usual  conditions  that  the  highest 
bidder  shall  be  the  purchaser,  may  retract  his  bidding  any  time  before 
the  hammer  is  down. 

This  was  an  action  upon  a  special  contract  under  conditions 
of  sale  by  auction,  in  which  the  Plaintiff  was  non-suited  on  the 
ground  that  the  Defendant  had  withdrawn  his  bid  before  the  fall 
of  the  hammer. 

On  a  motion  to  set  aside  the  non-suit,  it  was  argued  that  the 
bidder  was  bound  by  the  conditions  of  the  sale  to  abide  by  his 
bidding,  and  could  not  retract. 

Per  Curiam  : 

The  auctioneer  is  the  agent  of  the  vendor,  and  the  assent  of  [  149  J 
both  parties  is  necessary  to  make  the  contract  binding ;  that  is 
signified  on  the  part  of  the  seller  by  knocking  down  the  hammer, 
which  was  not  done  here  till  the  defendant  had  retracted.  An 
auction  is  not  unaptly  called  locus  pcenitentia.  Every  bidding  is 
nothing  more  than  an  offer  on  one  side,  which  is  not  binding  on 
either  side  till  it  is  assented  to.  But  according  to  what  is  now 
contended  for,  one  party  would  be  bound  by  the  offer,  and  the 
other  not,  which  can  never  be  allowed. 

*  Mr.  J.  Boiler  was  sitting  for  the  Lord'  Chancellor  whon  this  case 
was  argued. 
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1789.       DOE,  ON  THE  Dbmise  OF  TAEEANT  AND  Others,  v. 


Maye, 


HELLIEE  AND  Othees. 

(3  T.  B.  162—174.) 

A  lord  of  a  manor  cannot  seize  a  copyhold  estate  as  forfeited,  pro  de- 
functu  tenentiai  without  a  custom.  Therefore  where  on  the  death  of  a 
copyholder  of  inheritance  the  lord  after  three  proclamations  for  the  heir 
to  come  in  and  be  admitted,  seized  the  estate  into  his  hands,  and  after- 
wards granted  it  in  fee  to  another,  the  Court  considered  it  as  an  ab- 
solute seizure,  and  consequently  irregular,  there  being  no  custom  to 
warrant  it;  and  being  irregular  as  an  absolute  seizure,  it  could  not 
afterwards  be  set  up  by  the  lord  as  a  seizure  qumisque.  If  one  of  several 
co-heirs  of  a  copyholder  be  a  feme  covert  at  the  time  of  the  ancestor's 
death,  and  the  lord  seize  the  whole  estate  (in  default  of  the  heir's  not 
coming  in  to  be  admitted  after  three  proclamations)  without  first 
appointing  an  attorney  or  guardian  for  the  feme  covert,  according  to 
the  requisites  of  the  9  G.  II.  c.  29,  a  seizure  of  the  whole  estate  is 
irregular,  though  it  be  not  known  to  the  lord  that  one  of  the  heirs  is  a 
feme  covert,  A  forfeiture  by  a  copyholder's  levying  a  fine  may  be  waived 
by  the  lord.  A  forfeiture  of  a  copyhold  estate  can  only  be  taken 
advantage  of  by  him  who  is  lord  at  the  time  of  the  forfeiture,  except  in 
those  cases  where  the  act  of  forfeiture  destroys  the  estate.  A  fine  levied 
by  a  copyholder,  who  continues  in  possession,  is  void  as  against  the 
lord.  Whether  the  lord's  right  of  entry  for  a  forfeiture  is  not  barred 
after  20  years  by  the  Statute  of  Limitations :  Qusere. 

This  ejectment  was  tried  at  the  last  Summer  assizes  for 
Stafford,  before  Lord  Eenyon.  The  premises  comprised  in  the 
declaration  were  the  freehold  and  copyhold  estates  of  the  late 
Sir  Samuel  Hellier,  who  died  seised  thereof  on  the  12th  October 
1784,  which  were  devised  by  him  to  the  defendant  Hellier,  by 
will  dated  the  10th  September,  1784.  A  verdict  was  found  for 
the  defendants  as  to  the  freehold  estates ;  but  for  the  plaintiff  as 
to  the  copyhold  estates,  subject  to  the  opinion  of  this  Court  on 
the  following  case.  The  second  count  in  the  declaration  (under 
which  alone  the  lessors  of  the  plaintiff  claimed)  was  laid  on  the 
26th  March,  1788,  on  the  demise  of  Benjamin  Tarrant,  John 
GriflSn  Hodgson,  and  Ann  his  wife,  William  Tutt,  Ann  Taylor, 
and  William  Shepherd,  for  the  term  of  seven  years.  The  lessors 
of  the  plaintiff  (except  John  Griffin  Hodgson  who  married  Ann 
Hodgson  in  1784)  are  the  heirs  at  law  of  Sir  Samuel  Hellier. 
The  copyhold  estates  in  question  are  copyholds  of  inheritance, 
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holden  of  the  prebend  manor  of  Featherstone  by  several  and  i789. 
different  rents.  William  Poltney,  Esq.,  is  seised  in  fee  of  the  bgTv. 
said  manor,  to  which  he  became  entitled  in  the  year  1783.  Sir  Hbllikb. 
Samuel  Hellier  by  will  devised  to  the  defendant  Hellier,  and  his 
heirs,  all  his  copyhold  and  freehold  estates  after  paying  mort- 
gages, debts,  &c.  No  surrender  was  made  of  the  copyhold  pre- 
mises to  the  use  of  Mr.  Samuel's  will.  At  a  court  leet  with  a 
court  baron,  holden  in  and  for  the  manor  of  Featherstone,  on 
the  27th  October,  1785,  the  Homage  presented  the  death  of  Sir 
S.  Hellier;  and  an  entry  of  a  proclamation  on  the  rolls  was 
made  as  follows :  ^'  At  this  court  pubhc  proclamation  was  made 
the  first  time  for  the  heir  of  Sir  S.  Hellier  knight,  deceased,  to 
come  into  court,  and  be  admitted  tenant  to  all  and  singular  the 
several  messuages,  tenements,  closes,  pieces  or  parcels  of  land, 
and  premises,  situate  and  being  in  Featherstone  within  the  pre- 
cincts of  this  manor,  whereof  the  said  Sir  S.  Hellier  died  seised, 
or  else  the  same  would  be  seized  by  the  lord  of  the  said  manor 
for  want  of  a  tenant ;  but  nobody  came  who  shewed  any  title  to 
the  same :  Therefore  such  default  and  this  first  proclamation  are 
recorded."  Two  other  similiar  proclamations  were  made  at  two 
subsequent  courts,  &c.  By  an  entry  on  the  rolls  of  the  manor 
of  a  small  court  and  court  baron  holden  on  the  14th  January, 
1786,  it  appears  as  follows :  "  At  this  court  a  precept  was  issued 
by  the  steward  of  the  manor,  and  delivered  to  William  Bradshaw 
bailiff,  and  ofiScer  of  the  manor,  directing  him  to  seize  into 
the  hands  of  the  lord  all  and  singular  the  several  copyhold 
messuages  or  tenements,  lands,  and  premises,  which  are  situate 
and  being  in  Featherstone,  within  the  precincts  of  the  manor, 
of  which  Sir  S.  Hellier  died  seised;  and  to  return  this  pre- 
cept at  the  next  court,  to  be  holden  on  Saturday  the  4th  day 
of  February  next."  By  another  entry  on  the  rolls  at  a  small 
court  and  court  baron  holden  on  the  4th  February,  1786,  it 
appears  as  follows :  "  at  this  court  W.  Bradshaw,  bailiff  of  this 
manor,  and  officer  of  this  court,  returned  the  precept,  which 
issued,  and  was  delivered  to  him  at  the  last  court  holden  for  this 
manor  in  every  part  obeyed  and  executed,  to  wit,  that  he  had 
taken  actual  possession  of  and  seized  into  the  hands  of  the  lord 
of  the  manor  all  those  four  several  copyhold  messuages  or  tene- 
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1789.  ments,  with  the  lands,  hereditaments,  and  premises  thereto 
D^«,.  belonging,  situate,  &c.  whereof  the  said  Sir  S.  Hellier  died 
seised ;  as  by  the  said  precept  he  was  commanded."  At  a  court 
holden  10th  April,  1786,  the  lord  of  the  manor  gave,  granted, 
and  surrendered,  the  said  copyhold  premises,  (specifically  naming 
each  of  the  different  estates,)  to  the  defendant  Hellier  his  heirs 
and  assigns  for  ever,  according  to  the  custom  of  the  said  manor, 
to  be  holden  of  the  lord  of  the  said  manor,  by  the  rents  and 
services  due,  and  of  right  accustomed.  And  he  was  at  the  said 
court  admitted  tenant,  and  gave  to  the  lord  for  such  his  admis- 
sion 6922.  (although  the  sum  mentioned. in  the  said  grant  and 
admission  is  only  8462.)  for  a  fine,  and  made  his  fealty.  The 
lessors  of  the  plaintiff  did  not,  nor  did  either  of  them,  apply  to 
the  lord  or  his  steward  to  be  admitted  to  the  copyhold  premises 
until  the  26th  of  July,  1788 ;  nor  did  they  or  either  of  them 
tender  to  the  lord,  or  his  steward,  the  relief  due  by  the  custom 
of  the  manor  upon  the  admission  of  an  heir  at  law,  claiming  by 
descent ;  which  in  the  instance  of  the  present  estates  was  the 
sum  of  Qs.  6d.  By  the  custom  of  the  manor  no  fine  is  due  to  the 
lord  upon  the  admission  of  an  heir  at  law.  In  the  Slst  year  of 
the  reign  of  the  late  king,  Sir  S.  Hellier  levied  a  fine  in  his 
Majesty's  Court  of  Common  Pleas  of  several  estates  in  Stafford- 
shire, which,  from  the  description  of  the  premises  in  the  deed  to 
declare  the  uses,  comprehended  both  his  freehold  and  copyhold 
estates. 

This  case  was  argued  last  Hilary  Term  by  Lane  for  the 
plaintiff  and  Plumer  for  the  defendants;  and  again,  on  this 
day,  by  Bower  for  the  plaintiff,  and  Milles  for  the  defendants. 

The  arguments  for  the  plaintiff  may  be  reduced  to  these  three 
points ;  1st.  That  no  absolute  forfeiture  of  the  copyhold  estate 
was  incurred  either  by  the  fine  levied  in  the  81  G.  II.  ;  or  by 
the  default  in  the  heirs  of  Sir  S.  Hellier  not  coming  in  to  be  ad- 
mitted ;  2ndly.  That  the  lord  was  not  entitled  to  seize  quousqne, 
because  one  of  the  co-heirs  was  a  feme  covert;  and  the  stat. 
9  Oeo.  I.  c.  29,  which  protects  her  interest,  equally  protected 
the  others ;  and  Srdly,  Even  if  the  lord  were  entitled  to  seize  till 
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the  heirs  came  in,  that  as  the  lord  had  proceeded  as  for  an        1789. 
absolute  forfeiture,  his  entry  could  not  be  converted  into  a       boTv, 
seizure  qmmque.  Hbllibb, 

For  the  defendants  it  was  insisted,  Ist,  That  an  absolute 
forfeiture  was  incurred  by  the  fine  levied  in  the  late  reign,  which 
could  not  be  done  away  by  any  subsequent  act ;  and,  2dly,  That 
the  lord  had  a  right  to  seize  quousque  till  the  heirs  came  in  to  be 
admitted,  notwithstanding  the  9  Geo.  I.  c.  29. 

Lord  Ebnyon,  Ch.  J. : 

When  this  case  was  argued  in  the  last  term,  we  desired  a  [  169  ] 
second  argument,  not  because  light  was  not  throw^n  upon  the 
subject  by  the  first  argument,  but  on  account  of  the  novelty  of 
the  case,  and  because  we  wished  to  look  into  the  authorities. 
And  after  consideration  we  have  no  great  difficulty  in  any  of  the 
lK)ints  made.  There  is  one  circumstance  in  this  case  of  great 
importance,  and  which  almost  decides  the  question,  namely,  that 
Sir  S.  Hellier  died  seised  of  the  estate  in  question,  on  the  12th  of 
October,  1784,  leaving  one  of  his  co-heiresses  a  feme  covert. 
Now  if  this  case  were  against  the  co-heirs,  it  must  be  admitted  to 
be  a  case  of  the  greatest  severity;  though  that  would  not  warrant 
the  Coui-t  in  trampling  on  the  rules  of  law  ;  however  it  gives  us 
some  satisfaction  to  be  able  to  decide  in  favour  of  the  heirs 
agreeably  with  the  rules  of  law.  Some  general  rules  must  be 
admitted ;  it  is  clear  that  a  copyhold  estate  cannot  pass  by  will, 
unless  there  be  a  surrender  to  the  use  of  that  will,  and  it  is 
equally  clear  that  an  heir  at  law  may,  before  admittance  to  a 
copyhold  estate,  maintain  an  ejectment  to  assert  his  title.  The 
case  therefore  here  is  pnmd  facie  in  favour  of  the  heirs  at  law, 
unless  the  defendants  can  shew  some  title  under  which  they  may 
hold  adversely  against  them  ;  and  being  aware  of  the  imbecility 
of  their  own  title  under  the  will,  they  resort  to  the  supposed  title 
of  the  lord  of  the  manor.  But  whether  he  had  a  right  to  confer 
that  title  on  the  defendants  depends  on  the  points  which  have 
been  made.  The  first  point  made  is  on  the  supposed  forfeiture 
by  reason  of  the  heirs  of  Sir  S.  Hellier  neglecting  to  come  to  the 
lord's  court  to  be  admitted  as  his  tenants,  and  to  satisfy  the 


Hellish. 
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1789.  lord's  claim  of  the  iroits  of  his  tenure.  I  cannot  but  observe  that 
BoE^v.  the  interest  of  the  lord  of  this  manor  was  not  very  deeply 
concerned  in  the  heirs  not  coming  in  to  be  admitted,  because  it 
is  stated  that  no  fine  was  due  on  admission ;  the  case  does  indeed 
state  that  he  had  a  minute  interest,  namely,  a  relief  of  Ss.  6d., 
but  however  small  this  fruit  of  tenure  was,  the  lord  undoubtedly 
had  a  right  to  it,  and  to  see  by  the  inspection  of  his  court  rolls 
who  were  his  tenants.  But  the  severity  of  the  law  in  these,  as  in 
all  other,  cases  of  forfeiture,  warrants  the  Courts  in  taking  care 
that  there  is  the  greatest  accuracy  in  the  lord's  proceeding.  It  is 
so  in  the  case  of  outlawry,  and  all  cases  of  criminal  proceedings. 
Several  cases  were  mentioned  in  the  former  argument,  which 
shew  that  a  general  forfeiture  of  a  copyhold  estate,  for  not 
coming  in  to  be  admitted,  does  not  accrue,  unless  there  be  a 
custom  to  warrant  it.  In  such  cases  the  lord  has  only  a  right  to 
enter  into  possession  to  satisfy  himself  for  the  injury  he  sustains 
for  want  of  a  tenant ;  he  can  only  retain  the  possession  quousque. 
It  seemed  almost,  and  would  have  been  very  properly,  admitted 
in  the  argument,  that  if  the  lord,  having  a  right  to  seize  quonsque^ 
did  seize  absolutely,  there  was  a  defect  in  the  seizure  which 
vitiated  the  whole :  but  it  was  contended  that  there  was  no  defect 
in  the  seizure,  for  that  the  Court  might  presume,  for  any  thing 
that  appeared  to  the  contrary,  that  the  lord  did  only  seize  till  a 
tenant  came  in  to  be  admitted ;  and  that  omnia  prasumuntnr 
solemniter  esse  acta.  But  I  think  that  sufficient  appears  in  the 
case  to  shew  that  the  seizure  was  irregular.  A  seizure  general 
and  undefined  must  necessarily  be  a  seizure  of  the  whole 
property ;  if  it  were  not,  what  other  line  could  be  drawn  ?  So  an 
entry  upon  an  estate  generally  is  an  entry  for  the  whole ;  and  if 
it  be  for  less,  it  should  be  so  defined  at  the  time.  The  case 
however  does  not  rest  on  this  observation ;  for  we  collect  from 
subsequent  acts  of  the  lord,  which  are  unambiguous,  what  his 
idea  was  when  he  did  seize :  for  he  made  an  absolute  grant  of  the 
whole  of  this  property  to  the  defendant,  his  heirs  and  assigns  for 
ever,  taking  a  fine  of  6922.  on  his  admission.  Then  I  am  bound 
to  say  that  the  lord  entered  as  for  an  absolute  forfeiture.  And  as 
this  is  a  proceeding  where  the  most  strict  regularity  is  necessary 
in  all  its  parts,  we  are  warranted  in  saying  that  here  was  no 
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seizure  binding  on  the  parties.  Another  point  was  made,  which,  1789. 
if  sustainable,  would  also  give  a  right  to  the  lord  ;  the  supposed  d^«. 
forfeiture  which  accrued  by  reason  of  the  fine  levied  in  the  thirty-  Hbllibb. 
first  year  of  the  late  reign,  the  deed  to  declare  the  uses  of  which, 
according  to  the  case,  comprehended  the  copyhold  as  well  as  free- 
hold estates.  How  that  fact  was  we  are  not  sufficiently  apprised : 
but  I  think  that,  if  the  deed  to  declare  the  uses  has  not  concluded 
the  question,  we  ought  to  infer  that  only  the  freehold  property 
was  included  in  the  fine.  This  claim  of  the  lord  of  the  manor, 
and  consequently  of  the  defendants  who  claim  under  him, 
depends  on  a  clause  in  the  eleventh  section  of  the  Supplement  to 
Co.  Copy,  and  on  two  cases.  I  will  observe  in  the  first  place, 
that  this  Supplement  to  the  Copyholder  is  not  Lord  Coke's  work ; 
from  whose  hands  it  came  I  do  not  know ;  though  I  do  not  mean 
to  dispute  that  part  generally ;  but  I  think  I  can  distinguish  the 
section  cited  from  the  present  case.  The  words  are,  ''if  a  copy- 
holder levy  a  fine,  &c.  in  such  case  no  acceptance  of  the  rent,  or 
act  done  by  the  lord,  shall  be  available  to  make  the  estate  again 
good."  This  is  said  to  be  one  of  the  cases  which  cannot  be  made 
good  by  this  act  of  the  lord.  I  admit  that  the  act  of  the  lord 
there  referred  to,  and  acts  of  that  sort,  will  not  make  the  estate 
good  again ;  because  acceptance  of  rent  is  of  an  ambiguous 
nature;  the  possession  of  the  tenant  may  remain,  though  his 
former  estate  was  gone;  and  there  the  rent  may  be  accepted  from 
him  under  a  tenancy  from  year  to  year.  Therefore  an  act  of  that 
kind  shall  not  be  binding  on  the  lord  as  a  waiver  of  the  forfeiture. 
But  that  some  acts  done  by  him  shall  operate  as  a  waiver  cannot 
be  disputed ;  they  do  not  operate  as  a  new  grant,  but  admit  the 
tenant  to  be  in  of  his  old  title.  In  MUfax  v.  Baker*  it  was  held 
that  "  the  lord,  by  admitting  a  copyholder  after  a  forfeiture, 
dispenses  with  the  forfeiture."  The  word  "dispenses"  is 
material,  and  shews  that  he  does  not  grant  a  new  title.  The  case 
of  admission  is  only  one  instance ;  but  things  of  the  same  nature 
will  have  the  same  effect,  and  will  shew  that  the  lord  dispenses 
with  the  forfeiture,  and  meant  that  the  tenant  should  still 
continue  in  his  tenancy.  Now  in  this  case,  the  lord  suffered  near 
thirty  years  to  elapse  without  taking  advantage  of  the  forfeiture, 

*  1  Lev.  26. 
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1789.  and  by  several  solemn  acts  in  his  court  recognized  the  late  Sir  S. 
^DoE^v.  Hellier  as  his  tenant :  it  was  first  presented  that  he  died  seised ; 
Hkllibb.  ^Yien  the  lord  required  his  heir  to  come  in  and  be  admitted  as  hia 
tenant.  These  are  as  solemn  acts  of  recognition  as  the  admit- 
tance of  the  copyholder,  in  the  case  in  Levintz :  and  I  do  not 
think  I  am  straining  that  case,  in  saying  that  any  act  equally 
solemn  on  the  part  of  the  lord  is  sufficient  to  preclude  him  from 
taking  advantage  of  the  forfeiture.  Then  as  to  the  stat.  9  Geo.  I. 
c.  29,  it  protects  infants  and  feme  coverts,  who  are  not  in  a 
situation  to  protect  themselves,  declaring  that  their  estates  shall 
not  be  forfeited  for  not  coming  in  to  be  admitted,  and  prescribing 
the  mode  to  be  taken  by  the  lord.  But  it  is  said  that  at  any  rate 
the  lord  was  entitled  to  take  the  five  other  shares :  be  it  so ;  but 
then  he  should  have  proceeded  regularly  to  obtain  possession  of 
that  estate  to  which  he  was  entitled ;  instead  of  which  he  has 
proceeded  as  for  a  forfeiture  of  the  whole.  And  here,  as  in 
proceedings  of  outlawry,  which  are  striciisrind  juris,  it  there  be 
any  irregularity  it  is  sufficient  to  overturn  the  whole  proceedings. 
Another  ground  has  just  occurred  to  me,  as  an  answer  to  the 
supposed  forfeiture  by  levying  the  fine,  upon  which  I  only  hazard 
an  opinion.  I  do  not  see  why  the  Statute  of  Limitations,*  which 
operates  as  a  bar  to  other  rights  of  entry  after  twenty  years, 
should  not  bar  the  lord  in  this  case.  It  seems  to  me  that  he 
should  have  availed  himself  of  his  right  of  entry  within  twenty 
years.  However  on  this  ground  I  give  no  positive  opinion :  but 
clearly  on  the  other  grounds  the  plaintiff  is  entitled  to  recover. 

[  172—174  ]       AsHHTRST,  J.,  BuLLBR,  J.  and  Grosb,  J.  concurrcd. 

*  21  Jac.  I.  c.  16. 
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NEWLING  V.   FILOCIS.  im 

(3  T.  R.  189—199.)  ^^' 

The  prodamation  of  James  11.,  in  the  4th  year  of  his  reign,  for 
restoring  corporations  to  their  ancient  charters,  &c.  operates  (when 
accepted)  as  a  grant  of  reyiyal  to  such  of  the  old  corporations  as  had 
surrendered  their  corporate  franchises  to  Charles  11.  (but  which 
surrenders  were  not  enrolled),  who  had  granted  new  charters;  and 
oyertums  such  new  charters.  The  corporation  of  Cambridge  did  accept 
and  act  under  the  proclamation.  When  the  mode  of  electing  officers  is 
not  regulated  by  charter  or  prescription,  the  corporation  may  make 
bye-laws  to  regulate  the  election. 

These  were  issues  to  try  the  right  of  election  of  mayor  for  the 
borough  of  Cambridge. 

The  only  point  of  general  interest  is  dealt  with  by  the  judg- 
ment of  AsHHTJRST,  J.,  which  substantially  embodies  the  grounds 
of  the  decision  of  the  Court,  as  follows  : 

ASHHURST,  J. : 

The  principal  question  is,  Whether  the  charter  of  Charles  the  [  197  ] 
Second  is  or  is  not  the  subsisting  charter  which  governs  the  cor- 
poration of  Cambridge  ?  Now  that  charter  was  done  away  by 
the  proclamation  of  James  the  Second ;  which  insinuates  that  all 
those  measures  which  had  been  pursued  by  Charles  the  Second 
against  the  old  corporations  were  arbitrary;  and  directs  that, 
where  the  surrenders  of  the  old  charters  had  not  been  enrolled, 
the  new  charters  which  had  been  granted  should  be  void  in  law, 
and  that  the  old  corporations  should  proceed  to  act  as  if  such 
charters  had  never  been  granted  at  all.  But  it  is  said  that  the 
proclamation  was  not  intended  as  a  grant  to  revive  those  cor- 
porations, but  only  as  an  intimation  of  what  the  king  meant  to  do 
in  future.  But  that  is  directly  contrary  to  the  very  words  pf  the 
proclamation,  whereby  the  king  directed  all  the  old  corporations 
immediately  to  act  as  they  did  before  these  charters  were  granted. 
And  it  is  clear  that  the  king  meant  ipso  facto  to  restore  the  old 
corporations.  For  we  cannot  suppose  that  the  king  intended 
that  those  persons  should  act  without  any  authority:  but  he 
meant  to  give  them  that  authority,  which  he  required  them  to 
exercise  immediately,  without  waiting  for  anything  further  to  be 
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1789.  done.  And  I  see  no  objection  to  a  proclamation  under  the  great 
Kewliko  v.  seal  having  the  force  of  a  grant,  if  it  be  accepted  as  such  and 
Fbancis.  acted  under.  And  though  this  was  not  in  form  a  grant,  yet  it  is 
tantamount  to  it ;  it  is  like  a  charter  of  restoration.  It  makes 
no  di£ference  whether  it  is  referable  to  one  corporation  in 
particular,  or  to  all  the  corporations  then  in  existence ;  for  it 
operates  as  an  individual  grant  to  each.  Now  here  the  old 
corporation  agreed  to  accept  it  as  such,  by  immediately  meeting 
in  their  corporate  capacity,  and  proceeding  to  the  re-election  of 
their  old  officers,  who  were  sworn  in.  This  is  a  strong  act  of 
acceptance.  Then  the  remaining  question  is  respecting  the 
validity  of  the  bye-law  in  1786.  I  admit  that,  though  bye-laws 
cannot  alter  the  constitution,  they  may  regulate  the  manner  of 
election,  if  they  do  not  infringe  their  charter.  Now  here  it  is 
expressly  found  that  their  mode  of  election  was  not  regulated  by 
any  charter  or  prescription,  but  that  it  has  varied  from  time  to 
time.  The  same  power,  therefore,  which  enabled  the  corporation 
to  make  the  former  bye-law,  also  enabled  them  to  substitute 
another  in  its  room. 


May  9, 


1789.  THE  EING  V.  JOHN  PASMOEE. 


(3  T.  B.  199—250.) 

When  an  integral  part  of  a  corporation  is  gone,  and  the  oorporation 
has  no  power  of  restoring  it,  or  of  doing  any  corporate  act,  the 
corporation  is  so  far  dissolved  that  the  crown  may  grant  a  new  charter. 

An  information  in  the  nature  of  a  quo  warranto  was  exhibited 
against  the  defendant,  calling  upon  him  to  shew  by  what 
authority  he  claimed  and  exercised  the  office  of  mayor  of  the 
borough  of  Helleston. 

The  only  point  of  general  interest  in  the  case  sufficiently 
appears  from  the  judgments  of  Ashhurst,  J.,  and  Bullbr,  J,, 
which  substantially  embody  the  reasons  of  the  judgment  of 
the  Court,  in  which  Lord  Kbnyon,  Ch.  J,  and  Grosb,  J., 
joined. 
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ASHHURST,  J.  :  1789. 

Although  this  matter  has  in  the  argument  branched  out  into  The  kino  r. 
several  points,  the  principal  question  is  whether  at  the  time  of  r  242  1 
granting  the  charter  the  present  king  had  a  right  to  grant  it,  and 
whether  from  anything  contained  in  the  charter  it  is  inadequate 
to  the  purpose  intended.  To  determine  this  it  may  be  proper  to 
consider  what  is  the  end  and  intention  of  creating  corporations 
aggregate  of  the  kind  now  under  discussion.  The  principal  end 
is  for  preserving  good  order  and  government  within  the  limits  of 
the  towns  in  which  they  are  established :  they  are  not  merely 
temporary  institutions,  but  are  intended  to  have  perpetual 
succession.  Therefore  they  must  have  the  means  of  preserving 
that  succession :  and  whenever  a  corporation  is  so  far  reduced  by 
accident  or  negligence  as  to  be  inadequate  to  the  purposes  of 
government,  and  to  have  lost  the  power  of  continuing  that  succes- 
sion from  the  want  of  any  integral  part,  it  is  virtually  dead,  for 
it  is  no  longer  capable  of  answering  the  end  of  its  institution. 
And,  as  it  was  originally  created  for  the  public  good,  and  not 
merely  with  a  view  to  the  private  interest  of  individuals,  when- 
ever it  can  no  longer  perform  those  functions  which  is  a  condition 
incident  to  its  incorporation,  the  Grown  ought  not,  for  the  sake  of 
a  few  individuals,  to  be  restrained  from  exercising  its  prerogative 
in  granting  a  new  constitution  for  the  benefit  of  the  inhabitants 
of  the  place,  whose  interest  the  Crown  had  in  view  in  the  original 
incorporation.  This  corporation  was  in  that  state  at  the  time  of 
the  new  charter ;  it  could  not  continue  its  own  existence,  nor  do 
any  corporate  act ;  then  what  should  in  law  or  reason  prevent 
the  Grown  from  interposing?  But  it  has  been  contended  that 
the  old  corporation  was  not  dissolved,  because  some  of  the 
natural  members  were  in  existence ;  and  that  there  cannot  be  two 
corporations  at  one  time  in  the  same  place  with  co-extensive 
powers.  I  admit  the  latter  part  of  the  position  to  be  true,  namely, 
that  there  cannot  be  two  such  effective  corporations  in  the  same 
place ;  for,  instead  of  good  order,  that  would  only  be  productive 
of  anarchy ;  but  I  deny  the  former  position  ;  for  I  say  when  the 
old  corporation  was  reduced  to  such  a  state  as  to  be  incapable  of 
continuing  its  existence,  and  of  doing  any  corporate  act,  it  was 

R.R. — ^VOL.  I.  Y  Y 
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1789.        extinct  as  a  body  corporate.    The  case  cited  from  ''BoUe's 
Thb  Kino  v.  Abridgement "  *  is  express  to  that  effect ;  for  it  is  there  laid  do^m, 
Pabmobb.     ^Yxsi  if  a  corporation  consist  of  brothers  and  sisters,  and  all  the 
sisters  die,  the  corporation  is  dissolved.    If  so,  it  must  follow  as 
a  necessary  consequence  that  the  Crown  has  a  right  to  interpose, 
either  by  reviving  the  old  corporation,  or  by  granting  a  new 
charter.     Season  is  strongly  in  favour  of  this  determination ;  and 
one  case  that  has  reason  to  support  it  ought  to  weigh  against 
many  that  are  destitute  of  that  foundation.     To  what  end  should 
the  Crown  be  restrained  ?    And  is  it  fit  that  the  interested  views 
of  a  few  individuals  should  preponderate  against  the  general  good 
of  the  whole  place  ? — There  have  been  many  instances  cited  at 
the  bar,  where  very  able  Attornies  and  Solicitors  General,  some- 
times   assisted    by  Judges,   have    concurred  in   advising    new 
charters  where  the  same  circumstance  of  the  dissent  of  some  of 
the  old  corporation  has  occurred ;  and  yet  such  charters  have 
been  acted  under  without  being  impeached.     And  though  the 
mere  opinion  of  an  Attorney  or  Solicitor  General  ought  not  to  be 
cited,  yet  coupled  with  the  fact,  it  may  have  some  weight  as 
shewing  the  general  sense  of  professional  men.     As  to  there  being 
here  a  dissent  of  a  majority  of  the  old  members,  I  lay  no  stress 
upon  it ;  for  as  those  who  were  left  were  no  body  corporate,  but  a 
mere  collection  of  individuals,  the  vote  of  the  majority  of  them 
has  no  binding  force,  and  the  dissent  of  any  one  might,  in  my 
opinion,  have  as  much  effect.    As  to  the  contrariety  of  opinions 
in  the  books  on  this  subject,  I  shall  not  attempt  to  reconcile 
them  ;  but  we  ought  to  lean  to  that  side  which  is  best  supported 
by  reason.    Possibly  the  seeming  contrariety  may  have  been  in 
some  degree  occasioned  by  the  equivocal  use  of  the  term  '^  dis- 
solved."   As  far  as  concerns  the  power  of  the  Crown  to  grant  a 
new  charter,  I  think  the  corporation  was  dissolved.    As  to  some 
particular  purposes  which  do  not  relate  to  the  powers  of  govern- 
ment,  but  to  personal  privileges  which  are  annexed    to    the 
persons  of  the  remaining  individuals,  such  as  rights  of  conunon, 
&c.  it  may  be  said  not  to  be  dissolved,  at  least  till  the  Crown 
interposes :  for  as  a  particular  interest  may  subsist  after  the  term 
or  estate  out  of  which  it  is  carved  is  merged  or  extinct,  so  it  may 
♦  1  Eo.  Abr.  514,  p.  1. 
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possibly  be  in  respect  to  some  of  the  individuals  of  a  corporation,  1789. 
after  the  corporate  body  is  dissolved.  But  were  this  otherwise,  it  THE"KiNtt  r. 
would  be  no  reason  against  the  Crown's  interposing  in  granting  ^-^^<^»b. 
a  new  charter ;  for  it  is  not  fit  that  the  private  interest  of  indi- 
viduals should  stand  in  the  way  of  the  interest  of  the  community. 
Here  the  members  of  the  old  body  have  no  injury  or  injustice  to 
complain  of,  for  they  are  all  included  in  the  new  charter  of  incor- 
poration ;  and  if  any  of  them  do  not  become  members  of  the  new 
incorporation,  but  refuse  to  accept,  it  is  their  own  fault.  But  at 
any  rate,  whether  they  refuse  or  accept,  it  does  not  affect  the 
right  of  the  Grown.  Then  it  was  argued  that  admitting  the  old 
corporation  to  be  in  a  state  to  be  dissolved,  that  could  not  be 
effected  without  a  scire  facias  to  repeal  the  former  grant,  or  a 
judgment  on  a  quo  warranto.  But  I  think  those  modes  are  only 
necessary  to  be  pursued  in  the  following  cases.  A  scire  facias 
is  proper  where  there  is  a  legal  existing  body,  capable  of  acting, 
but  who  have  been  guilty  of  an  abuse  of  the  power  entrusted  to 
them :  for  as  a  delinquency  is  imputed  to  them,  they  ought  not 
to  be  condemned  unheard ;  but  that  does  not  apply  to  the  case 
of  a  non-existing  body.  And  a  quo  warranto  is  necessary  where 
there  is  a  body  corporate  de  facto,  who  take  upon  themselves  to 
act  as  a  body  corporate,  but  from  some  defect  in  their  constitu- 
tion, they  cannot  legally  exercise  the  powers  they  affect  to  use. 
But  where  there  is  no  corporate  body  in  existence  in  law  or  in 
fact,  it  would  be  an  absurdity  to  proceed  by  either  of  those  modes, 
neither  would  it  be  of  any  use.  For  if  the  fact  be  that  a  cor- 
poration is  so  reduced  that  it  cannot  act  as  a  body  corporate,  it 
is  fit  the  Crown  should  interpose :  if  it  be  not,  then  any  new 
charter  granted  upon  that  idea  would  be  void,  as  the  Crown 
would  be  deceived  in  its  grant.  Then  it  was  contended  that  even 
allowing  the  old  corporation  to  have  been  dissolved,  the  new 
charter  was  void,  because  the  king  was  deceived  in  his  grant ;  for 
that  the  recital  proceeds  on  the  idea  that  there  was  then  a  cor- 
poration existing  in  the  town ;  and  that  the  words  used  are 
merely  words  of  confirmation,  and  not  of  grant.  But  I  think  the 
Crown  was  not  deceived ;  for  it  may  possibly  be  said  not  to  be 
dissolved,  quoad  the  individuals,  for  particular  purposes,  though 
it  is  80  quoad  the  corporate  body.    It  may  plainly  be  collected 
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1789.        that  the  Crown  was  sufficiently  apprised  of  the  state  of  the 
The  King  r.  borough.    And  it  appears  to  me  that  there  are  sufficient  words 
pabmobb.     ^gg^  ^Q  pg^gg  g^jj  jjjq  rfghts  of  the  oW  corporatlon. 

BULLBR,  J. : 

[245]  The  question  referred  by  the  jury  for  the  opinion  of  this 

Court,  is,  whether  the  letters  patent  of  the  present  king  were  or 
were  not  duly  accepted  by  the  persons  to  whom  they  were 
granted.  Now  it  is  found  by  the  verdict  that  a  majority  of  them 
did  accept :  but  the  argument  adduced  at  the  bar  goes  beyond 
what  the  issue  seems  to  import.  However  to  pursue  it;  the 
first  question  made  is,  whether  the  whole  corporation  was 
dissolved.  And  I  am  of  opinion  that,  whenever  a  corporation  is 
reduced  to  such  a  state  as  to  be  incapable  of  acting  or  continuing 
itself,  it  is  dissolved.  The  counsel  for  the  prosecutor  contended 
that,  if  this  position  were  right,  it  would  extend  to  the  case  of  a 
mayor  dying  in  the  middle  of  the  year:  but  it  would  not, 
provided  the  corporation  have  a  power  of  electing  a  new  mayor 
and  continuing  itself.  This  point  has  been  very  much  discussed 
in  Parliament  as  well  as  in  Westminster  Hall.  And  great 
weight  is  due  to  the  Tiverton  case ;  not  so  much  on  account  of 
the  opinions  which  were  given  by  the  Crown  lawyers  as  of  the 
consequences  of  them.  That  case  arose  in  the  11  Geo.  I.  The 
Attorney  and  Solicitor  General  were  of  opinion  that  the 
corporation  was  dissolved.  Among  Mr.  J.  Clive's  manuscripts, 
which  are  a  collection  of  cases  by  several  judges,  this  case  of 
Tiverton  is  mentioned ;  and  it  says,  "  On  the  mayor's  absenting 
himself,  and  no  election  made  on  the  charter  day,  it  was  the 
opinion  of  the  Attorney  and  Solicitor  General,  and  seemed 
to  be  the  general  opinion,  that  the  corporation  was  dissolved. 
And  accordingly  upon  application  to  the  king  a  new  charter  was 
granted.  Note,  A  bill  passed  in  Parliament  this  sessions  to  pre- 
vent corporations  from  being  dissolved  by  the  mayor,  &c.  ab- 
senting themselves  on  the  day  of  election :  And  when  this  bill 
was  read  in  the  House  of  Commons,  Mr.  Jefferys  and  Mr.  West 
upon  the  debate  were  of  opinion  that  corporations  could  not 
be  dissolved  by  such  an  act  of  the  mayor ;  and  there  were  several 
lawyers  of  the  same  opinion.    Sed  quare."     So  that  there  is 
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no  doubt  from  the  beginning  of  the  note,  and  the  quare  which         1789. 
is  added  to  the  latter  part  of  it,  what  was  considered  as  the  best  thi~Kino  v. 
opinion  at  that  time.    We  have  also  one  opinion  in  the  books,     ^^bmouk. 
which  is  entitled  to  great  deference,  that  of  Lord  Macclesfield, 
who  miiformly  held  that  on  such  an  event  the  corporation  was 
dissolved ;  first  in  the  Banbury,  and  afterwards  in  the  Bedford^ 
and  other  cases.    And  I  do  not  know  how  to  reason  on  this 
point  better  than  in  the  manner  urged  by  one  of  the  relator's 
counsel ;  who  considered  the  grant  of  incorporation  to  be  a  com- 
pact between  the  Crown  and  a  certain  number  of  the  subjects, 
the  latter  of  whom  undertake,  in  consideration  of  the  privileges 
which  are  bestowed,  to  exert  themselves  for  the  good  government 
of  the  place.    Now  if  those  persons  have  so  far  violated  their  trust 
by  negligence  or  misconduct  that  they  are  no  longer  capable  of 
governing  the  place,  there  is  an  end  of  the  compact.     The  ground 
of  the  charter  was  the  government  of  the  place ;  and  when  that 
cannot  be  carried  on,  I  see  no  reason  why  the  Crown  cannot  grant 
another  charter  to  a  different  set  of  persons.    It  is  true  that  two 
corporations  cannot  exist  at  the  same  time  and  in  the  same  place 
with  similar  powers.    But,  the  former  corporation  being  gone, 
the  king  may  grant  a  new  charter  as  if  no  former  one  had  sub- 
sisted.    I  do  not  think  that  the  case  of  the  Mayor,  dc.  of  Col- 
chester V.  Seaber*  bears  on  this.     There  a  new  charter  had  been 
granted,  and  the  only  question  under  the  consideration  of  the 
Court  was  as  to  the  effect  of  that  charter  on  the  debts  due  to  the 
old  corporation.     The  Court  proceeded  on   the  idea  that  the 
Crown  might  revive  the  old  rights  by  a  new  grant ;  and  if  their 
opinion  went  on  the  ground  of  restoration,  it  cannot  apply  to 
this  case,  where  the  old  corporation  was  extinguished  and  no 
charter  of  restoration  had  been  granted  to  them.    It  was  there 
thrown  out  that  the  old  corporation  would  not  lose  their  rights  of 
common  and  certain  other  rights.    With  regard  to  the  rights  of 
common,  it  was  probably  taken  by  Lord  Mansfield  from  a  case 
in  Lord  Baymond  t  where  Lord  Holt  is  supposed  to  have  given 
such  an  opinion.    But  no  authority  is  there  cited  for  it.    But  if 
such  a  right  were  claimed,  let  us  consider  how  it  could  be  sup- 
ported.   If  it  were  granted  to  them  as  a  corporation,  the  persons 
*  3  Burr.  1866.  t  2  Lord  Baym.  953. 
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1789.  claiming  it  must  shew  that  there  is  a  corporation  in  existence. 
Thb"kino  r.  ^^^  ^'  *^®y  claim  by  prescription,  they  must  set  it  up  in  the 
Pasmobe.  name  of  the  old  corporation;  but  it  cannot  be  set  up  in  the 
names  of  persons  who  do  not  exist.  I  doubt  whether  there  ia 
not  a  mistake  in  what  is  supposed  to  have  been  said  by  Lord 
Holt  ;  for  he  refers  to  a  case  in  "  Saunders,"  *  which  does  not 
prove  the  position.  There  the  corporation  was  in  existence,  and 
the  rights  were  prescribed  for  in  the  corporate  name ;  that  case 
therefore  can  only  apply  where  the  corporation  is  in  existence. 
Another  case  there  mentioned  is  that  of  the  corporation  of 
Scarborough,  where  it  was  said  that  debts  due  to  the  first  cor- 
poration remained,  notwithstanding  a  change  of  name.  Of  that 
no  doubt  can  be  entertained ;  for  if  the  king  intended  to  give 
rights  to  the  new  corporation  which  were  enjoyed  by  the  old  one, 
it  was  undoubtedly  competent  to  him  to  do  so.  And  this  is  the 
amount  of  what  I  suppose  the  Court  intended  to  decide  in  the 
Colchester  case. 

Then,  if  the  old  corporation  were  dissolved,  it  remains  to  be 
considered  whether  the  present  king  was  deceived  in  his  grant 
One  argument  urged  was,  that  the  Crown  could  not  grant  to  any 
but  the  members  of  the  old  corporation :  but  I  by  no  means  ac- 
cede to  that ;  for  if  the  old  corporation  were  gone,  it  was  either 
competent  to  the  Crown  to  grant  a  new  charter  to  the  remain- 
ing members  in  conjunction  with  others,  or  to  others  alone: 
and  when  the  old  corporation  was  gone,  the  remaining  members 
had  no  claim  on  the  justice,  whatever  they  might  have  on  the 
discretion,  of  the  Crown.  Neither  is  there  any  foundation  for 
saying  that  the  king  was  deceived  from  what  is  stated  in  the 
new  charter.  It  begins  with  stating  the  petition  of  the  inhabi- 
tants, which  alleges  that  several  of  the  members  were  dead,  that 
judgments  of  ouster  had  been  obtained  against  others,  and  that 
the  remaining  members  were  incapable  of  continuing  the 
corporation,  or  of  doing  any  corporate  act :  now  these  facts  were 
all  true.  If  so,  it  was  competent  to  the  king  to  give  them  a 
new  charter  of  incorporation,  without  weighing  very  nicely 
whether  they  could  be  said  to  be  actually  dissolved,  or  only  in 
danger  of  being  so :  and  this  is  a  grant  of  incorporation.    But 

*  1  Saund.  343. 
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it  is  objected  that  the  word  ** grant"  is  not  mentioned  in  the         1789. 
clause  which  gives  the  lands :   I  do  not  think  it  necessary  to  thb"kino  r, 
examine  whether  that  clause  would  or  would  not  be  available  :     J^-a^s^cbb. 
but  it  is  found  by  the  verdict  that  Helleston  is  a  corporation  by 
prescription ;  and  if  so,  perhaps  that  clause  would  be  suflScient 
to  restore  the  ancient  rights.     But  however  that  might  be,  it 
was  evidently  the  intention  of  the  Crown  to  incorporate  the  in- 
habitants and  burgesses,  and  to  give  them  new  powers.     There- 
fore I  am  of  opinion  that  the  king  cannot  be  said  to  have  been 
deceived  in  his  grant. 


BALL  V.   HERBERT.  i789. 

(3  T.  R.  253—265.)  ^j!2^' 

The  public  are  not  entitled  at  common  law  to  tow  on  the  banks  of 
ancient  narigable  rivers. 

Trespass  for  breaking  and  entering  the  plaintiffs  close,  being 
part  of  an  artificial  bank  adjoining  to  the  river  Ouze,  at  Wiggen- 
hall  in  Norfolk,  and  treading  down  the  grass  with  men  and  with 
horses,  and  fixing  lines,  &c.  to  certain  barges  and  drawing  and 
towing  those  barges. 

Plea,  that  the  port  of  King's  Lynn  in  the  said  county  hath 
been  immemorially  a  common  and  public  port  for  all  the  king's 
subjects;  and  that  the  river  Ouze  hath  been  immemorially  a 
public  king's  highway  and  navigable  river,  where  the  tide  flows 
and  reflows,  leading  between  the  port  of  King's  Lynn  and  the 
village  of  Stow  in  the  same  county,  to  wit,  at  Wiggenhall,  for 
boats,  barges,  and  lighters,  &c.  at  all  times  of  the  year,  &c. 
That  the  close  in  which,  &c.  hath  been  immemorially  part  of  the 
banks  of  and  adjoining  the  said  highway  and  navigable  river. 
That  the  defendant  at  the  time  when,  4&c.  was  possessed  of  the 
several  boats,  barges,  and  lighters,  in  the  declaration  mentioned, 
which  were  laden  with  goods  and  merchandizes,  and  passing  up 
and  down  the  said  highway  and  navigable  river,  and  going  to 
and  from  the  said  port  of  King's  Lynn ;  by  reason  whereof,  &c. 
he  entered  with  his  said  horses,  &c.  and  drew  and  towed  his  said 
boats,  &c.  as  stated  in  the  declaration. 
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1789.  To  this  there  was  a  general  demurrer,  and  joinder. 

Ball  v, 
HsBBEBT.  Graham  for  the  plaintiff : 

The  general  question  is,  Whether  at  common  law,  the  public 
have  a  right  to  tow  vessels  on  the  baiiks  of  either  side  of  a 
navigable  river  ?  The  question  arose  in  respect  of  this  very  river, 
and  was  discussed  in  the  year  1747,  before  Lord  Ch.  J.  Willes, 
in  the  case  of  Vernon  v.  Prior.  This  was  an  action  of  trespass 
like  the  present,  against  one  of  the  navigators  of  the  river,  by 
the  owner  of  the  adjoining  land  for  towing  upon  the  banks.  The 
defendant  justified  under  a  custom  to  tow  with  horses,  which  was 
negatived  by  the  verdict.  Now  though  that  case  so  far  differed 
from  the  present,  that  the  issue  was  taken  on  a  custom,  yet 
several  dicta  were  mentioned  by  the  defendant's  counsel  at  the 
trial  in  support  of  the  common  law  right  now  claimed,  which 
were  overruled  by  Lord  Ch.  J.  Willes,  who  delivered  it  as  his 
opinion  that  no  such  right  could  be  maintained.  Li  consequence 
of  this  determination,  the  proprietors  of  the  barges  applied  to 
parliament  in  the  next  year  for  an  act  to  enable  them  to  navigate 
in  this  manner;  and  one  of  the  grounds  stated  for  the  applica- 
tion was,  that  Lord  Gh.  J.  Willes  had  been  of  opinion  that  they 
had  no  other  remedy.  An  opinion  to  the  same  effect  was  also 
incidentally  given  by  Lord  Habdwigee,  in  the  case  of  Pierse  v. 
Lord  Fauconberg.^  Two  statutes  have  been  passed  relative  to 
the  navigation  of  the  Severn ;  9  H.  YI.  c.  6,  and  19  H.  VII.  c.  18, 
the  latter  of  which  allows  a  towing  path  to  the  navigators  upon 
making  reasonable  compensation  to  the  owners  of  the  land  for 
the  hurts  they  may  thereby  receive ;  which  negatives  the  idea 
of  any  common  law  right  to  go  without  paying.  The  same 
argument  may  be  drawn  from  the  14  Geo.  III.  c.  91,  and  several 
other  acts  relative  to  the  Thames,  which  give  a  right  to  certain 
commissioners  to  purchase  towing  paths,  with  an  exception  in 
favour  of  pleasure  grounds,  where  the  owners  have  enjoyed  the 
land  down  to  the  water's  edge  for  a  certain  number  of  years. 

Wilson,  for  the  defendant,  insisted  that  persons  using  this 
ancient  river  had  a  right  by  the  common  law  to  tow  on  the  banks 

♦  Burr.  292. 
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with  men  and  horses,  as  often  as  was  necessary  for  the  purposes  i789. 
of  navigation:  not  indeed  to  dig  the  soil,  for  that  would  be  an  BALiTr. 
injury  of  another  nature ;  but  to  exercise  this  right,  doing  as  H^bbbbt. 
little  damage  as  possible.  As  fishermen  may  justify  going  on 
land  adjoining  the  sea  to  fish ;  for  it  is  for  the  common  good ; 
though  they  cannot  justify  digging  there  for  the  purpose  of  fixing 
stakes  to  dry  their  nets  upon.  (Bro.  T.  "  Custom,"  pi.  46.)  And 
whenever  private  rights  interfere  with  public  convenience,  they 
must  give  way.  (Com.  Dig.  T.  "  Pleader,"  3  M.  37.)  By  the 
civil  law,  which  prevails  in  the  greatest  part  of  Europe,  the  banks 
of  public  rivers  are  public.  Just.  Inst.  1.  2  Tit.  1.  s.  4 ;  which 
shews  that  such  a  law  cannot  be  attended  with  any  great  incon- 
venience. The  authorities  on  the  common  law  right  of  towing 
are  collected  by  Lord  Hale  in  his  tract  "  De  Portibus  Maris,"  c.  7. 
The  first  passage  is  taken  from  Bract.  1.  1.  c.  12.  s.  6.  ^'Quod 
publica  sunt  omnia  flumina  et  portus,  ideoque  jus  piscandi 
omnibus  commune  est  in  portu  et  in  fluminibus.  Eiparum  etiam 
usus  publicus  est  jure  gentium,  sicut  ipsius  fluminis."  And 
though  Bracton's  authority  is  impeached  in  Fitz.  Abr.  t.  "  Garde," 
pi.  71,  and  Plowd.  357,  it  is  to  be  observed  that  the  passage  in 
Fitz.  Abr.  refers  to  one  of  the  year-books,  which  does  not  warrant 
it ;  and  in  Fort.  408,  it  was  said  that  he  was  a  good  authority 
when  speaking  of  our  law:  and  Stamf.  P.  C.  cites  Bracton 
continually,  and  makes  him  his  text.  The  statute  19  Hen.  YII. 
c.  18,  declares  the  passage  upon  the  river  Severn  to  be  free,  with 
a  proviso  that  the  owners  of  the  lands  adjoining  shall  be  satisfied 
for  the  damage  they  receive  by  haloing.  Now  this  does  not  give 
the  right  of  haloing,  but  pre-supposes  it,  and  gives  the  right  of 
demanding  recompence.  And  the  23  H.  VHI.  c.  12,  (reciting 
that  the  subjects  had  immemorially  had  a  path  on  each  side  the 
Severn  for  towing,  but  that  of  late  years  certain  tolls  had  been 
taken  by  the  owners  of  the  land)  enacts  that  no  person  should 
thereafter  receive  any  such  toll.  These  statutes  are  also  noticed 
by  Lord  Hale  just  before  he  gives  his  opinion  on  the  common 
law  right  before  mentioned.  Callis,  in  his  reading  on  the  stat. 
of  Sewers,  says  *  '^  the  use  of  the  banks  is  common  to  all  the 
king's  liege  people,  as  to  tie  the  ships  and  boats  to  the  trees,  and 

•  Call.  73. 
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1789.        to  tow  them  to  and  fro,"  &c.     In  Young  v. ,*  it  was  ruled 

Ball  v.  by  Lord  Holt  at  nisi  prius  "  that  every  man  of  common  right 
Hbbbkbt.  jj^g^y  justify  going  with  horses  on  the  banks  of  navigable  rivers 
for  towing  barges,"  &c.  And  this  does  not  appear  to  be  a  hasty 
opinion,  for  Lord  Holt,  a  few  years  afterwards,  delivered  an 
opinion  to  the  very  same  effect:  6  Mod.  163.  This  precise 
question  came  solemnly  before  the  Court,  in  Zangers  v.  WhiskanU 
It  was  an  action  of  trespass  for  breaking  and  entering  the  plaintiffs 
close  at  Holmeade,  &c. ;  to  which  the  defendant  pleaded  a  justi- 
fication, that  the  river  Lee  was  an  ancient  navigable  river 
between  London  and  Ware,  to  which  the  hem  in  quo  was  adjoin- 
ing, and  that  the  stream  of  the  river  there  was  so  weak  that  he 
could  not  pass  with  his  boat  without  towing,  &c.  To  this  the 
plaintiff  demurred.  On  the  first  argument,  the  defendant's 
counsel  contended  that  the  navigation  was  for  the  public  good; 
and  that  the  defendant,  having  a  right  to  navigate  on  the  river, 
had  in  consequence  a  right  to  everything  necessary  to  the  enjoj- 
ment  of  it :  which  questions  were  met  fairly  by  the  plaintiffs 
counsel.  But  on  the  second  argument,  the  plaintiff's  counsel 
shifted  his  ground,  and  resorted  to  eight  formal  objections  to  the 
plea.  The  defendant's  counsel  concluded  the  second  argument 
by  saying  "  that  this  manner  of  drawing  barges  was  used  on  the 
banks  of  the  Thames,  Severn,  Ouze,  Exe,  and  all  the  great  rivers 
in  England  ;  and  no  question  was  ever  made  of  it ;  "  which  is^as 
not  controverted  by  the  plaintiff's  counsel  in  reply.  None  of  the 
statutes  relating  to  the  towing  on  particular  rivers  have  varied 
the  common  law  right.  Many  of  these  were  not  ancient  naviga- 
tions ;  and  besides,  in  acts  of  this  sort  it  is  very  common  to  insert 
a  clause  giving  a  right  which  esdsted  before,  especially  in  » 
doubtful  matter,  ex  majori  cauteld.  The  first  statute  relating  to 
the  Thames  is  that  of  3  Jac.  I.  c.  20,  which  is  perfectly  silent  as 
to  the  right  of  towing.    Now  as  towing  at  that  time  was  as 

♦  1  Ld.  Baym.  725.  held  that  one  may  justify  himting 

t  37  &  38  EL  C.  B.  MSS.  Serjt.  foxes  over  the  grounds  of  another, 

Turner.    It   is   observable    that  in  because  they  are  noisome  vermin. 

arguing  that  case,  the  defendant's  Vid,  Oundry  y.  Feltham,  p.  215,  »»<<; 

counsel  mentioned  the  case  of  B^^  but  compare  Paul  v.  Summerhayt*, 

nolds  Nichoku  y.  Badger,  then  lately  4  Q.  B.  D.  9. 

determined  in  B,  B.,  where  it  was 
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necessary  on  the  banks  of  the  Thames  as  at  present,  it  is  a  fair  i789. 
inference  that  the  Legislature  did  not  think  it  necessary  to  give  BALTt. 
such  a  right.  Then  followed  the  21  Jac.  I.  c.  82,  "  for  making  Hbbbbbt. 
the  Thames  navigable  from  Bercot  to  Oxford ; "  which  gave  a 
right  of  towing :  but  that  was  because  it  was  a  new  navigation. 
And  it  appears  by  the  preamble  to  the  24  Geo.  II.  c.  8,  that  the 
Thames  had  been  immemorially  navigable  from  London  to 
Bercot,  but  not  from  Bercot  to  Oxford.  And  the  navigation  on 
the  Thames  has,  since  the  time  of  James  the  First,  been  entirely 
regulated  by  statutes.  There  are  also  two  statutes  for  improving 
the  navigation  of  the  Trent ;  the  one  from  Welden  Ferry  to 
Burton,*  the  other  to  Gainsborough,t  both  which  give  a  right  of 
towing :  but  the  first  navigation  was  entirely  new,  and  the  other 
was  partly  so ;  so  that  it  became  necessary  to  insert  clauses  in 
those  acts  to  give  towing  paths,  upon  paying  a  certain  satisfaction 
for  them.  As  to  the  case  of  Vernon  v.  Prior,  in  1747,  the  issue 
was  on  a  custom ;  and  whatever  was  said  by  Willes,  Gh.  J.  on 
the  general  right,  was  extra-judicial,  and  not  applicable  to  this 
point.  And  with  respect  to  Peirse  v.  Lord  Fauconberg,  one  issue 
was  to  try  whether  there  was  any  custom  without  paying,  which 
accords  with  Lord  Hale's  opinion ;  and  it  was  material  to  the 
parties  to  establish  such  a  right. 

Graham,  in  reply,  was  stopped  by  the  Court. 

Lord  Kenton,  Oh.  J. : 

I  remember  when  the  case  of  Peirse  v.  Lord  Fauconberg  J  was  [  260  ] 
sent  here  from  the  Court  of  Chancery,  it  was  the  current  opinion 
of  Westminster  Hall,  that  the  right  of  towing  depended  upon 
usage,  without  which  it  would  not  exist.  It  has  been  said  that 
this  right  now  in  question  is  of  great  importance  to  the  naviga- 
tion through  several  counties ;  now  if  this  navigation  has  been 
carried  on  for  a  series  of  years,  and  this  right  of  towing  constantly 
exercised,  there  would  be  abundant  usage  on  which  it  might  be 
supported.  But  that  is  abandoned,  and  the  defendant  resorts  to 
the  common  law  right.  Now  common  law  rights  are  either  to  be 
found  in  the  opinions  of  lawyers,  delivered  as  axioms,  or  to  be 

*  23  Geo.  in.  c.  4L  +  23  Geo.  HI.  c.  43.  J  Btur.  292. 
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1789.  collected  from  the  universal  and  immemorial  usage  throughout 
Ball  r.  ^^^  country.  That  the  right  now  in  question  is  not  to  be 
Hbbbkbt.  collected  from  the  unanimous  current  of  authorities  is  manifest. 
Very  little  is  to  be  found  in  the  books  upon  the  subject,  the  whole 
of  which  down  to  his  time  Lord  Hale  has  collected ;  and  after 
commenting  upon  it,  he  seems  to  have  formed  an  opinion  against 
the  right :  for  he  says  that,  where  private  interests  are  involved 
in  the  question,  they  shall  not  be  infringed  without  a  satisfaction 
being  made  to  the  parties  injured.  But  on  what  ground  can  a 
common  law  right  stand,  if  satisfaction  is  to  be  made  for  the  en- 
joyment of  it,  and  that  satisfaction  not  ascertained  ?  It  must 
resolve  itself  into  an  agreement  between  the  parties,  and  cannot 
be  considered  as  a  right  to  use  the  banks  indefinitely.  And  some 
of  the  passages  in  Lord  Hale,  which  seem  to  favour  the  common 
law  right,  are  rather  applicable  to  banks  of  the  sea,  and  to  ports; 
and  it  is  part  of  the  king's  prerogative  to  create  ports,  which  was 
lately  exercised  at  Liverpool.  Then  is  this  bottomed  on  imme- 
morial  usage :  the  right  is  not  claimed  on  one  side  or  the  other 
as  is  most  convenient,  but  on  both  sides  of  the  river.  But  that 
is  directly  contrary  to  common  experience ;  for  if  we  look  at  any 
of  the  great  public  rivers,  we  shall  find  that  it  is  not  used, 
although  it  would  be  highly  convenient  to  the  persons  using  the 
navigations.  On  the  contrary,  the  navigators  are  obliged  at 
several  places  to  pass  from  one  side  of  the  Thames  to  the  other 
with  great  inconvenience  and  delay  :  that  is  the  case  by  the  Duke 
of  Montague's  gardens  between  Richmond  and  Eew,  and  in 
various  other  parts.  Such  is  the  right  on  that  river,  the  quantum 
of  which  is  ascertained  by  the  usage.  That  there  is  such  a 
custom  on  most  of  the  navigable  rivers  no  person  doubts,  but 
still  the  right  is  founded  solely  on  the  custom ;  but  here  the 
claim  is  set  up  without  any  custom  at  all.  The  authorities  which 
have  been  mentioned  are  very  few.  The  case  in  Lord  Raymond,* 
though  before  an  eminent  judge,  was  only  a  niH  prius  decision. 
It  is  a  short  note  t  taken  by  Lord  Raymond  when  he  was  very 
young ;  not  even  the  name  of  the  case  is  given ;  and  it  does  not 
appear  what  the  case  was ;  or  how  the  question  arose ;  I  rather 
think  the  principal  question  there  was  whether,  when  a  right  of 
*  1  Ld.  Eaym.  726.  t  Vid.  1  Burr.  36. 
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passage  was  ascertained,  and  that  was  founderous,  the  party 
entitled  might  not  go  on  the  adjoining  land.  However  at  most 
it  is  only  an  opinion  delivered  at  nisi  prius ;  opposed  to  which  is 
that  of  Lord  Ch.  J.  Willes  in  the  case  cited.  And  Lord  Hard- 
wicke's  opinion  was  against  the  right,  as  is  evident  from  the 
manner  in  which  he  sent  the  case  of  Peirse  v.  Lord  Faticonberg 
into  this  Court,  which  was  very  fully  considered.  Therefore,  on 
these  authorities,  on  the  silence  in  the  books  respecting  this 
common  law  right,  and  on  account  of  the  extreme  inconvenience 
to  which  individuals  having  lands  adjoining  the  public  rivers 
would  be  subject,  I  cannot  bring  my  mind  to  say  that  the 
defendant's  justification  can  be  supported.  Perhaps  small 
evidence  of  usage  before  a  jury  would  establish  a  right  by  custom 
on  the  ground  of  public  convenience  :  but  the  right  here  claimed 
extends  to  every  bank  of  every  navigable  river  throughout  the 
kingdom. 


1789. 

Ball  v, 
Hebbebt. 


AsHHTjRST,  J.,  BuLLER,  J.,  and  Grose  J.  concurred. 


L  262-266  ] 


AKDEEE  AND  Another  v.   FLETCHER. 

(3  T.  R.  266—267.) 

An  action  for  money  had  and  received  will  not  lie  to  recoyer  the 
premium  of  a  re-assurance,  which  is  illegal  by  statute  (19  Qeo.  II. 
c.  37.)* 

Tms  was  an  action  to  recover  the  premium  of  a  re-assurance 
on  a  ship  called  La  Vierge  des  Carmes  dc  Les  Ames  au  Purgatoire 
at  and  from  Marseilles  to  Garthagena.  The  re-assurance  had  in 
a  previous  case  (reported  2  T.  B.  161)  been  determined  to  be  void 
under  the  statute,  19  Geo.  III.  c.  87. 


♦  This  case  has  been  recently  fol- 
lowed by  the  decision  of  a  Divisional 
Court  in  Howard  v.  Refuge  Benefit 
Society  (1886),  54  L.  T.  644,  where  the 
insurance  was  a  wagering  policy  and 
illegal  under  14  Qeo.  HI,  c.  48,  s.  1. 
Compare  DiggU  v.  Higga,  2  Ex.  D. 


422,  46  L.  J.  Ex.  721,  (approved  by 
the  Judicial  Committee  in  Trimble  y. 
HUl,  6  App.  Ca.  342.  49  L.  J.  P.  C. 
49),  where  the  contract  was  merely 
void  as  a  wager  under  8  &  9  Vict, 
c  109,  8.  18.— R.  C. 


1789. 
May  13. 
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1789.  Bowles,  for  the  plaintiffs : 

Andbeb  r.  The  re-assurance  in  this  case  having  been  determined  to  be 
void,  it  appears  that  the  defendant  has  received  the  premium 
without  any  risk ;  and  therefore  he  retains  the  money  against 
conscience.  The  objection  to  the  plaintiffs'  recovering  the  pre- 
mium must  be  that  the  original  transaction  was  illegal,  because 
it  is  contrary  to  the  19  Geo.  11.  c.  37.  But  that  statute  is 
merely  an  act  juris  positivi,  and  does  not  make  the  contract 
malum  in  se.  In  Martin  v.  Sitweli*  where  the  policy  was  origi- 
nally void  for  want  of  interest,  it  was  held  that  the  premium  was 
received  without  any  consideration,  and  was  therefore  money  had 
and  received  to  the  plaintiff's  use,  which  the  Court  held  he 
might  recover:  And  it  is  immaterial  whether  the  contract  be 
void  at  common  law  or  by  statute.  For  in  Jaques  v.  GoUghtly^ 
it  was  held  that  the  premium  paid  for  insuring  lottery  tickets 
might  be  recovered  back,  though  the  contract  of  insurance  was 
void  by  the  statute  14  Geo.  III.  c.  76.  In  Wharton  y.De  la  Rite  I 
where  an  action  was  brought  on  an  insurance  that  America 
would  be  declared  independent  in  a  certain  time.  Lord  Maksfieu) 
being  of  opinion  that  the  contract  was  illegal,  was  going  to  non- 
suit the  plaintiff  on  the  opening :  but,  it  appearing  that  the 
defendant  had  not  paid  the  premium  into  Court,  he  permitted 
the  plaintiff  to  take  a  verdict  for  that  sum.  The  plaintiff's 
counsel  was  proceeding,  but 

[  267  ]  The  CouBT,  thinking  that  this  case  could  not  be  distinguished 

from  that  of  Lowry  v.  Bourdieu,^  ordered  that  the 

Postea  should  be  delivered  to  the  defendant 

Wood  was  to  have  argued  for  the  defendant. 

*  1  Show.  156.  t  Cor-  I^rd  Mansfield  at  Guild- 

t  2    Bl.    Eep.    1073.     See    alao  haU,  Mioh.   1782.    Park,  on  Mar. 

Jaques  Y.  Withy,  H.  Bl.  Bep.  C.  B.  Ins.  428. 

68.  §  Dougl.  451,  2nd  ed.  466. 
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HAVELOCK  V.  HANCILL.  mo. 

(3  T.  E.  277—278.)  Mayl9. 

If  a  ship  be  insured  by  the  terms  of  the  policy  in  any  lawful  trade, 
and  the  barratry  of  the  master  be  mentioned  as  one  of  the  risks  to  be 
borne  by  the  insurer ;  the  underwriters  will  be  liable  for  a  loss  which 
happens  by  the  barratry  of  the  master  by  smuggling. 

This  was  an  action  upon  a  policy  of  insurance,  whereby  the 
defendant,  an  underwriter,  undertook  to  insure  the  ship  E.  in 
any  lawful  trade  for  twelve  calendar  months,  and  (amongst  other 
things)  against  the  barratry  of  the  master  and  mariners.  The 
declaration,  after  stating  the  policy,  proceeded  to  state  to  the 
effect  that  the  ship  sailed  on  the  26th  of  March,  1785,  in  good 
safety  and  in  a  lawful  trade  from  Sunderland,  and  that  after- 
wards, and  before  the  expiration  of  twelve  calendar  months,  she 
sailed  again  from  the  port  of  Ostend  in  Flanders  bound  on  a 
voyage  in  a  lawful  trade  to  Stmderland,  and  afterwards,  the 
master  of  the  ship,  in  a  barratrous  and  fraudulent  manner, 
without  the  knowledge,  consent,  or  privy,  and  against  the  will,  of 
the  plaintiff,  employed  the  ship  in  a  smuggling  venture  whereby 
the  ship  was  forfeited. — To  this  there  was  a  general  demurrer 
and  joinder. 

Clmmhre,  for  the  demurrer,  contended  that  the  assured  were 
not  entitled  to  recover,  inasmuch  as  the  insurance  only  extended 
to  losses  which  the  ship  might  sustain  in  a  lawful  trade; 
whereas  this  happened  in  an  unlawful  trade,  namely,  by 
smuggling. 

Wood  contra  was  stopped  by  the  Court. 

Lord  Kbnyon,  Ch.  J. : 

If  the  owner  of  the  ship  conduct  himself  with  propriety  he  is  f  278 
entitled  to  be  indemnified  against  all  the  perils  insured  against 
in  the  policy.  It  is  too  late  now  to  consider  whether  it 
was  wise  that  policies  should  extend  to  protect  the  owners 
against  the  acts  of  the  master  or  mariners,  over  whom  the  under- 
writers have  no  control.    But  such  has  been  the  language  of 
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V.  Hahcill. 


1789.  policies,  and  Buch  the  construction  of  them.  Now  in  the  present 
Havelock  case  the  owner  has  not  engaged  in  any  unlawful  trade ;  for  the 
words  "  lawful  trade  "  in  the  poUcy  mean  the  trade  in  which  the 
ship  is  sent  by  the  owners.  It  is  stated  correctly  that  the  ship 
was  sent  on  a  lawful  voyage :  but  owing  to  the  misconduct  of  the 
master  she  was  lost ;  for  he  in  defiance  of  his  duty  took  on  board 
certain  commodities  which  subjected  the  ship  to  seizure.  This 
falls  within  the  general  definition  of  barratry  (being  done  against 
the  consent  of  the  owner)  against  which  the  underwriter  has 
insured. 

Per  Curiam  : 

Demurrer  overruled. 


1789.  BLANKLEY  v.  WINSTANLEY  and  Anotheb. 

^^^'  (3  T.  E.  279—292.) 

A  charter  granting  jurisdiction  to  borougli  magistrates  over  a  district 
not  within  the  borough  does  not  exclude  the  county  justices  without 
express  words. 

This  was  an  action  of  trespass  and  false  imprisonment  against 
the  defendants  who  were  justices  of  the  peace  for  the  county  of 
Leicester,  for  causing  the  plaintiff  to  be  apprehended  and  sent  to 
the  house  of  correction  by  virtue  of  a  warrant  issued  by  them, 
they  not  having  any  jurisdiction  over  the  Bishop's  fee  in  the 
said  county,  inasmuch  as  it  is  within  and  under  the  exclusive 
jurisdiction  of  the  magistrates  of  the  borough  of  Leicester,  and 
not  under  the  jurisdiction  of  the  justices  of  the  county.  Plea 
not  guilty.  A  special  verdict  was  found  in  this  case  at  the 
last  assizes  for  the  county  of  Leicester  ;  which  stated  the  borough 
of  Leicester  to  be  an  ancient  borough  and  body  corporate  :  and 
set  forth  certain  charters  and  particularly  a  charter  of  Queen 
Elizabeth  under  which  it  was  contended,  on  the  part  of  the 
plaintiff,  that  an  exclusive  jurisdiction  was  given  to  the  borough 
magistrates.  Much  of  the  argument  turned  upon  the  particular 
language  of  the  charter,  and  on  the  usage  which  had  taken  place 
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under  it.     The  judgment  of  Lord  Eenyon,  however,  sufficiently         1789. 
explains  the  general  principles  on  which  the  decision  of  the  Court  blanklst 
was  given. 


V, 

WnrsTAN- 

LBT. 


Lord  Kbnyon,  Ch.  J. : 

The  proposition  stated  by  the  defendant's  counsel  from  Lord  [  286  1 
Hale,  and  which  was  adopted  in  the  case  of  Talbot  v.  Hubble* 
namely,  that  the  jurisdiction  of  county  justices  can  only  be  taken 
away  by  express  words,  I  have  always  understood  to  be  a  cardinal 
ground  in  decisions  of  this  kind.  And  this  is  not  more  grounded 
in  law  than  in  convenience.  For  it  does  sometimes  happen  in 
limited  jurisdictions  that  little  factions  and  intrigues  step  in  and 
impede  the  administration  of  justice.  Li  this  particular  case, 
we  should  at  least  pause  before  we  broke  in  upon  the  usage 
which  has  prevailed  for  near  two  centuries,  and  which  has  at 
least  grown  venerable  from  length  of  time,  that  both  the  county 
and  borough  justices  have  without  any  objection  concurrently 
administered  justice  in  this  place.  And  during  all  this  time  no 
great  inconvenience  has  arisen ;  for,  as  it  was  in  the  power  of 
the  Grown  to  add  a  non-intromittant  clause,  and  as  no  applica- 
tion has  been  made  for  that  purpose,  it  may  be  taken  for  granted 
that  this  usage  has  not  been  very  pregnant  with  mischief. 
It  is  clear  that  the  usage  alone  would  not  prevail  against  the 
express  provisions  of  the  charter :  but  in  this  as  in  other  cases 
cotemporary  and  continued  usage  is  a  good  guide  for  the  con- 
struction of  it.  And  it  is  rather  curious  that  Carte,  who  was 
eminently  versed  in  antiquity,  should  have  concurred  in  this 
opinion.  However  I  do  not  rely  on  that ;  my  opinion  is  formed 
entirely  on  the  words  of  the  charter.  There  is  one  fact  of  great 
importance  in  this  case,  that  the  district  in  question  was  not  part 
of  the  borough  of  Leicester  prior  to  the  charter  of  Elizabeth,  and 
was  not  added  thereto  by  it.  But  the  proximity  of  the  borough 
magistrates  might  make  it  convenient  that  they  should  act  within 
that  district  in  concurrence  with  the  county  justices  ;  that  power 
is  given  to  them  by  the  charter  of  Elizabeth,  to  which  is  added 
the  saving  clause  couched  in  emphatical  words,  reserving  the 
rights  of  the  Crown  and  of  all  other  persons  enjoyed  before  that 

*  2  Str.  1154. 
R.R. — VOL.  I.  7.    Z 
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1789.  time,  in  tarn  amplis  modo  etformd,  prout  si  ha  litera  nostra  patentes 
Blanklet  v.  nunquam  habita  vel  facta  fuissenU  Therefore  at  the  same  time 
WiNSTAN.  ^^^  ^Q  Queen  conferred  a  jurisdiction  on  the  borough  justices, 
she  expressly  reserved  all  rights  belonging  to  other  persons. 
Then  on  the  words  of  the  charter  of  EUzabeth,  there  not  being  a 
non-intromittant  clause,  and  this  district  not  being  made  part  of 
the  borough,  (which  might  have  varied  the  case,)  it  does  not 
appear  to  have  been  the  intention  of  the  Crown  to  give  them 
more  than  a  concurrent  jurisdiction  with  the  county  justices. 
And  it  is  not  a  new  thing  to  give  to  borough  justices  a  jurisdic* 
tion  out  of  the  limits  of  the  borough;  for  in  Glithero  in 
Lancashire,  and  other  places,  it  has  been  done.  But  the 
exclusion  of  county  justices  from  acting  in  particular  districts 
has  always  been  watched  with  a  jealous  eye ;  and  nothing  but 
express  words  are  sufficient  to  exclude  them.  Now  in  this  case 
there  are  no  such  express  words ;  but,  on  the  contrary,  there  are 
express  words  reserving  to  them  the  same  jurisdiction  which  they 
had  prior  to  the  granting  of  that  charter.  Therefore  the  act 
complained  of  by  the  plaintiff  was  a  legal  act  done  under  the 
authority  of  justices  having  a  competent  jurisdiction. 

[  287—292  ]       AsHHUBST,  J.,  BuLLEB,  J.,  and  Gbose,  J.,  coucurrsd. 


1789.  TATLOE  V.   COLE. 

-Vtfyj9.  (3  T.  B.  292—298. ) 

In  treepass  for  breaking  and  entering  the  plaintifTs  house  and 
expelling  him  therefrom,  the  breaking  and  entering  are  the  gist  of  the 
action,  and  the  expulsion  is  merely  aggravation :  therefore  a  justifica- 
tion as  to  the  breaking  and  entering  will  cover  the  whole  declaration. 
And  if  the  plaintiff  mean  to  insist  on  the  expulsion,  as  TnaViTig  the 
defendant  a  trespasser  ah  initio^  he  must  new  assign  it.  Qu»re :  Whether 
the  sheriff,  who  sells  a  term  in  the  possession  of  the  debtor  under  a  fieri 
faciatf  may  not  put  the  vendee  in  possession  ?  In  pleading  the  taking 
of  a  term  under  a  fi.  fa.  it  is  sufficient  to  state  that  l£e  party  was 
possessed  of  a  certain  interest  in  the  residue  of  a  certain  term  of  years. 
[1  H.  Bl.  655;  Willes,  130;  1  Saund.  28;  2  Gamp.  175;  7  T.  B.  432.] 

This  was  an  action  of  trespass ;  the  first  count  in  the  declara-      \ 
tion  was  for  breaking  and  entering  the  plaintiff's  house,  and      ' 
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expelling  him;  and  the  second  count  was  for  expelling  the  1789. 
plaintiff  from  the  occupation  of  his  house.  Pleas,  first,  the  tatl^  c. 
general  issue  to  the  whole  declaration ;  2ndly,  As  to  the  break-  ^^^- 
ing  and  entering  in  the  first  count ;  the  defendant  justified  as 
sheriff  of  Middlesex,  under  a  Jieri  facias  at  the  suit  of  Joseph 
Hayling ;  and  Srdly,  As  to  the  expulsion  in  the  second  count,  he 
justified  under  a  Jieri  facias  at  the  suit  of  B.  B.  Sheridan ;  in 
which  plea,  after  stating  the  deUvery  of  the  writ  to  him  as 
sheriff,  he  stated  that  at  the  time  of  the  execution  of  the  writ 
the  plaintiff  was  possessed  of  a  certain  interest  in  the  residue  of 
a  certain  term  of  years  then  to  come  and  unexpired  in  the  said 
house,  called  the  King's  Theatre  or  Opera  House,  in  which,  &c. 
and  that  by  virtue  of  the  said  writ  he  seized  and  took  the  said 
interest  of  the  said  plaintiff  of  and  in  the  said  residue  of  the 
said  term  of  years  then  to  come  and  unexpired  in  the  said  house, 
and  duly  sold  and  assigned  the  said  interest,  &c.  under  and  by 
virtue  of  the  said  writ  to  T.  Harris ;  who  afterwards  entered 
into  the  said  house,  &c.  the  door  of  the  same  house  then  being 
open,  and  peaceably  and  quietly  expelled  the  plaintiff,  &c.  The 
plaintiff  took  issue  upon  the  first  plea,  and  demurred  generally 
to  the  two  last. 

On  the  trial  at  the  Westminster  sittings  before  Lord  Eenyon, 
a  verdict  was  entered  generally*  on  the  whole  record. 

Wood  now  argued  in  support  of  the  demurrer : 

The  last  plea  is  bad,  because  it  does  not  appear  what  interest 

the  plaintiff  had.    And  even  supposing  that  the  plaintiff  had  a 

term  of  years,  it  was  held  by  the  Court  in  R.  v.  Deaiie  and 

others  t  upon  a  motion  for  restitution  to  a  possession,  ''  That  if  a 

sheriff  on  a  Jieri  facias  do  sell  a  lease  or  term  of  an  house,  he 

cannot  and  must  not  put  the  person  out  of  possession,  and  the 

vendee  in;   but  the  vendee  must  bring  his  ejectment."    The 

first  plea  of  justification  is  also  bad :  for  whenever  a  person  has 

any  authority  by  law  to  do  any  particular  act,  and  he  abuses 

*  On  a  former  day  Wood  moved  to      count;  whicli  the  Court  refused  for 
alter  the  verdict  according  to  the  evi-      the  same  reasons  which  they  alter- 
dence,  and  to  enter  up  a  verdict  on      wards  gave  in  delivering  their  judg- 
that  part  which  was  not  justified,      ment  on  the  demurrer, 
namely,  the  expxQsion  in  the  first         t  2  Show.  85. 

z  z  9 


COLF. 


710  K.  B.  EAST.  TERM— 3  T.  E.  292— 298. 

1789.  the  expulsion  to  have  been  by  the  sheriff,  yet,  there  being  but 
Taylor  t\  one  act  of  expulsion  proved,  the  plaintiff  could  not  be  entitled  to 
a  verdict  on  both  counts,  because  each  imports  to  be  a  different 
trespass ;  and  the  plea  of  not  guilty  goes  to  the  whole  declara- 
tion. Therefore  the  verdict  should  have  been  thus ;  guilty  of 
breaking  and  entering,  &c.  in  the  manner  stated  in  the  first 
count ;  and  not  guilty  as  to  the  second.  The  case  on  this  record 
would  then  stand  thus :  there  are  two  counts,  and  only  one  act  of 
trespass  was  proved ;  the  first  special  plea  justifies  one  trespass ; 
and  if  two  had  been  committed,  the  defendant  might  have  applied 
that  justification  to  which  he  pleased  :  but  here  only  one  trespass 
was  proved,  which  the  defendant  has  justified,  as  the  trespass 
mentioned  in  the  first  count.  To  that  plea  there  is  a  demurrer : 
then  consider  whether  that  plea  covers  the  whole  count ;  I  am 
of  opinion  it  does.  The  first  count  is  for  breaking,  entering, 
and  expelling ;  the  plea  only  justifies  the  breaking  and  entering, 
shewing  a  good  cause  for  it :  and  that  is  a  full  answer  to  the 
first  count ;  for  the  breaking  and  entering  are  the  gist  of  the 
action,  and  the  expulsion  is  only  matter  of  aggravation.  If  the 
plaintiff  had  wished  to  take  advantage  of  the  expulsion,  he 
should  have  shewn  the  special  matter  in  a  new  assignment ;  for 
according  to  the  Six  Carpentei's*  case,  he  should  shew  in  reply 
that  which  makes  the  party  a  trespasser  ah  initio.  There  is  a 
case  in  Yentris,*  where,  to  an  action  for  a  voluntary  escape,  the 
defendant  pleaded  that  he  took  the  prisoner  on  fresh  pursuit, 
without  traversing  the  voluntary  escape ;  and  on  demurrer  it 
was  adjudged  sufficient ;  for  the  Court  said  *^  it  was  out  of  time 
to  set  it  forth  in  the  declaration :  it  should  have  come  in  the 
replication.  It  is  (as  Twisden,  Justice,  said)  like  leaping  before 
you  come  to  the  stile."  The  same  principle  is  also  laid  down  in 
Wilson,  t  and  in  a  case  of  Fisherwood  v.  Cannon,  Hil.  5  Greo.  DI. 
C.  B.  where  the  defendant  in  trespass,  for  taking  and  carrying 
away  the  plaintiff's  halter  and  converting  the  same  to  his  own 
use,  pleaded  the  general  issue,  and  justified  under  a  prescriptive 
right  to  distrain  for  toll,  which  was  found  for  the  defendant ; 
but  on  the  general  issue  the  plaintiff  had  a  verdict.  A  motion 
was  afterwards  made  to  enter  up  judgment  for  the  plaintiff, 
•  8    B.  Bovy's  case,  1  Ventr.  211,  217.  t  3  WilB.  20. 
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notwithstandiBg  the  defendant  had  proved  his  justification,  1789. 
because  it  did  not  cover  the  whole  trespass,  namely,  the  conver-  taylob  r. 
sion.  But  the  Court  held,  that  as  the  defendant's  plea  had  ^''■• 
fully  answered  the  gist  of  the  action,  which  was  the  taking,  the 
conversion  thereof  being  only  aggravation,  it  became  necessary 
for  the  plaintiff  to  reply  that  the  defendant  afterwards  converted, 
&c.  and  thereby  became  a  trespasser  ab  initio.  So  here  the 
defendant  having  justified  the  breaking  and  entering,  which  are 
the  gist  of  the  action,  if  the  plaintiff  had  intended  to  take 
advantage  of  the  expulsion,  which  was  merely  matter  of  aggra- 
vation, he  ought  to  have  new  assigned  it.  If  then  the  first 
count  be  fully  answered  by  the  first  plea,  and  that  be  good  in 
point  of  law,  there  must  be  judgment  for  the  defendant.  As  to 
the  objection  that  the  plea  does  not  state  what  interest  the 
plaintiff  bad  ;  what  has  been  observed  by  my  Lord  is  decisive, 
namely,  that  it  is  stated  that  the  plaintiff  was  in  possession  of  a 
certain  interest  in  a  term,  &c.  The  case  cited  shews  that  in  a 
deed  of  assignment  the  sheriff  need  not  specify  the  particular 
interest  which  the  party  had ;  then  if  he  can  convey  a  title  in 
general  words,  it  is  equally  sufficient  to  justify  in  the  same 
general  words  in  an  action  of  trespass.  With  regard  to  the  last 
plea,  I  think  it  is  bad  on  this  ground  ;  it  begins  with  justifying 
the  expulsion,  and  yet  does  not  admit  it.  And  it  is  a  rule  in 
pleading  that  the  party  justifying  must  shew  and  admit  the  fact : 
but  here  the  last  plea  does  not  admit  that  the  defendant  ever 
expelled  the  plaintiff  at  all.  The  plea  states  that  the  defendant 
entered  and  sold  to  Harris,  who  afterwards  entered  and  quietly 
expelled,  which  does  not  affect  the  sheriff.  On  the  other  point, 
namely,  in  what  cases  the  sheriff  would  be  justified  in  expelling 
the  party  under  a  fieri  facias^  I  give  no  opinion :  but  it  seems  to 
me  that,  where  there  is  a  tenant  it  possession  and  the  execution 
is  against  the  landlord,  whose  term  is  to  be  sold,  the  tenant 
cannot  be  turned  out  of  possession :  but  that  is  very  different 
from  the  present  case,  where  the  debtor  himself  is  in  possession. 
In  such  case  I  incline  to  think  that  the  sheriff  may  turn  him 
out  of  possession.  However  I  give  no  opinion  of  that  at 
present,  because  it  is  not  necessary  to  the  decision  of  this 
case. 
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1789.  GrOBB,  J. 

kTLOlBL 

Cols. 

[  298  ] 


TATI.OB  V.        I  agree  that  the  breaking  and  entering  were  the  gist  of  the 
action,  and  that  the  expulsion  was  only  matter  of  aggravation ; 


and  that,  if  the  plaintiff  had  wished  to  take  advantage  of  it,  he 
should  have  shewn  it  in  a  new  assignment. 

A  verdict  was  then  entered  of  guilty  on  the  first  count,  and 
not  guilty  on  the  second ;  and  judgment  for  the  defendant  on  the 
demurrer  to  the  first  special  plea ;  and  for  the  plaintiff  on  the 
second  ;  so  that  eventually  the  plaintiff  took  nothing  by  his  writ. 


K.   B.   TRINITY  TERM. 


1789.  COLLINS    AND    Othees,    Assignees    of    KENT    a 

^—  '  Bankeupt,   v.   FOKBES  and   Othees. 

(3  T.  R.  316-^23.) 

Beputed  Ovmerahip. — ^Wkere  a  bankrupt  is  in  possession  of  the  goods 
of  another,  bond  fide  with  the  consent  of  the  owner  at  the  time  of  the 
bankruptcy,  for  a  specific  purpose,  beyond  which  he  has  not  the  right 
of  disposition  or  alteration,  that  is  not  such  a  possession  as  entitles 
the  assignees  to  recover  the  yalue  of  them  under  the  21  Jac.  I.  c.  19, 

S.11. 

This  was  an  action  of  trover  brought  to  recover  the  value  of 
some  timber^  which  was  tried  before  Ashhurst  J.,  at  the  last 
assizes  at  Winchester,  when  a  verdict  was  found  for  the  plain- 
tiffs, with  liberty  for  the  defendants  to  move  to  enter  a  non- 
suity  in  case  the  Court  should  be  of  opinion  that  the  action  was 
not  maintainable.  The  following  were  the  principal  facts  as 
they  appeared  upon  the  judge's  report,  and  which  were  after- 
wards noticed  by  him  in  deUvering  the  opinion  of  the  Court. 
The  commissioners  of  the  victualling-office,  having  occasion  to 
erect  a  stage  at  Weevil  in  Hampshire,  for  the  purpose  of  rolling 
their  barrels  on  board  the  shipping,  pubUshed  an  advertisement 
for  carpenters  to  deliver  in  proposals  for  doing  the  work.  Forbes 
and  his  partners  were  disposed  to  undertake  the  business,  and 
to  deliver  in  their  proposal,  but  inasmuch  as  they  were  general 
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merchants,  and  not  carpenters,  and  as  there  might  have  been  1789. 
difficulties  in  making  the  contract  in  their  own  name,  Kent,  ctoLUNa  «. 
who  was  a  carpenter,  agreed  with  Forbes  &  Company  to  make  ^obbm. 
the  contract  in  his  name ;  and  he  was  to  have  one  fourth  of  the 
clear  profit,  and  a  guinea  per  week  for  his  superintendence,  and 
Forbes  &  Go.  were  to  supply  the  timber,  and  to  have  the 
residue  of  the  profits.  The  contract  was  accordingly  made 
between  the  commissioners  and  Kent ;  and  Forbes  was  one  of 
Kent's  sureties,  which  would  not  have  been  allowed  (as  Forbes 
himself  knew)  according  to  the  usual  mode  of  Government  con- 
tracts, had  he  been  known  to  have  had  any  concern  in  the  con- 
tract, which  Kent  declared  he  had  not.  The  timber  was  bought 
by  Forbes  &  Co.  and  shipped  by  them  in  their  own  name, 
to  be  sent  to  the  yard  at  Weevil,  where  it  was  delivered  as  for 
Kent's  use,  and  received  by  the  king's  officers  as  such ;  and  they 
swore  they  should  not  have  received  it  on  account  of  any  other 
person ;  but  that  they  should  not  have  permitted  even  Kent  to 
dispose  of  it  in  any  other  manner  than  for  the  work  contracted 
for,  except  such  parts  of  it  as  were  found  unfit  for  the  intended 
purpose,  because  they  considered  it  as  delivered  for  the  purpose 
of  the  contract.  Kent  had  informed  the  agent-victualler  that 
Forbes  was  the  real  contractor,  but  that  was  a  secret  between 
those  persons.  Before  the  work  was  finished,  Kent  became  a 
bankrupt,  on  which  Forbes  got  possession  of  the  timber ;  to  re- 
cover which  the  present  action  was  brought,  on  a  supposition 
that  the  bankrupt's  creditors  were  entitled  to  it  under  the 
21  Jac.  I.  c.  19. 

A  rule  having  been  obtained  in  the  last  Term  to  shew  cause 
why  a  nonsuit  should  not  be  entered ;  the  case  was  argued  and 
the  Court  took  time  to  consider  their  judgment. 

AsHHUBST,  J.*  now  delivered  the  opinion  of  the  Court: 

There  was  no  reason  from  the  evidence  to  form  any  doubt  but  [  S20  ] 
that  it  was  a  fair  and  honest  transaction  on  the  part  of  the 
defendants ;  that  the  timber  was  in  fact  suppUed  by  them ;  and 
that  they  made  themselves  solely  Uable  for  the  payment.  So  that 
the  question  turns  on  the  mere  law  of  the  case  under  the  Act  of 
*  Lord  Kenyon,  Ch.  J.  was  sittmg  at  Ghiildhall  when  this  case  was  argued. 
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1789.  Parliament  21  Jac.  I.  c.  19.  The  leaning  of  the  Court  is 
Collides  «.  therefore  in  favour  of  the  defendants,  unless  the  case  is  so  clearly 
FoBBBs.  governed  by  this  statute  that  we  have  no  discretion  on  the  sub- 
ject. And  upon  looking  into  the  authorities,  we  are  of  opinion 
that  though  the  bankrupt  hard  the  possession  of  the  property  and 
the  apparent  disposition  of  it,  yet  as  there  is  no  fraud  in  the 
case,  either  actual  or  constructive,  and  as  the  real  property  is  in 
the  defendants,  the  statute  does  not  operate  upon  it.  The  cases 
of  Copeman  v.  Gallant,  1  Pr.  Wms.  814,  and  Walker  v.  BumeU 
and  another,*  sheriff  of  Middlesex,  H.  20  G.  LEI.,  are  strong 
authorities  on  this  point ;  the  latter  of  which  was  this.  "  The 
plaintiff  was  assignee  of  Bean  a  bankrupt,  and  brought  an  action 
of  trover  for  goods.  Bean  had  absconded  before  August,  1772, 
on  the  16th  of  which  month  a  commission  had  been  issued 
against  him.  He  was  in  great  distress  from  the  year  1768  till 
he  got  his  certificate  in  1772.  He  lived  in  the  house  and  carried  on 
business  for  himself,  but  assisted  the  assignees  in  transacting  the 
affairs  under  the  commission.  It  was  generally  known  that  the 
furniture  of  the  house  belonged  not  to  him  but  to  the  assignees. 
The  goods  were  inserted  in  every  account  between  the  bankrupt 
and  the  assignees.  In  the  year  1779  an  inventory  was  taken 
which  corresponded  with  that  which  was  taken  in  1772.  A 
second  commission  was  taken  out  on.  15th  November  last  by 
the  same  attomies  as  were  concerned  for  the  assignees  under 
the  first  commission.  There  were  two  points;  the  first  was 
whether  the  goods  were  the  property  of  the  assignees  under 
the  first  commission,  or  whether  they  were  Bean's  goods  and 
liable  to  the  execution  ?  The  jury  thought  that  in  point  of  fact 
they  were  the  property  of  the  assignees,  and  were  never  given  to 
the  bankrupt,  or  understood  to  be  the  bankrupt's  property ;  and 
they  found  a  verdict  for  the  plaintiff.  The  second  question  was, 
supposing  it  were  so,  yet  as  the  goods  were  in  the  bankrupt's 
house  and  visibly  in  his  possession,  whether  it  was  within 
21  Jac.  c.  19,  or  not.  If  it  were,  the  creditor  who  sued  out  the 
execution,  instead  of  proving  the  property  in  the  bankrupt,  had 
proved  it  to  be  in  the  assignees  under  the  second  commission ; 
in  which  case  the  plaintiff  should  have  been  non-suited.  Mr. 
*  Beported  in  DougL  303. 
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Solicitor-General  argued  that  the  bankrupt  had  no  power  over  1789. 
or  disposition  of  the  goods.  If  he  had,  the  assignees  under  the  collinb  v. 
second  commission  might  seize  them,  and  they  have  never  claimed  ^obbes. 
the  goods.  Mr.  Bearcroft  insisted  that  the  verdict  was  against 
law  and  evidence.  This  was  an  action  by  the  assignees  under 
the  first  commission,  which  issued  in  1772.  The  execution 
was  issued  in  June  last ;  and  it  is  necessary  for  the  plaintiff  to 
prove  his  property  at  the  time  of  the  execution  levied.  There  is 
not  a  circumstance  to  prove  to  any  one  but  those  privy  to  the 
transaction  that  the  assignees  had  or  claimed  the  least  interest 
in  these  goods.  The  suffering  the  bankrupt  to  continue  in 
possession  of  them  as  visible  owner  was  laying  a  trap  for  other 
creditors.  Though  the  proceedings  under  the  second  commis- 
sion were  not  proved,  yet  it  was  admitted  that  there  was  an  act 
of  bankruptcy  before  the  execution,  and  that  the  proceedings 
under  that  commission  were  regular ;  and  the  plaintiff  proved  a 
debt  under  the  second  commission.  Lord  Mansfield,  Gh.  J. — 
I  recollect  that  a  bias  of  my  mind  at  the  trial  was  in  favour  of 
the  judgment  creditor :  but  after  the  verdict,  on  re-consideration, 
I  was  satisfied  with  it.  On  the  second  point,  I  took  it  then, 
and  do  now,  that  the  plaintiff's  proving  a  debt  under  the  second 
commission  estopped  him  from  litigating  the  regularity  of  the 
proceedings  under  it:  but  it  does  not  prove  the  time  of  the 
bankruptcy.  I  am  thoroughly  satisfied  that  this  case  cannot  be 
brought  within  the  statute  of  James  the  First.  The  bankrupt 
had  not  with  the  consent  of  the  true  owner  any  disposition  of  the 
goods  :  he  never  pretended  by  any  act  of  his  to  dispose  of  them ; 
it  would  have  been  a  breach  of  trust  if  he  had.  And  the  owner 
never  consented  that  the  bankrupt  should  have  the  disposition  of 
the  goods.  WiLLBS,  J. — The  case  was  properly  left  to  the  jury ; 
for  it  was  doubtful  who  was  the  true  owner,  and  the  jury  have 
decided  it.  As  to  ^the  second  question,  I  would  not  give  any 
precise  opinion  upon  that,  as  I  think  the  words  in  the  statute 
*  order  and  disposition '  are  very  vague.  Ashhurst,  J. — The 
Act  of  Parliament  clearly  does  not  mean  to  extend  to  every  case 
where  there  is  possession,  as  in  the  case  of  a  bankrupt's  taking 
ready  furnished  lodgings.  Bullbb,  J. — ^If  a  man  has  the  posses- 
sion of  a  shop,  and  sell  goods,  that  may  be  a  case  within  the 
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1789.        statute ;  but  not  where  a  man  takes  a  house  ready  furnished. 
Collins  v.    And  the  rule  was  discharged." 

FoBBEs.  ^g  ^  ^YiQ  case  of  Bryson  v.  Wyley,  the  plaintiff  had  once  sold 

the  plant  to  Simson,  the  bankrupt ;  and  afterwards,  on  a  private 
agreement  between  the  parties,  the  contract  was  rescinded,  but 
the  bankrupt  was  suffered  to  retain  the  possession.  The  trans- 
action itself  was  suspicious ;  and  there  was  no  act  of  notoriety 
to  shew  that  his  continuance  in  possession  was  under  any  tiUe 
different  from  that  under  which  he  obtained  the  possession.  But 
in  the  present  case  there  never  was  any  sale  of  the  timber  to 
Kent,  nor  any  general  delivery,  so  as  to  give  him  the  absolute 
disposition  of  it;  for  it  appeared  in  evidence  that  the  store- 
keepers in  the  yard  would  not  have  permitted  even  Kent  to  have 
sold  the  timber  to  any  other  person,  unless  any  part  of  it  had 
been  unfit  to  be  used  in  performing  the  contract,  as  they  con- 
sidered that  it  was  deUvered  only  for  the  purpose  of  the  contract. 
Therefore  there  could  be  no  danger  that  Kent's  creditors  would 
be  induced  to  trust  him  on  the  credit  of  that  property,  or  as 
supposing  it  liable  to  their  debts.  The  possession  which  he  had 
(as  it  appeared  by  the  facts  in  the  case)  is  somewhat  similar  to 
that  of  a  carpenter,  who  receives  timber  to  convert  it  into  a 
waggon,  or  of  a  tailor,  to  whom  cloth  is  sent  for  the  purpose  of 
being  worked  up.  And  it  is  a  very  different  case  from  that  of  a 
person  making  a  sale  of  any  part  of  his  property,  and  yet 
continuing  in  possession  and  taking  upon  him  the  disposition 
of  it  with  the  consent  of  the  vendee ;  for  in  such  case  as  the 
property  was  originally  his,  and  there  never  was  any  visible 
alteration  in  it,  it  is  a  snare  to  induce  persons  to  give  him  credit, 
to  which  the  vendee,  by  his  neglect  to  obtain  the  possession, 
lends  his  assistance,  as  he  concurs  in  giving  a  false  appearance 
to  the  transaction.  But  in  the  present  case,  this  timber  came 
into  Kent's  possession  in  the  natural  course  of  the  transaction, 
in  which  there  was  no  fraud  either  actual  or  constructive ;  for  it 
appeared  by  the  evidence  that  the  timber  was  originally  sold  to 
the  defendants  on  their  own  account,  and  that  the  vendor  did 
not  know  that  the  bankrupt  had  any  concern  in  the  transaction. 
Therefore,  on  the  whole,  we  think  that 

Judgment  of  non-9rdt  must  he  entered. 
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THE  KING  V.   The  Inhabitants  of  WITTON  cum        i789. 

June  20. 

TWAMBR00KE8.  — 

(3  T.  R.  36i^— 356.) 

A  (diild  is  not  emancipated,  so  as  to  lose  the  benefit  of  any  settlement 
wlucH  His  father  may  gain  till  21,  or  marriage,  or  till  he  has  gained  a 
settlement  in  his  own  right,  or  till  he  has  contracted  a  relation 
inconsistent  with  the  idea  of  his  being  part  of  his  father's  family. 

This  was  a  case  relating  to  a  pauper's  settlement. 

Lord  Ebmtom,  Gh.  J.  said : 

It  was  never  conceived  in  any  case  that  a  son,  who  was  only  [  356  ] 
16  years  of  age,  and  who  had  not  gained  any  settlement  in  his 
own  right,  was  not  part  of  his  father's  family.  The  cases  of 
emancipation  have  always  been  decided  on  the  circumstances 
either  of  the  son's  being  21  or  married,  or  having  gained  a 
settlement  in  his  own  right,  or,  as  in  the  case  of  the  soldier, 
having  contracted  a  relation  which  was  inconsistent  with  the 
idea  of  his  being  in  a  subordinate  situation  in  his  father's  family. 


BLACKHURST  v.   COCKELL.  i789. 

(3  T.  E.  360-361.)  .A«|^2. 

In  a  marine  policy,  a  warranty  that  the  ship  "was  well*'  on  a 
certain  day  is  complied  with  if  she  was  so  at  any  time  that  day. 

This  was  an  action  on  a  policy  of  insurance  on  goods  from 
the  lading  of  them  on  board  the  ship  at  London,  to  Liverpool 
"lost  or  not  lost:"  at  the  bottom  of  the  policy  was  added 
''  warranted  well  December  9th,  1784."  At  the  trial  at  the  last 
Guildhall  Sittings  before  Lord  Eenyon,  it  appeared  that  the 
defendant  underwrote  the  poUcy  between  one  and  three  o'clock 
in  the  afternoon  of  that  day,  and  that  the  ship  was  lost  about 
eight  o'clock  the  same  morning.  A  nonsuit  was  entered,  with 
liberty  for  the  plaintiff  to  move  to  enter  the  verdict  for  him,  in 
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1789.        case  the  Court  should  be  of  opinion  that  he  was  entitled  to 
Blackhubbt  recover  on  the  above  facts. 
V.  CocKBLL.       ^  ^Q  4q  4Jjj^^  effect  having  been  obtained ; 

Erskine  and  Lawes  now  shewed  cause  against  it. 
Chambre,  in  support  of  the  rule,  was  stopped  by  the  Ck>urt. 

LoBD  Kbnyon,  Ch.  J. : 

[  861  ]  The  single  question  is  whether  the  warranty  at  the  bottom  of 

the  policy  means  warranted  well  at  the  time  when  the  defendant 
subscribed  it,  or  any  time  on  that  day.  And  we  are  all  of 
opinion  that,  if  the  ship  were  well  at  any  time  of  that  day,  it  is 
sufficient ;  and  the  underwriter  is  consequently  liable. 

BULLBR,  J. : 

[  361  ]  The  nature  of  a  warranty  goes  a  great  way  to  determine  this 

question.  It  is  a  matter  of  indifference  whether  the  thing  war- 
ranted be  or  be  not  material ;  but  it  must  be  literally  oompUed 
with ;  and  if  it  be  so,  that  is  sufficient.  Here  the  ship  was  war- 
ranted safe  on  the  9th  of  December,  and  there  was  great  reason 
for  inserting  those  words,  because  they  protected  the  underwriter 
against  all  losses  before  that  day;  to  which  he  would  other- 
wise have  been  liable,  as  the  policy  was  on  the  goods  from  the 
lading  of  them  on  board  the  ship. 

[  361  ]  AsHHURST,  J.,  and  Gbobb,  J.  concurred,  and  the  rule  was  made 

absolute. 


1789.  MONTGOMERY  v.  EGGINGTON. 

^'^^'  (3  T.  B.  362.) 

The  assured  upon  a  valued  policy  on  freight  is  entitled  to  recover  the 
whole  amount,  though  part  of  the  goods  only  were  on  board  at  the  time 
the  ship  was  lost,  the  rest  being  ready  to  be  shipped. 

This  was  an  action  by  the  assured  on  a  policy  on  freight 
valued  at  1,5002.  In  fact  only  600Z.  worth  of  freight  was  on 
board  when  the  ship  was  driven  from  her  moorings  and  lost : 
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But  goods  to  the  amount  of  the  rest  of  the  freight  were  ready  to        1789. 
be  shipped,  and  were  lying  on  the  quay  for  that  purpose  at  the     MoNrao- 
time.    Lord  Ebnyon,  before  whom  the  cause  was  tried  at  the   b^J^^ton 
Sittings  after  last  term  at  Guildhall,  told  the  jury  that  the 
question  for  their  consideration  was,  whether  this  was  a  mere 
colourable  insurance,  and  a  gaming  policy,  or  whether  it  was  a 
bondjide  transaction ;  if  the  latter,  the  assured  was  entitled  to 
recover  for  the  whole  value  in  the  policy.    The  jury  found  a 
verdict  for  the  plaintiff  for  the  whole  sum.    The  case  of  Tongue 
V.  WattB^  2  Stra.  1251,  was  cited  at  the  trial,  where  it  was  held 
that,  the  ship  being  lost  before  the  cargo  was  actually  on  board, 
although  it  were  ready  to  be  shipped,  the  assured  who  had 
insured  the  freight  as  well  as  the  ship  could  not  recover  the 
former.    And  Bower^  for  the  defendant,  obtained  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside : 

But  the  CouBT  being  strongly  of  opinion  against  him,  he       [  ^^^  ] 

abandoned  the  rule ;  and  it  was  accordingly 

Discharged.* 


GOODTITLE,    on    the   Demise   op   FAULKNEE   and       i789. 

June  26. 

Others,   v.  ANN  and  WILLIAM  MOESE.  — 

(3  T.  B.  365—371.) 

If  the  heir  apparent  of  a  copyholder  surrender  in  the  lifetime  of  his 
anoefltor,  and  surviye  him,  the  heir  of  sach  surrenderor  is  not  estopped 
by  that  surrender  of  his  ancestor,  from  claiming  against  the  surrenderee. 
Queere :  Whether,  in  the  case  of  a  freehold  estate  if  the  heir  had  made 
a  feofEment  under  such  drcumstances,  his  heir  would  not  be  estopped. 

Ejectment  for  copyhold  premises  in  Berks,  tried  before  Lord 
Kenyon,  Gh.  J.  at  the  last  Berkshire  assizes:  verdict  for  the 
plaintiff,  subject  to  the  opinion  of  this  Court  on  the  following 
case. 

The  premises  are  copyhold  of  inheritance,  and  held  of  the 
manors  of  Great  and  Little  Coxwell  in  Berkshire.  On  the  4th 
October,  1770,  T.  Giles  died  a  bachelor,  and  seised  of  the 
premises  in  question,  leaving  a  nephew  Thomas  Bobinson,  eldest 

♦  Vide  Thompson  v.  Taylor y  6  T.  P.  478,  reported  in  loco,  post. 


V. 
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1789.  son  and  heir  of  his  sister  Betty  Giles  by  Bichard  Bobinson  her 
GooDTiTLB    husband,  his  heir  at  law.     On  the  25th  April,  1772,  William 

HoBSK.  Bobinson,  only  son  and  heir  of  Bichard  Bobinson,  who  was  the 
second  son  of  the  said  Betty  Giles  by  her  said  husband,  was 
admitted  to  the  premises  in  question;  and  at  the  same  Court 
surrendered  into  the  lord's  hands  one  part  of  them  to  the  use  of 
Bichard  Morse,  since  deceased,  (whose  widow  the  defendant  Ann 
is,)  and  the  other  part  to  the  use  of  William  Morse  the  other 
defendant,  in  fee,  at  the  will  of  the  lord,  &c. ;  and  seisin  of  the 
tenements  so  respectively  surrendered  was  accordingly  given  to 
Bichard  and  William  Morse  by  the  hands  of  the  steward  by  the 
rod;  and  they  were  accordingly  admitted  to  their  respective 
tenements  according  to  the  custom  of  the  manor.  Thomas 
Bobinson,  the  eldest  son  of  Betty  Giles,  and  her  said  husband, 
died  in  the  year  1778,  without  issue,  and  without  ever  having 
been  admitted  to  the  premises  in  question,  leaving  William 
Bobinson,  who  surrendered  to  Bichard  Morse,  and  William 
Morse  as  aforesaid,  his  nephew  and  heir  at  law.  In  1781  William 
Bobinson  died,  leaving  his  sisters  Mary  Shade,  Hannah  Ward, 
and  Ann  Bobinson,  and  his  nephew  John  Faulkner,  eldest  son  of 
his  sister  Elizabeth  the  lessors  of  the  plaintiff,  his  heirs  at  law. 

Lane,  for  the  plaintiff  maintained  three  propositions ;  1st,  If 
this  were  the  case  of  a  freehold  estate,  there  could  not  be  any 
implied  warranty  to  bind  the  heirs  of  William,  the  brother  of 
the  lessors  of  the  plaintiff,  who  made  the  conveyance  in  question, 
and  under  whom  the  lessors  of  the  plaintiff  claim.  2nd,  The 
lessors  of  the  plaintiff  are  not  barred  by  any  estoppel  from  claim- 
ing the  estate.  8rd,  Whatever  might  be  the  case  of  a  freehold 
estate,  they  are  not  barred  or  bound  in  the  case  of  a  copyhold. 
1st,  Before  the  statute  of  Quia  Emptares*  any  feoffinent  by  the 
word  dedi  to  hold  by  certain  services  was  held  to  bind  the  heirs 
by  an  implied  warranty ;  but  since  that  statute  the  feoffor  only  is 
bound,  and  not  his  heirs.  Co.  Lit.  884,  a,  recognised  in  2  Black. 
Com.  800.  Now  if  this  be  any  warranty  at  all,  it  must  be  an 
implied  one;  for  an  express  warranty  can  only  be  by  deed, 
which  does  not  exist  here.    In  Litt.  s.  697,  it  is  said  that  there 

♦  18  Ed.  I. 
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are  three  warranties,  lineal,  collateral,  and  warranty  com-  1789. 
mencing  by  disseisin ;  and  that  warranties  of  the  latter  sort  do  goodtitle 
not  bind  the  heirs.  2nd,  The  heirs  are  not  barred  by  estoppel.  *•  ^^bsk. 
In  no  case  can  they  be  estopped  where  an  implied  warranty 
would  not  have  bound  them.  Estoppels  are  odious  in  the  law 
because  they  preclude  the  party  from  shewing  the  truth.  Lord 
Coke  in  Co.  Lit.  852,  a,  says  there  are  three  sorts:  Ist,  By 
matter  of  record ;  2nd,  By  matter  in  writing ;  3rd,  By  matter  in 
pays.  The  two  first  cannot  apply  here;  therefore  if  there  be 
any  estoppel  at  all  it  must  be  by  matter  in  pays.  Of  this  latter 
sort  Lord  Coke  gives  these  five  instances :  by  livery ;  by  entry ; 
by  acceptance  of  rent ;  by  partition ;  and  by  acceptance  of  an 
estate.  The  three  last  are  entirely  out  of  the  question ;  there- 
fore it  only  remains  to  be  considered  how  far  those  of  livery  or 
entry  apply.  The  doctrine  of  livery  only  applies  to  conveyances 
by  deed ;  it  is  to  give  a  complete  title  to  a  party  who  was  before 
entitled  to  enter ;  but  that  only  applies  to  freehold ;  and  there- 
fore there  can  be  no  estoppel  by  livery  here,  because  no  freehold 
estate  is  attempted  to  be  conveyed.  It  is  held  in  Lit.  s.  446, 
that  a  release  passeth  nothing  but  the  right  which  the  releasor 
hath  at  the  time ;  and  Lord  Coke  in  his  Commentary  on  that 
section  puts  this  instance ;  if  there  be  grandfather,  father,  and 
son,  and  the  son  disseiseth  the  grandfather  and  makes  a 
feoffment  in  fee,  and  the  grandfather  dies;  the  father  against 
his  own  feoffment  shall  not  enter,  but  if  he  die  his  son  shall 
enter.  So  here,  though  William  would  have  been  estopped  by  his 
own  act,  yet  the  lessors  of  the  plaintiff,  who  claim  under  him, 
shall  not  be  estopped  after  his  death,  because  he  had  no  right  to 
pass  at  the  time  of  the  surrender.  But,  thirdly,  whatever  may 
be  the  case  of  freehold  the  doctrine  of  warranty  does  not  extend 
to  copyhold,  and  the  lessors  of  the  plaintiff  cannot  be  barred  by 
estoppel.  In  Co.  Lit.  58,  b,  and  4  Co.  22,  b,  a  copyholder  is 
considered  as  a  mere  tenant  at  will  according  to  the  custom  of 
the  manor;  and  in  the  latter  case  it  is  also  said,  that  the 
descent  of  the  copyhold  in  fee  shall  not  toll  the  entry  of  him  who 
has  a  right  to  the  copyhold.  And  in  8  Leon.  210,  it  was  held 
that  if  there  be  a  copyholder  in  fee,  and  the  lord  admit  a  stranger 

•  Cro.  Eliz.  830. 
R.R. — ^VOL.  I.  3  A 
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1789.  who  enters,  he  is  but  a  tenant  at  will,  and  not  a  disseisor, 
GooDTiTLB  because  he  came  in  by  the  assent  of  the  lord.  And  in  Shaw  v. 
V.  MoBsx.  Barber*  it  is  held  that  if  a  tenant  at  will  make  a  lease  for  years, 
and  the  lessee  enter,  he  is  a  mere  disseisor,  and  a  release  or 
confirmation  afterwards  of  the  tenant  at  will  is  void,  because  the 
privity  is  determined :  but  here  the  brother  did  not  even  in  point 
of  fact  attempt  to  confirm  the  estate. 

Bower  for  the  defendants  : 

The  whole  argument  for  the  lessors  of  the  plaintiff  proceeds  on 
a  mistake,  in  supposing  a  similarity  between  warranty  and 
estoppel.  The  cases  respecting  warranty  may  be  admitted,  but 
they  do  not  apply  to  this  case.  For  the  question  here  is  not 
whether  any  title  was  conveyed  to  the  defendants,  but  whether 
the  lessors  of  the  plaintiff  are  not  estopped  from  declaring  the 
truth.  If  this  had  been  a  freehold  estate,  there  is  no  doubt 
but  that  the  lessors  of  the  plaintiff  would  have  been  estopped : 
then  there  is  nothing  in  the  nature  of  the  particular  estates 
of  copyholds  to  prevent  the  doctrine  of  estoppels  attaching  on 
them. 

Cur  A  adv.  vuU, 

Lord  Eenyok,  Ch.  J.,  now  delivered  the  opinion  of  the  Court : 

[  869  ]  This  case  depends  on  the  short  question  whether  a  surrender 

of  a  copyhold  estate,  made  by  the  heir  apparent  in  the  lifetime 
of  his  ancestor,  shall  operate  so  as  to  prevent  the  heir  at  law  of 
the  surrenderor  recovering  the  possession.  But  in  stating  this 
question  we  must  not  omit  one  material  circumstance  that  the 
heir  at  law,  though  he  surrendered  in  the  lifetime  of  his  ancestor, 
survived  that  ancestor.  Generally  speaking,  in  point  of  reason 
it  should  seem  that,  where  a  person  makes  a  conveyance,  all 
those  who  derive  title  through  him  should  be  bound  by  it.  If 
this  had  been  a  freehold  estate  of  inheritance  instead  of  a  copy- 
hold, and  the  heir  at  law,  before  the  estate  came  to  him,  had 
confessed  a  judgment  which  had  been  properly  docketed,  and  the 
estate  had  afterwards  descended  on  him,  the  estate  would  have 
been  bound  by  it  in  equity.  Then  it  seems  harsh  in  point  of 
♦  Oro.  EluB.  830.  t  Mr.  Juatice  Buller  was  absent 
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reason  that  the  heir  at  law  should  derive  title  through  hia  i789. 
ancestor  to  an  estate,  which  the  ancestor  himself  could  not  have  goodtitlb 
claimed.  But  this  difference  depends  upon  the  doctrine  of  *•  Mobbe. 
estoppels ;  and  the  cases  which  are  to  be  found  on  this  subject 
are  not  easily  to  be  reconciled.  The  principal  passage  relative 
to  this  point  is  in  sect.  446,  of  Littleton,  cited  in  the  argument. 
^*  If  there  be  father  and  son,  and  the  father  be  disseised,  and  the 
son  (living  his  father)  releaseth  by  his  deed  to  the  disseisor  all 
the  right  which  he  hath  or  may  have  in  the  same  tenements 
without  clause  of  warranty,  &c.  and  after  the  father  dieth,  &c. 
the  son  may  lawfully  enter  upon  the  possession  of  the  disseisor, 
for  that  he  had  no  right  in  the  land  in  his  father's  life,  but  the 
right  descended  to  him  after  the  release  made  by  the  death  of 
his  father,"  &c.  And  in  commenting  on  that  section  Lord  Cokb* 
says,  **  If  there  be  a  warranty  annexed  to  the  release,  then  the 
son  ^hall  be  barred.  For  albeit  the  release  cannot  bar  the  right 
for  the  cause  aforesaid,  yet  the  warranty  may  rebut,  and  bar  him 
and  his  heirs  of  a  future  right  which  was  not  in  him  at  that 
time :  and  the  reason,  which  in  all  cases  is  to  be  sought  out, 
wherefore  a  warranty,  being  a  covenant  real,  should  bar  a  future 
right,  is  for  avoiding  circuity  of  action  (which  is  not  favoured  in 
law) ;  as  he  that  made  the  warranty  should  recover  the  land 
against  the  ter-tenant,  and  he  by  force  of  the  warranty  to 
have  as  much  in  value  against  the  same  person.  Yet  there  is  a 
diversity  between  a  warranty  and  a  feoffment ;  for  if  there  be 
grandfather,  father,  and  son,  and  the  father  disseiseth  the  grand- 
father and  make  feoffment  in  fee,  the  grandfather  dieth,  the 
father  against  his  own  feoffment  shall  not  enter :  but  if  he  die, 
his  son  shall  enter.  And  so  note  a  diversity  between  a  release, 
a  feoffment,  and  a  warranty :  a  release  in  that  case  is  void ;  a 
feoffment  is  good  against  the  feoffer,  but  not  against  his  heirs ;  a 
warranty  is  good  both  against  himself  and  his  heirs."  Lord 
GoKB  there  refers  to  some  cases  in  the  year  books ;  one  of  which 
is  in  point,  but  the  others  are  irrelevant.  Now  that  is  the  prin- 
cipal ground  on  which  the  argument  for  the  lessors  of  the 
plaintiff  stands  on  that  part  of  the  case.  But  in  answer  to  this 
there  are  many  cases  to  be  found  in  the  books,  from  whence  we 

•  Cc.  Lit.  265. 

3  A  2 


7^4  K.  B.  TKIN.  TEEM— s  T.  E.  865-371. 


V,  MOKSE. 


i78r.  may  collect  that  the  Courts  of  Law  have  thought  that  a  convey- 
aaoDTiTLB  ance  without  warranty  will  equally  operate  as  an  estoppel ;  and 
that  where  the  ancestor  is  estopped,  the  heir  shall  also  be 
estopped.  Such  are  the  cases  in  Sir  W.  Jones  459,  and  6  Mod. 
258.  In  the  former  it  was  said  that  estoppels  in  fait  and  by 
record  by  fine  or  recovery  shall  bind  not  only  the  party  to  the 
estoppel,  but  also  all  privies  who  claim  under  him :  but  if  the 
heir  do  not  claim  as  privy,  but  by  his  own  purchase,  or  from 
another  ancestor,  he  shall  not  be  bound :  and  to  be  sure  this 
distinction  is  obvious  enough.  And  in  the  latter  of  them  it  was 
held  that  "  if  a  man  make  a  lease  by  indenture  of  land,  which 
is  not  his,  and  after  purchases  it,  that  lease  shall  bind  him  his 
heirs  and  assigns ;  and  an  estoppel,  that  affects  the  interest  of 
land,  shall  run  with  it  to  whoever  takes  it."  The  same  case  is 
also  reported  in  2  Ld.  Baym.  1048.  If  then  it  had  not  been  for 
the  authority  of  Co.  Littleton,  we  should  have  thought  ourselves 
pressed  by  the  latter  cases.  But  in  this  case  we  think  we  are 
delivered  from  deciding  how  the  law  stands  on  that  controverted 
point ;  for,  whatever  may  be  the  case  with  respect  to  freehold 
estates,  this  question  arises  on  a  copyhold  estate.  And  we  have 
met  with  a  case,  determined  by  a  great  authority,*  which  was 
not  referred  to  in  the  argument,  and  which  is  decisive  of  this  case. 
In  Taylor  v.  Philips  t  Lord  Hardwickb  said,  "  In  order  to  pass 
an  estate  by  surrender,  the  estate  must  pass  into  the  hands  of 
the  lord,  through  which  it  must  be  taken.  A  fine  differs  from 
the  case  of  a  surrender ;  for  that  will  be  good  against  the  heir  by 
estoppel,  although  it  passes  no  estate  at  all :  but  if  a  surrender 
be  not  good,  there  will  be  no  estoppel,  and  no  estate  can  pass  into 
the  hands  of  the  lord."  Now  that  is  a  direct  authority  in  point  ; 
and  we  have  not  been  able  to  find  any  other  case  respecting  copy- 
holds, which  comes  so  near  the  present  case.  Therefore  on  the 
authority  of  that  case  we  are  of  opinion  that  the  lessors  of  the 
plaintiff  are  entitled  to  recover. 

Postea  to  the  plaintiff. 

«  Lord  Hardwicke.  t  1  Yes.  230. 
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SAEAH  "WEBB  v.  RUSSELL. 

1789. 
(3  T.  E.  333—403.)  July  1. 

If  mortgagor  and  mortgagee  make  a  lease,  in  which  the  coyenanta  for 
the  rent  and  repairs  are  only  with  the  mortgagor  and  his  assigns,  the 
assignee  of  the  mortgagee  cannot  maintain  an  action  for  the  breach  of 
these  coyenants,  because  they  are  collateral  to  his  grantor's  interest  in 
the  land,  and  therefore  do  not  run  with  it.  If  tenant  for  a  term  of  years 
lease  for  a  less  term,  and  assign  his  reyersion,  and  the  assignee  take  a 
conyeyance  of  the  fee,  by  which  his  former  reyersionary  interest  is 
merged,  the  coyenants  incident  to  that  reyersionary  interest  are  thereby 
eztinguished.'"' 

This  was  an  action  of  covenant.  The  declaration  stated  an 
indenture  of  26th  October,  1780,  by  which  William  Stokes,  and 
B.  Webb  who  was  described  to  be  the  mortgagee  of  the  premises 
in  question,  demised  them  to  the  defendant  for  11  years,  from 
the  29th  September  then  last,  at  the  yearly  rent  of  200i.  payable 
to  Stokes  or  his  assigns ;  in  which  were  contained  covenants  on 
the  part  of  the  defendant  with  Stokes  and  his  assigns  (inter  cdia) 
to  pay  the  rent,  and  to  keep  the  premises  in  repair.  It  then 
stated  that  B.  Webb  at  the  time  of  the  lease  was  possessed  of  the 
premises  for  the  residue  then  to  come  and  unexpired  of  a  term  of 
99  years,  commencing  on  the  24th  of  June,  1770,  subject  to  an 
equity  of  redemption  by  Stokes  on  payment  of  a  certain  sum  with 
interest  to  B.  Webb.  That  the  defendant  entered  on  26th 
October,  1780,  and  became  possessed  for  the  term  of  11  years, 
the  reversion  thereof  for  the  term  of  99  years  belonging  to  B. 
Webb,  subject  to  such  equity  of  redemption,  and  the  further  re- 
version in  fee  belonging  to  one  G.  Medley.  It  then  stated  that 
by  indentures  of  lease  and  release  of  the  23rd  and  24th  March, 
1781,  Medley  granted  the  reversion  in  fee,  expectant  on  the 
determination  of  the  term  for  99  years,  to  Stokes  and  Morgan 
Thomas ;  who,  by  indentures  of  lease  and  release,  dated  26th  and 
27th  March,  1781,  and  made  between  Stokes  and  Thomas  of  the 
first  part,  B.  Webb  of  the  second  part,  and  Makepeace  Thackeray 
of  the  third  part,  granted  it  to  Thackeray  his  heirs  and  assigns 
in  trust  for  B.  Webb  his  heirs  and  assigns,  subject  to  a  proviso 
for  redemption  on  payment  of  a  certain  sum  of  interest  by  Stokes 

*  Compare  next  case,  p.  732,  po$t  But  see  now,  as  to  the  latter  ^int. 
8  &  9  Vict.  0.  106,  s.  9. 


726  K.  B.  TRIN.  TERM— 3  T.  B.  393-403. 

1789.  to  B.  Webb  on  a  day  therein  mentioned  and  since  past.  That 
Webb  v.  on  the  80th  May,  1785,  B.  Webb  died,  having  first  made  his  will ; 
BUB8SLL.  jjy  yfi^Q]^  he  bequeathed  to  the  plaintiff  all  his  worldly  estate,  and 
appointed  her  sole  executrix ;  that  she  proved  the  will,  took  upon 
herself  the  burthen  of  the  execution  of  it,  assented  to  the  said 
bequest,  and  claimed  to  have  the  reversion  of  the  premises  for 
the  residue  of  the  term  of  99  years,  (subject  to  Stokes's  equity  of 
redemption,)  and  the  money  thereupon  secured  to  B.  Webb,  as 
legatee ;  and  by  virtue  of  that  bequest,  assent,  and  claim,  she 
became  possessed  of  the  said  reversion  for  the  residue  of  the  term 
of  99  years,  subject,  &c.  That  by  indentures  of  lease  and 
release,  dated  12th  and  18th  February,  1787,  and  made  between 
Thackeray  of  the  first  part,  Stokes  of  the  second  part,  and  the 
plaintiff  of  the  third  part,  Thackeray  and  Stokes  granted  and  re- 
leased to  the  plaintiff  the  reversion  of  the  premises  in  fee,  freed 
and  discharged  from  all  right  and  equity  of  redemption  what- 
soever ;  by  virtue  whereof  she  became  and  was  and  still  is  seized 
in  fee  of  the  reversion  of  the  premises,  immediately  expectant  on 
the  determination  of  the  term  of  11  years.  The  declaration 
concluded  with  setting  forth  two  breaches  of  covenant ;  the  one  for 
non-payment  of  one  year  and  one  quarter's  rent,  due  at  Lady- 
day,  1788 ;  and  the  other  for  not  keeping  the  premises  in  repair. 
To  this  there  was  a  general  demurrer  ;  and  joinder. 

Shepherd  in  support  of  the  demurrer : 

There  are  three  relations  at  common  law,  which  may  exist 
between  the  lessor  and  the  lessee,  and  their  respective  assignees. 
First,  privity  of  contract,  which  is  created  by  the  contract  itself, 
and  subsists  for  ever  between  the  lessor  and  lessee.  Secondly, 
privity  of  estate  which  subsists  between  the  lessee,  or  his  assignee 
in  possession  of  the  estate,  and  the  assignee  of  the  reversioner. 
And  thirdly,  privity  of  contract  and  estate,  which  both  exist 
where  the  term  and  reversion  remain  in  the  original  covenantors. 
The  statute  82  H.  YIII.  c.  34  seems  to  have  created  a  fourth 
relation,  a  privity  of  contract  in  respect  of  the  estate,  as  between 
the  assignees  of  the  reversion  and  the  lessees  or  their  assignees. 
The  statute  annexes,  or  rather  creates  a  privity  of  contract 
between  those  who  have  privity  of  estate ;  and  when  the  one  fails, 
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the  other  fails  with  it.  At  common  law  the  covenant  did  not  1769. 
pass  by  an  assignment  of  the  reversion,  for  it  was  a  mere  personal  wbbb  «. 
contract.  (1  Saund.  238  ;  8  Mod.  886  ;  and  1  Wils.  166  ;  Thrale  v. 
Cornwall.)  This  is  also  confirmed  by  the  recital  in  the  statute 
82  H.  VIII.  And  in  2  Hen.  IV.  6  b,  it  is  said  that  none  shall 
have  an  action  of  covenant  but  the  covenantee  and  those  who  are 
privy  in  blood,  as  his  heirs ;  and  not  the  alienee,  or  other  person 
who  is  only  privy  in  estate.  But  the  statute  82  Hen.  VIII.  c.  84, 
gave  an  action  of  covenant  to  the  assignee  of  the  reversion.  The 
present  action  therefore  would  not  have  lain  at  common  law; 
and  if  it  can  be  maintained  at  all,  it  must  be  by  force  of  the  stat. 
82  H.  VIII.  But  that  statute  does  not  extend  to  all  covenants,  but 
to  such  only  as  run  with  the  land,  or  rather  that  run  with  the  estate 
in  the  land.  In  Spencer's  case  *  it  was  held  that  the  statute  82 
H.  VIII.  c.  84,  extends  only  to  covenants  that  rim  with  the  land, 
and  not  to  collateral  covenants.  That  statute  does  not  continue 
the  contract  as  between  the  lessor  and  lessee ;  it  only  continues 
the  contract  as  annexed  to  the  estate.  But  here  the  same  estate 
does  not  exist ;  for  the  plaintiff  is  no  longer  assignee  of  the  re- 
version. The  mortgagee  of  the  term  is  possessed  of  the  term  ; 
he  has  all  the  remedies  incident  to  the  reversion ;  he  may  distrain 
for  the  rents  without  bringing  an  ejectment.  (Dougl.  266.)  The 
mortgagor  cannot  make  lease ;  he  has  a  mere  equitable  title. 
Stokes  therefore  had  no  estate  to  which  the  covenants  can  be 
annexed ;  and  a  covenant  cannot  pass  by  assignment  but  in 
respect  of  some  estate  of  the  covenantee.  Nor  can  this  operate 
as  an  estoppel ;  for  here  the  title  is  on  the  record.  Besides  the 
case  of  estoppel  does  not  apply  to  the  assignee ;  for  the  cove- 
nantee must  have  an  actual  estate  to  give  his  assignee  a  right  to 
recover.    Noke  v.  Awder^  Cro.  Eliz.  878,  486. 

Marryaty  contra : 

This  question  turns  on  the  construction  of  the  statute  82 
H.  Vin.  c.  84,  and  therefore  it  may  be  material  to  see  how  the 
common  law  stood  before  the  passing  of  that  Act.  At  common 
law  an  action  of  covenant  might  have  been  maintained  against 
a  lessee  upon  a  covenant  made  with  the  reversioner,  whilst  the 

♦  6  Co.  18,  a. 
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1789.  same  reversion  remained  unextinguished  and  complete  in  the 
wbbb  «.  assignee.  (1  Bol.  Bep.  80.)  And  the  statute  is  made  to  extend 
to  all  reversions  in  terms  sufficiently  ample  to  comprehend  this 
very  case.  It  expressly  comprises  all  remedies  of  any  lessor  as 
well  as  the  grantor  of  the  particular  reversion.  It  has  been  held 
that  it  is  not  necessary  that  the  assignee  should  have  the  same 
reversion  as  the  lessor.  In  Machel  v.  DunUm*  A.  leased  to  B. 
for  years,  rendering  rent,  and  by  will  bequeathed  an  additional 
term  to  the  lessee  under  the  same  rent,  and  devised  the  inherit- 
ance  to  G. ;  C.  was  held  to  be  an  assignee  of  a  reversion  within 
the  statute,  though  he  had  not  the  same  reversion  which  the 
lessor  had ;  for  the  will,  which  created  the  reversion,  likewise 
created  the  supplementary  lease.  In  Talhot  v.  Ma/or,t  it  seems 
to  have  been  held  that  the  merger  of  a  particular  estate  subsist- 
ing in  the  lessor  at  the  time  of  granting  the  lease  is  no  objection 
to  considering  a  purchaser  of  the  whole  estate  an  assignee  of 
the  reversion  within  the  statute.  In  Paulin  v.  Hardy  %  Joan 
Cock,  being  tenant  in  tail,  granted  a  lease  for  99  years,  suffered 
a  recovery  to  the  use  of  herself  in  fee,  and  afterwards  granted 
the  reversion ;  and  the  defendant  avowed  for  the  rent  reserved 
upon  the  lease,  claiming  under  the  grantee  of  the  reversion ;  and 
the  question  was  whether,  the  reversion  being  gone,  the  lease 
was  so  likewise.  The  plaintiff's  counsel  insisted  that  the  rever- 
sion, out  of  which  the  lease  for  years  was  created,  and  to  which 
the  rent  was  incident,  being  gone,  the  rent  was  also  gone :  but 
after  three  arguments  at  the  bar,  it  was  adjudged  for  the 
avowant.  It  has  also  been  held  that  an  assignee  of  part  of  the 
estate  of  the  reversion  may  take  advantage  of  the  condition. 
(Co.  Litt.  215,  a ;  1  Bo.  Bep.  80.)  If  then  the  assignee  of  a 
derivative  reversion  may  maintain  covenant,  there  seems  to  be 
no  reason  why  the  assignee  of  a  paramount  reversion  should  not. 
Stokes  might  have  maintained  covenant  during  the  continuance 
of  bis  equity  of  redemption  upon  the  express  covenant,  as  well  as 
on  account  of  his  interest.  (Co.  Litt.  218.)  If  then  he  might 
have  brought  covenant  at  any  time,  so  may  the  plaintiff  now, 
because  the  statute  gives  such  remedy  as  the  lessor  or  grantor 

*  2  Leon.  33.  t  Oro.  Car.  205;  Sir  W.  Jonei,  306. 

t  Skin.  2  and  62. 
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might  at  any  time  have  had.  Upon  this  principle  was  the  case  1789. 
of  Pain  V.  Mallory*  where  a  grantee  of  a  reversion  before  wbbb  «. 
attornment  conveyed ;  and  it  was  held  that  although  the  first  ^^"■^^« 
grantee  could  not  have  advantage  of  the  condition,  (wherefore  it 
was  urged  that  the  second  grantee  would  be  in  no  better  situa- 
tion), yet  that  the  second  grantee  should  have  advantage  of  it, 
because  the  lessor  might,  and  the  statute  is  in  the  disjunctive. 
The  intent  of  the  statute  seems  to  have  been  to  annex  the 
covenants  respecting  the  premises  demised  to  the  reversion,  so 
that  they  might  pass  as  annexed  and  incident  to  it.  (1  Saund. 
239.)  This  reservation  of  the  rent  to  Stokes  the  mortgagor,  and 
the  covenants  with  him,  during  the  term,  must  have  been  either 
in  respect  of  his  interest  in  the  land,  or  else  he  was,  as  contended 
by  the  defendant,  a  mere  stranger.  Now  supposing  him  to  have 
been  a  mere  stranger  in  point  of  estate,  and  the  covenants  to  him 
void  ah  origine ;  or  supposing  him  on  the  other  hand  to  have  had 
a  right,  either  in  respect  of  his  being  a  party  to  the  deed,  or  in 
respect  of  his  equity  of  redemption ;  his  release  of  that  equity 
operated  as  an  extinguishment  of  all  his  right  either  in  point  of 
estoppel  or  of  interest,  and  might  be  pleaded  as  such ;  so  that 
the  defendant  is  in  no  danger  of  being  doubly  charged.  The  law 
will  therefore,  according  to  the  doctrine  of  Pain  v.  Mallory,  order 
and  dispose  of  the  rent  to  the  plaintiff  as  the  immediate  rever- 
sioner, and,  according  to  the  language  of  Ch.  J.  Hale,  transfer 
the  covenants  to  the  plaintiff  as  incident  to  the  reversion. 

Cur.  adv.  vult. 

Lord  Kbnyon,  Ch.  J.,  now  delivered  the  opinion  of  the  judges 
then  in  Court :  t 

It  is  extremely  well  settled  at  common  law,  without  referring  [  40i  ] 
to  the  statute  82  H.  VIII.  c.  34,  that  covenants  which  run  with 
the  land  will  pass  to  the  person  to  whom  the  land  descends.  And 
that  statute  enacted,  for  the  benefit  of  the  grantees  of  reversions, 
that  they  should  have  the  like  advantages  against  the  lessees, 
their  executors,  &c.  by  entry  for  non-payment  of  the  rent ;  and 
should  have  and  enjoy  all  and  every  such  advantages,  benefits,  and 
♦  Cro.  Bliz.  832 ;  6  Co.  111.  t  Abe.  Buller,  J. 
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1789.  remedies,  by  action  only  for  not  performing  other  conditions, 
Wbbb  «.  covenants,  or  agreements,  contained  in  the  leases,  against  the 
BuBSBLL.  lessees,  as  the  lessors  or  grantors  had.  The  statute  also  contains 
a  clause,  giving  the  lessees  the  same  remedy  against  the  grantees 
of  the  reversion  which  they  might  have  had  against  their 
grantors.  Therefore  under  this  statute  the  grantees  or  assignees 
stand  in  the  same  situation,  and  have  the  same  remedy  against 
their  lessees,  as  the  heirs  at  law  of  individuals,  or  the  successors 
(in  the  case  of  corporations),  had  before  the  statute.  It  becomes 
therefore  necessary  to  inquire  whether  this  action  of  covenant 
could  have  been  maintained  by  the  heirs  of  the  person  from  whom 
the  plaintiff  derives  her  title.  I  have  already  observed  upon  the 
introduction  of  one  fact  into  this  case,  which  might  have  been 
omitted ;  there  is  also  another,  which  desQrves  some  observation 
here.  It  is  stated  that  Stokes  was  only  a  mortgagor,  who  had 
parted  with  his  whole  term  to  the  mortgagee ;  and  the  declaration 
goes  on  to  state  that  the  whole  interest  which  was  vested  in  him 
he  had  transferred  to  the  mortgagee.  Therefore,  in  point  of  law, 
I  cannot  conceive  how  this  covenant  made  with  Stokes  can  be 
said  to  run  with  the  land ;  for  Stokes  is  stated  in  the  declaration 
to  have  no  interest  whatever  in  the  land,  and  yet  both  the  impUed 
covenant,  arising  from  the  "yielding  and  paying,'*  and  also  the 
express  covenants  are  entered  into  with  Stokes.  It  is  not 
sufficient  that  a  covenant  is  concerning  the  land,  but,  in  order  to 
make  it  run  with  the  land,  there  must  be  a  privity  of  estate 
between  the  covenanting  parties.  But  here  Stokes  had  no 
interest  in  the  land  of  which  a  Court  of  Law  could  take  notice ; 
though  he  had  an  equity  of  redemption,  an  interest  which  a 
Court  of  Equity  would  take  notice  of.  These  therefore  were 
collateral  covenants.  And  though  a  party  may  covenant  with  a 
stranger  to  pay  a  certain  rent  in  consideration  of  a  benefit  to  be 
derived  under  a  third  person,  yet  such  a  covenant  cannot  run  with 
the  land. 

But  even  supposing  that  these  covenants  had  been  entered  into 
(not  with  Stokes  but)  with  Webb,  who  had  an  interest  in  the  land, 
the  subsequent  transaction,  which  is  stated  in  the  declaration, 
puts  an  end  to  this  question.  It  appears  that  the  person  entitled 
to  the  reversion  of  the  99  years  term,  expectant  on  the  determin- 
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ation  of  the  11  years  term  created  by  the  lease,  afterwards        1789. 

acquired  in  her  own  person  the  absolute  inheritance  of  the  land ;     wkbb  «. 

in  consequence  of  which  the  reversion  attendant  on  the  lease 

granted  to  the  tenant  no  longer  existed.    Another  estate,  totally 

different,  arose  by  the  extinguishment  of  the  intervening  estate. 

Many  cases  were  cited  on  this  subject ;  one  of  which,  Moor  94,  is 

very  applicable.    There  a  person  made  a  lease  for  100  years,  and 

the  lessee  made  an  underlease  for  20  years,  rendering  rent,  with 

a  clause  of  re-entry ;  afterwards  the  original  lessor  granted  the 

reversion  in  fee,  and  the  grantee  purchased  the  reversion  of  the 

term ;  and  it  was  held  that  the  grantee  should  not  have  either 

the  rent,  or  the  power  of  re-entry ;  for  the  reversion  of  the  term 

to  which  they  were  incident,  was  extinguished  in  the  reversion  in 

fee.    And  though  this  case  was  only  determined  at  the  assizes, 

yet  it  was  afterwards  recognized  in  the  Court. 

Considering  then  that  these  are  covenants  entered  into  with  a 
stranger  that  do  not  run  with  the  land,  considering  also  that  the 
rent  is  incident  to  the  reversion  out  of  which  the  term  is  carved, 
and  that  that  reversion  is  gone,  it  seems  to  me,  with  all  the  in- 
clination which  we  have  to  support  the  action,  (and  we  have 
hitherto  delayed  giving  judgment  in  the  hopes  of  being  able  to 
find  some  ground,  on  which  the  plaintiff's  demand  might  be  sus- 
tained), that  it  cannot  be  supported.  The  defence  which  is  made 
is  made  of  a  most  unrighteous  and  unconscious  nature  :  but  un- 
fortunately for  the  plaintiff  the  mode  which  she  has  taken  to  en- 
force her  demand  cannot  be  supported  ;  and  consequently  there 
must  be 

Judgment  for  the  defendant. 
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1789.  STOKES  V.  EUSSELL. 

•^""^  ••  (3  T.  E.  678—681.) 

1791. 

^±1^'  RUSSELL  V.   STOKES. 

In  Erbob. 

(1  H.  Bl.  662—566.) 

But  under  such  a  lease  as  mentioned  in  the  preceding  case,  the 
mortgagor  may  maintju'n  an  action  of  coTenant  against  the  leeaee,  the 
covenants  being  in  gross. 

This  was  an  action  of  covenant  on  the  same  indenture  of 
lease,  dated  October  26th,  1780,  as  was  the  subject  of  the  last 
one.  The  plaintiff  was  W.  Stokes,  who  was  the  mortgagor  in 
the  mortgage,  and  the  covenantee  in  the  indenture  of  lease. 

The  case  came  before  the  Court  on  demurrer  to  pleas. 

Marryat  was  to  have  argued  in  support  of  the  demurrer, 
and  Shepherd  contrd.    But 

[  wi  ]  The  Court  were  clearly  of  opinion  (without  hearing  any  argu- 

ment), that  the  plaintiff  was  entitled  to  recover.  And  Lord 
Kenton  observed  that  the  consequence  of  their  opinion  on  the 
former  occasion,  when  they  held  that  these  covenants,  not  being 
made  with  the  person  who  had  the  legal  estate,  did  not  run  with 
the  land,  and  that  the  assignee  of  the  mortgagee  could  not 
maintain  an  action  on  the  covenants  (and  with  the  legality  of 
which  judgment  they  were  perfectly  satisfied)  was,  that  these 
must  be  considered  as  covenants  in  gross,  and  that  of  course  the 
mortgagor  might  maintain  an  action  upon  them. 

Judgment  for  the  plaintiff. 


This  ease  of  Stokes  v.  Russell  was  brought  up  on  error  (Russell 
V.  Stokes)  into  the  Exchequer  Chamber,  the  defendant  (Russell, 
plaintiff  in  error)  assigning  for  error  that  the  covenants  made  by 
Stokes  to  Russell  were  made  in  respect  of  the  estate  of  Stokes  in 
the  demised  premises,  and  it  appears  on  the  record  that  the 
estate  of  Stokes  was  wholly  determined  before  the  time  of  the 
alleged  breaches  of  covenant. 
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This  was  argued  by  Marryat  for  the  plaintiff  in  errori  and        1789. 
Shepherd  for  the  defendant  in  error  ;  and  after  consideration,  on     stokes  v. 
this  day,   Friday,  11th  February,  1791,  the  judgment  of  the 
Court  of  Exchequer  Chamber  was  given,  as  follows,  by 


BUSSELL. 


Lord  Loughbobouoh  : 

The  plaintiff  in  this  case  declares  on  a  demise  to  the  defendant  [i  H.  B1.56S] 
for  eleven  years  of  a  messuage,  &c.,  made  by  the  plaintiff  and 
Richmond  Webb,  by  which  the  plaintiff  and  Richmond  Webb, 
according  to  their  respective  estates  and  interests,  did  demise 
lease  and  confirm  to  the  defendant  Russell  the  premises  for  the 
term  of  eleven  years,  yielding  and  paying  to  the  plaintiff  Stokes, 
his  executors,  administrators,  and  assigns,  a  rent  of  2002.  per 
annum,  and  Russell  covenants  with  Stokes  to  pay  the  rent  to 
Stokes,  and  to  keep  the  premises  in  repair.  The  breach 
assigned  is  the  non-payment  of  rent  for  two  years  and  a  half, 
and  not  repairing. 

The  defendant  after  pleading  the  general  issue,  non  est  factum, 
by  his  special  plea  in  bar  says,  that  Webb  at  the  time  of  the 
demise  was  possessed  of  the  premises  for  a  term  of  99  years 
subject  to  an  equity  of  redemption  in  Stokes,  on  payment  of  a 
certain  sum  of  money ;  that  the  covenants  were  made  by  him 
with  Stokes  in  respect  of  the  several  estates  and  interests  of 
Stokes  and  Webb,  or  one  of  them  in  the  demised  premises,  and 
not  otherwise.  The  plea  then  introduces  a  recital  of  a  convey- 
ance of  the  inheritance  of  the  premises  from  one  George  Medley 
to  Stokes  and  one  Morgan  Thomas,  in  trust  for  Stokes ;  a  con- 
veyance by  Thomas  and  Stokes  to  one  Makepeace  Thackeray,  in 
trust  for  Webb  and  his  heirs,  subject  to  redemption  by  Stokes  on 
payment  of  a  certain  sum  to  Webb,  his  executors,  administrators 
or  assigns.  It  then  states  that  Russell  being  possessed  of  the 
term  for  eleven  years,  the  reversion  of  the  term  for  99  years,  and 
also  the  reversion  in  fee,  belonging  respectively  as  aforesaid, 
subject  to  such  equity  of  redemption  (that  is,  the  reversion  of  the 
term  and  also  the  reversion  of  the  inheritance  as  cestui  que  trust 
being  in  Webb  as  mortgagee)  Webb  died,  by  will  having 
bequeathed  all  his  worldly  estate  to  Sarah  his  wife,  and  ap- 
poin  ed  her  executrix ;  that  she  proved  the  will  and  assented  to 


BUSSBLL. 
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1789.  the  bequest,  by  virtue  whereof  she  became  possessed  of  the 
Stokes  v.  residue  of  the  rent  for  99  years,  the  reversion  of  the  inheritance 
being  in  Thackeray  subject  to  such  trust  as  aforesaid  (that  is  for 
Webb  as  cestui  que  trust  in  fee,  subject  to  an  equity  of  redemption 
in  Stokes) ;  that  Thackeray  and  Stokes  afterwards  conveyed  to 
Sarah  Webb  the  reversion  discharged  of  the  equity  of  redemp- 
tion; and  the  plea  concludes,  that  by  virtue  thereof  the  re- 
spective estates  and  interests  of  Webb  and  Stokes  in  the  said 
demised  premises,  in  respect  whereof  the  covenants  were  made 
by  Russell  with  Stokes  became  merged,  extinguished  and  deter- 
mined. The  second  and  third  pleas  contain  an  abridgment  of 
this  state  of  the  title,  with  the  same  conclusion.  To  the  plea 
there  is  a  special  demurrer. 

If  it  were  material  to  enter  into  discussion  of  the  defects  of  the 
plea,  it  seems  liable  to  every  objection  of  uncertainty  and  contra- 
diction. The  first  and  capital  averment,  viz.  ''that  the  cove- 
nants by  Russell  and  Stokes  were  made  in  respect  of  the  estates 
and  interests  of  Stokes  and  Webb  or  one  of  them,"  is  a  proposi- 
tion merely  vague,  on  which  no  one  issue  can  be  joined,  nor  one 
traverse  taken.  The  same  defect  occurs  in  the  conclusion  drawn 
by  the  plea  from  the  statement  of  the  title.  The  plea  itself  is  an 
inconclusive,  imperfect,  and  vague  argument.  The  merger,  the 
extinguishment,  and  the  determination  of  a  term  are  separate 
and  distinct  propositions.  A  term  may  be  merged  in  ttie 
inheritance ;  it  is  determined  by  the  effluxion  of  time  or  by  the 
act  of  the  parties ;  it  is  extinguished  by  the  re-entry  of  the  lessor 
on  an  act  of  the  lessee  forfeiting  his  term.  But  it  cannot  be 
both  merged  and  determined  :  nor  would  it  be  quite  accurate  to 
say  that  it  was  extinguished  and  determined ;  but  it  is  certainly 
absurd  to  say  that  it  was  extinguished  and  merged.  To  state  it 
then  to  have  been  merged,  extinguished,  and  determined  is 
manifestly  incongruous.  And  these  various  conclusions  are  not 
warranted  by  the  premises.  The  term  of  99  years  could  not 
merge  in  Webb  by  the  conveyance  to  Thackeray  under  which 
Webb  became  cestui  que  trust  of  the  inheritance  in  fee,  the  legal 
estate  being  in  Thackeray.  As  little  could  it  merge  by  the  con- 
veyance from  Thackeray  to  Mrs.  Webb,  for  it  does  not  appear  by 
any  thing  stated  in  the  plea  that  the  equitable  estate  in   fee 
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passed  to  her  by  the  will  of  Webb.    A  bequest  of  all  his  worldly        lyg^. 
estate  to  his  executrix,  which  is  all  that  is  stated,  would  not  vest     g^^l^  v. 
the  estate  in  fee  of  which  he  was  seised  in  equity  by  the  con-      lussell. 
veyance  to  Thackeray,  and  Mrs.  Webb,  if  she  took  no  more  than 
the  plea  discloses  under  her  husband's  will,  was  as  much  a 
trustee  of  a  legal  reversion  as  Thackeray.     That  the  term  was 
not  determined,  the  possession  of  the  defendant  shews. 

The  opinion  of  the  Court  however  has  not  been  formed  on 
objections  to  the  form  of  the  plea.    We  are  for  affirming  the 
judgment  on  reasons  which  apply  directly  to  the  merits  of  the 
case.     The  defendant,  a  lessee  in  possession,  objects  to  the  pay- 
ment of  rent  sued  for  under  an  express  covenant  in  the  lease, 
that  the  person  to  whom  he  had  bound  himself  to  pay  the  rent 
was  the  mortgagor  in  possession  of  the  estate  demised,  that  he 
covenanted  to  pay  the  rent  in  respect  of  the  interest  or  estate 
which  at  the  date  of  the  demise  the  plaintiff  had  in  the  land,  and 
that  the  plaintiff  had  since  assigned  over  that  interest  to  the 
mortgagee.    In  this  lease  the  mortgagee  is  also  a  party  joining 
in  the  demise.     Now  it  is  obvious  on  this  state  of  the  defence, 
that  the  defendant  would  likewise  object  to  the  mortgagee,  that 
he  had  not  covenanted  to  him  to  pay  the  rent,  and  that  his 
interest  or  estate  was  not  the  same  (though  better)  as  it  was  at 
the  time  of  the  demise.     The  defendant  has  in  fact  done  this 
with  the  mortgagor.     It  would  be  a  strange  reproach  to  the 
law,  if  it  were  to  allow  such  a  defence  as    this,   "I    have 
contracted  with  both  of  you  in  respect  of  your  estates,  you  have 
each  of  you  performed  your  part,  and  I  hold  the  possession ;  but 
I  will  pay  neither,  because  between  yourselves  you  have  trans- 
ferred your  estates  without  any  prejudice  to  me :  "  but  no  such 
absurd  injustice  is  to  be  imputed  to  the  law  of  England.    The 
present  case  is  the  demand  of  that  lessor  to  whom  the  defendant 
is  bound  to  pay  for  the  occupation  of  the  land,  I  will  add,  in 
respect  of  his  interest  in  the  land.     Can  there  be  any  discharge 
of  that  obligation,  but  that  he  has  been  evicted,  or  that  the 
obligation  has  been  transferred  to  another  ?    The  first  is  not 
pretended;   the  second  is  the  aim  of  the' plea,  but  is  totally 
groundless,  because  on  the  defendant's  own  shewing,  that  other 
person  is  the  representative  of  the  party  to  the  demise  who  has 
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1789.  assented  to  the  payment  to  the  plaintiff.  The  defence  now  made 
Stokes  «.  is  as  absurd  as  if  the  defendant  had  set  up  a  right  in  Webb 
Russell,  against  the  first  payment  of  rent  to  Stokes.  There  would  then 
be  little  difficulty  in  deciding  this  plain  question,  whether 
Bussell  holding  under  this  demise  could  set  up  the  right  of  Webb 
against  the  action  of  Stokes.  But  shutting  out  every  considera- 
tion of  justice,  and  taking  law  for  a  moment  to  be  an  abstract 
system  of  positive  rules,  the  defence  set  up  is  as  unscientific  as  it 
is  unjust.  Webb  and  Stokes  demise  according  to  their  respective 
estates  and  interests  :  Bussell  covenants  with  Stokes  to  pay  the 
rent  to  him.  What  was  the  estate  and  interest  of  Stokes  ?  The 
argument  does  not  require  me  to  state  that  in  a  court  of  lav 
Stokes  had  no  estate,  that  his  interest  was  only  a  possession  as 
tenant  at  will  to  Webb,  and  that  the  covenant  in  respect  of  such 
an  interest  must  continue  as  long  as  the  possession,  which  was 
ceded  by  him,  continued ;  otherwise  it  would  cease  the  moment 
it  could  begin  to  operate.  I  will  state  his  interest  to  be  more 
than  the  plea  explicitly  states,  and  all  that  a  court  of  equity 
takes  it  to  be.  Let  him  be  cestui  que  trust  of  the  land  subject  to 
the  mortgage  to  Webb :  I  then  apply  to  that  state  of  the  case 
the  known  and  established  rule  of  the  common  law,  that ''  if 
cestui  que  use  and  his  feoffees  join  in  making  a  feoffment,  it  shall 
take  effect  as  the  feoffment  of  the  feoffees  by  the  common  law, 
and  not  of  cestui  que  use  by  the  statute  1  Bic.  III.  c.  1 ;  Co.  Litt. 
49  a."  So  it  is  of  a  demise  by  cestui  que  use  and  his  feoffees,  the 
term  of  the  lessee  shall  take  effect  out  of  the  estate  of  the 
feoffees,  though  cestui  que  use  had  by  the  statute  full  power  to 
demise  by  himself.  2  Go.  85,  b.  Heyward's  case.  The  term 
then  in  this  case  took  effect  out  of  the  estate  of  Webb:  the 
covenant  with  Stokes  could  not  be  incident  to  that  estate  nor  run 
with  the  land ;  it  must  be  a  covenant  in  gross,  and  consequently 
not  assignable.  In  strict  law  therefore  as  well  as  substantial 
justice,  the  judgment  of  the  Court  of  King's  Bench  must  be 
affirmed. 

Judgment  affirmed. 
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GLOVER  V.  LANE,   Cleek,   and   Others. 

(3  T.  R.  445—448.) 

Any  porson  who  is  seised  in  fee  of  part  of  a  waste  within  a  manor, 
may  approve,  leaving  a  sufficiency  of  common,  though  he  is  not  the  lord 
of  ike  manor. 

Trespass  for  breaking  and  entering  the  plaintiff's  house,  &c. 
in  Handsworth,  Stafford. 

Plea,  That  there  has  been  immemorially  a  waste  or  common 
called  Sutton  Coldfield,  part  of  which  is  situate  within  and 
parcel  of  the  manor  of  Perry  Barr  in  that  county;  that  the 
defendant  Lane  was  seised  in  his  demesne  as  of  freehold  for  his 
life,  as  rector  of  Handsworth,  of  four  acres  of  land  in  Hands- 
worth,  and  that  he  and  all  his  predecessors  have  immemorially 
had  common  of  pasture  on  part  of  the  waste  called  Sutton  Gold- 
field,  which  lies  within  the  manor  of  Perry  Barr  for  their 
commonable  cattle ;  that  the  defendant  Lane  demised  those  four 
acres  with  the  appurtenances  to  T.  Simcox  for  a  year;  and 
because  the  house  was  wrongfully  and  injuriously  erected  upon 
that  part  of  the  waste,  &c.  in  Perry  Barr  manor,  and  inclosed  a 
great  part  of  it,  so  that  Simcox  was  prevented  from  enjoying 
his  right  of  common;  the  defendants  as  his  servants  justified 
breaking,  &c. 

Replication  that  J.  Gough  was  seised  of  the  said  part  of  the 
waste  or  common  lying  within  the  manor  of  Perry  Barr,  in  his 
demesne  as  of  fee,  and  inclosed  the  spot,  upon  which  the  house 
was  built,  from  the  residue  of  the  manor,  and  approved  the  same 
leaving  sufficient  common  of  pasture,  &c. ;  and  that  Gough 
demised  to  the  plaintiff ;  by  virtue  of  which  he  entered,  &c. ; 
and  being  so  possessed,  the  defendants  of  their  own  wrong 
entered,  &c. 

After  a  verdict  for  the  plaintiff  at  the  last  Stafford  assizes ;  a 
motion  was  made  to  arrest  the  judgment,  on  the  ground  that  none 
but  the  lord  of  the  manor  could  approve ;  against  which  rule, 

R.R. — ^VOL.  I.  8  b 
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1789.  Bower  and  Leycester  now  shewed  cause ;  and  relied  on  the 

Gloveb  v.    passages  in  Bro.  Abr.  tit.  "  Common,"  pi.  22 ;  2  Inst.  474 ;  Com. 
Lane.        jjjg  ^^^  a  Common,"  (G.) ;  and  6  Vin.  Abr.  5  ;  as  deciding  this 
identical  case. 

Lane^  in  support  of  the  rule,  observed  that  all  the  authorities, 
supporting  the  doctrine  contended  for  by  the  plaintiff,  referred 
to  the  passage  in  Bro.  "  Common,"  pi.  22,  which  was  founded 
on  a  case  in  the  Tear  Books,*  that  evidently  did  not  warrant  it 
For  that  was  not  the  question  before  the  Court;  nor  was  it 
determined.  Then  the  question  is  whether  the  statute  of 
Mertonf  extends  to  this  case :  for  the  other  statute!  does  not. 
And  on  the  construction  of  it  Mr.  J.  Blackstone,  in  his  Com- 
mentaries, §  seems  to  suppose  that  none  but  the  lord  of  the  manor 
can  approve.  In  2  Inst.  87,  Lord  Coke  says,  "  If  the  lord  make 
a  feoffment  of  certain  acres,  the  feoffee  may  inclose,  because  the 
feoffment  is  an  approvement  in  its  nature."  And  this  is  adopted 
by  the  Lord  Chief  Baron  Comtns,  in  his  Digest,  tit.  "  Common," 
(G).  So  that  only  the  lord  can  approve ;  his  grantees  may  in- 
close. Then  in  this  case  as  it  appears  on  the  record  that  J.  Grough 
was  seised  in  fee  of  this  part  of  the  waste,  he  must  be  seised 
under  some  grant  from  the  lord  of  the  manor,  and  could  only 
inclose,  not  approve.  That  this  right  of  approving  only  extends 
to  the  lord  of  the  manor  also  appears  from  the  invariable  mode 
of  pleading ;  where  the  party  states  a  seisin  in  the  lord,  and 
derives  title  through  him. 

Lord  Eekton,  Ch.  J. : 

L  447  ]  It  has  been  insisted,  in  support  of  this  motion,  that  the  party 

approving  must  in  strictness  appear  to  be  the  lord  of  the  manor : 
but,  if  that  were  eo,  half  of  the  wastes  in  the  kingdom  could  not 
have  been  approved.  For  many  of  the  places  that  are  called 
manors  would  not  be  found  to  be  such  in  point  of  law,  if  the 
matter  were  strictly  examined.  To  constitute  a  manor  it  is 
necessary  not  only  that  there  should  be  two  freeholders  within 
the  manor,  but  two  freeholders  holding  of  the  manor,  subject  to 

*  18  Ab8.  4 ;  18  Ed.  HI.  43.  %  Westm.  2 ;  13  Ed.  L  c.  46. 

t  20  Hen.  HI.  c.  4.  §  3  Bl.  Com.  241. 
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escheats.    After  this  motion  was  made,  I  looked  into  the  second        1789. 

Institute  on  this  subject,  where  I  found  every  passage  supporting     qlovbb  r.  * 

the    approvement   in  this    case.     Lord  Coke  even  doubted  *       ^^^**- 

whether  at  common  law  the  lord  could  not  approve ;  for  which 

he  cites,  Tr.  6  Hen.  III.    And  though  in  the  statutes  of  Merton 

and  Westminster  2,  only  the  lord  is  mentioned,  yet  in  those  days 

there  was  a  paucity  of  expression  in  Acts  of  Parliament ;  and  the 

lord  of  the  manor  is  put  as  the  owner  of  the  soil,  where  they 

stand  in  the  same  predicament.    And  a  contrary  decision  in  this 

case  would  be  ruinous  indeed,  and  extremely  prejudicial  to  the 

public.    Therefore  I  am  of  opinion  that  there  is  no  pretence  to 

arrest  the  judgment. 

ASHHUBST,  J. : 

It  would  be  a  very  narrow  construction  on  these  Acts  of  Parlia-  [  *^^  ] 
ment  to  say  that  only  the  lords  of  manors  can  approve.  We  are 
to  consider  the  policy  of  those  statutes ;  they  were  not  made 
merely  for  the  benefit  of  the  lords,  but  of  the  public.  If  there  be 
more  than  a  sufficiency  of  common,  the  public  ought  not  to  be 
deprived  of  the  advantages  that  may  be  made  of  the  wastes ;  for 
it  was  intended  that  they  should  be  benefited  by  the  increase  of- 
culture. 

BULLBB,  J. : 

I  have  looked  into  the  precedents,  and  they  are  as  has  been  [  ^^7  j 
stated  by  the  defendant's  counsel :  but  that  cannot  decide  this 
question.  For  if  in  point  of  fact  all  those  precedents  have  been 
of  cases  where  the  lord  of  the  manor  has  approved,  it  does  not 
follow  from  thence  that  none  but  the  lord  of  the  manor  can 
approve.  The  only  doubt  (if  there  be  any  doubt  at  all)  is 
whether  those  statutes  extend  to  wastes  that  are  not  wastes  of  a 
manor :  but  it  is  not  necessary  to  decide  that  question  here ;  for 
the  replication  states  that  this  is  a  large  waste  within  a  manor. 
Now  it  appears  from  the  cases  that  if  the  part  be  severed  from 
the  manor,  it  does  not  prevent  its  being  approved.  ''If  the 
lord  grant  over  the  waste,  the  alienee  may  approve."  That 
is  the  present  case.    It  is  not  necessary  to  go  farther  for  the 

*  2  Inst.  85. 

SB  2 
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1789.  determination  of  this  question.  But  if  it  were,  I  should 
Olovbb  V,  have  no  diflBiculty  in  saying  that  at  common  law  the  lord 
Lane.  might  have  approved  as  much  in  cases  of  common  by  grant 
as  of  common  appendant.  Lord  Coke  indeed  seems  to  have 
been  of  a  different  opinion:  but  I  find  no  reason  for  that 
opinion.  And  if  a  lord  of  a  manor,  having  1000  acres,  grant 
away  a  few  of  them  to  a  freeholder,  it  is  too  much  to  say  that 
he  may  not  approve  any  part  of  the  rest.  I  should  require  the 
most  explicit  authority  before  I  could  accede  to  so  absurd  a 
proposition. 

[  448  ]  Gbobb,  J.,  declared  himself  of  the  same  opinion. 

Ruh  discharged. 


1789.  BIGGS  AND  Others  v.  LAWEENCR 

^^^^-  (3  T.  E.  454-468.) 

An  action  cannot  be  maintained  by  several  partners  for  goods  sold  hj 
one  of  them  living  in  Quemsey,  and  packed  by  him  in  a  particular 
manner  for  the  purpose  of  smuggling,  though  the  other  partners,  who 
resided  in  England,  knew  nothing  of  the  sale;  for  it  is  a  contract  by 
subjects  of  this  country  made  in  contravention  of  the  laws :  and  this 
case  must  be  considered  in  the  same  light  as  if  all  the  partners  liyed  in 
England.  * 

Upon  a  rule  to  shew  cause  why  there  should  not  be  a  new 
trial,  in  a  cause  tried  before  Buller,  J.  at  the  last  assizes  in 
Cornwall ;  the  learned  Judge  reported  that  this  was  an  action  for 
goods  sold  and  delivered,  brought  by  four  partners,  plaintiffs, 
three  of  whom  lived  in  England,  and  the  other  in  Guernsey. 
The  defendant,  who  lived  in  Cornwall,  sent  an  order  for  some 
brandy  to  the  partner  living  in  Guernsey,  which  he  directed  to 
be  delivered  to  one  Wood,  the  captain  of  a  smuggling  vessel. 
Some  of  it  was  delivered  at  Guernsey,  other  part  of  it  at  sea.  It 
was  all  put,  by  the  partner  at  Guernsey,  into  half  ankers,  and 
ready  slung  for  the  purpose  of  smuggling:  but  it  was  to  be 
brought  into  England  at  the  risk  of  the  defendant.    The  contract 

•  WaymeU  v.  Reed,  5  T.  E.  599,  reported  in  loco,  post 
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was  made,  and  the  goods  delivered,  without   the  privity  or        1789. 
personal  participation  of  the  three  partners  residing  in  England,      biggb  «. 
It  was  objected  at  the  trial  that  the  plaintiffs  could  not  recover,    i^^^«>»ob. 
because  it  appeared  by  their  own  shewing  that  the  goods  were 
intended  to  be  smuggled  into  England,  of  the  laws  of  which, 
they,  as  subjects  of  the  crown  of  Great  Britain,  were  bound  to 
take  notice,  and  that  one  of  them  had  actually  assisted  in  the 
very  act  of  smuggling :  and  the  learned  Judge,  being  of  that 
opinion,  nonsuited  the  plaintiff. 

Lawrence,  Serjeant,  against  the  rule,  was  stopped  by  the 
Court. 

OibbSf  contra,  admitted  that  the  question  must  be  considered 
as  if  all  the  plaintiffs  lived  in  England,  but  contended  that  they 
were  entitled  to  recover  the  value  of  the  goods,  because  the 
contract  of  sale,  and  the  delivery  of  the  goods,  were  completed  at 
Guernsey,  where  such  a  contract  was  not  illegal :  and  the  goods 
being  afterwards  smuggled  into  England  will  not  defeat  the 
plaintiff's  right,  which  accrued  on  the  delivery  of  them,  as  they 
were  not  concerned  in  the  subsequent  act  of  smuggling;  even 
though  they  knew  at  the  time  that  the  defendant  intended  it. 
The  case  of  Holman  v.  Johnson*  expressly  decides  this  point, 
which  was  fully  discussed  both  at  the  bar  and  on  the  bench : 
and  that  case  has  been  acted  upon  as  law  ever  since.  It  has 
been  held  in  Robinson  v.  Bland  t  that  money  lent  for  gaming 
may  be  recovered  by  the  lender,  notwithstanding  the  statute  9 
Ann.  c.  14,  s.  1.  For  the  statute  only  annuls  the  security,  and 
not  the  contract. 

LoBD  Kbnyon,  C.  J. : 

If  the  decision  of  this  case  had  the  least  tendency  to  overturn  [  456  ] 
that  of  Holman  v.  Johnson,  I  should  certainly  pause  a  Uttle 
before  I  gave  any  opinion  which  might  shake  it.  But  I  wish  to 
leave  the  authority  of  that  case  unquestioned,  because  I  approve 
of  it.  To  the  case  of  Robinson  v.  Bland  f  I  also  give  my  assent. 
The  former  of  those  cases  was  on  a  contract  entered  into  by 
*  Cowp.  341.  t  2  Burr.  1077. 
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1789.        foreigners,  bound  by  no  allegiance  to  this  country:  and  the 

Biggs  «.      latter  was  a  contract  made  in  France,  which,  being  warranted 

Lawbencb.    j^jjj  jjy  ^Y^Q  jg^^g  q|  ^jjg^^  country  and  this,  was  carried  into 

execution  here.  But  in  this  case  it  is  admitted,  and  the  plain- 
tiff's counsel  was  obliged  to  make  the  admission,  that  this  must 
be  considered  as  a  contract  made  in  England.  But  it  has  been 
insisted  that  no  adjudged  case  is  to  be  found,  in  which  it  has 
been  determined  that  persons,  standing  in  the  situation  of  these 
plaintiffs,  shall  not  recover.  But  similar  cases  have  frequently 
occurred  at  nisi  prius ;  and  the  reason  why  no  solemn  decisions 
are  to  be  met  with  on  the  subject  is,  because  the  nisi  privs 
determinations  were  thought  too  clear  to  be  questioned.  Where 
a  contract  is  made  for  smuggled  goods,  a  party  cannot  come 
into  a  court  of  justice  to  recover  on  it.  A  person  suing  in  a 
Court  of  Law,  must  disclose  a  fair  transaction ;  and  it  most  not 
appear,  from  its  own  shewing  at  least,  that  he  has  infringed  the 
laws  of  his  country.  Now  here  three  of  the  plaintiffs  lived  in 
England ;  and  it  is  clear  that  they  knew  either  personally,  or 
(which  is  the  same)  by  their  agent,  the  other  partner  living  at 
Guernsey,  that  the  contract,  which  they  had  entered  into  was 
made  in  direct  contravention  of  the  laws  of  the  country ;  for  the 
goods  came  under  more  than  suspicious  circumstances,  since 
they  were  sent  in  slings  and  half  ankers,  ready  for  smuggling ; 
and  it  requires  much  argument  to  convince  me  that  a  contract 
thus  made  can  be  carried  into  execution  in  England.  There  is 
no  dictum  in  favour  of  the  plaintiffs'  right  of  action ;  and  the 
whole  string  of  cases  by  analogy  is  against  it.  Therefore  I  am 
of  opinion  that  the  nonsuit  ought  to  stand. 

[  457—458  ]       AsHHUBST,  J.,  BuLLEB,  J.,  and  Gbose,  J.,  coucurred,  and  the 
rule  was  accordingly  discharged. 
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ELLIS  AND  Others  v.  HUNT.  i789. 

Not.  20. 
(3  T.  E.  464—470.)  

Where  goods  were  consigned  to  A.,  and  on  his  becoming  a  bankrupt, 
bifl  assignee  went  to  the  inn,  where  they  were  arriyed,  and  put  his  mark 
on  them,  but  did  not  take  them  away,  because  they  had  been  attached 
there  by  a  creditor  of  the  bankrupt ;  the  consignor  could  not  afterwards 
stop  them,  because  they  were  not  then  in  transitu.  It  is  not  necessary, 
in  order  to  divest  the  consignor's  right  to  stop  in  tramitu,  that  the  goods 
should  have  been  taken  by  the  very  hands  of  the  consignee  himself. 

Trover  for  a  quantity  of  files.  At  the  trial  before  Lord  Kenyon, 
at  Westminster,  a  verdict  was  taken  for  the  plaintiffs,  subject  to 
the  opinion  of  the  Court  on  the  following  case.  On  the  81st  of 
October,  1788,  Moore,  the  bankrupt,  ordered  the  goods  in  ques- 
tion from  the  plaintiffs,  who  are  manufacturers  at  Sheffield ;  and 
on  the  14th  of  November  following  they  were  sent  by  Boyle's 
waggon,  directed  to  the  bankrupt  in  London ;  the  waggon  being 
overloaded,  the  cask  was  taken  out  at  Stamford,  in  its  way  to 
town,  and  put  into  the  defendant  Hunt's  waggon,  which  brought 
it  to  the  *' Castle  and  Falcon  "inn  in  London,  on  the  22nd  of 
November,  1788.  The  plaintiffs  drew  a  bill  on  the  bankrupt  for 
part  of  the  value  of  the  goods,  which  bill  was  never  paid.  The 
cask  and  files  were,  on  their  arrival  in  town,  immediately  attached 
by  Messrs.  Fenton  and  Company,  creditors  of  the  bankrupt,  by 
process  of  foreign  attachment  issued  out  of  the  Mayor's  Court  of 
London;  the  cask  remained  at  the  inn,  charged  with  such 
attachment,  so  far  as  the  same  could  charge  it.  On  the  15th  of 
November  a  docquet  was  struck  against  Moore ;  and  on  the  18th 
a  commission  of  bankrupt  issued  against  him,  on  which  he  was 
declared  a  bankrupt,  and  the  other  defendants  were  chosen  his 
assignees.  On  the  24th  of  November  a  provisional  assignment 
was  executed  by  the  commissioners  to  John  Wells,  the  messenger 
under  the  commission,  who  on  the  same  day  demanded  the  goods  in 
question  from  the  defendant  Hunt  the  carrier,  and  put  his  mark 
upon  the  cask,  but  did  not  take  the  goods  away.  On  the  28th  of 
November  the  plaintiffs  wrote  a  letter  to  the  agent  of  Boyle's 
waggon,  directing  him,  in  case  the  goods  were  not  delivered,  to 
keep  them  in  his  warehouse,  as  they  had  heard  that  Moore  was 
become  a  bankrupt.     On  the  13th  of  December  the  plaintiffs 
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1789.        demanded  the  cask  and  files  of  Mott,  the  master  of  the  "  Castle 
Bllib  V,     a>nd  Falcon/'  and  offered  to  pay  the  carriage  and  to  indemnify 
^^^^*       him,  which  Mott  refused  ;  and  upon  the  attachment  being  with- 
drawn, he  delivered  up  the  goods  to  the  defendants,  the  assignees, 


I 


of  whom  they  have  since  been  demanded ;  but  they  have  refused  | 

to  deliver  them  up. 

Wood  for  the  plaintiffs : 

The  general  rule  is  now  clearly  established  that  the  consignor 
of  goods  may,  in  case  of  the  insolvency  of  the  consignee,  stop 
them  at  any  time  before  they  get  into  his  actual  possession. 
Upon  that  principle  the  plaintiff  was  entitled  to  stop  them  in 
this  instance,  they  being  still  in  transitu,  while  they  were  in  the 
custody  of  the  carrier  or  his  agent.  In  Snee  v.  Prescot*  Lord 
Habdwicee  said  that  **  if  goods  were  delivered  to  a  carrier  to  be 
conveyed  to  A.,  and  while  the  carrier  was  upon  the  road,  and 
before  actual  delivery  to  A.  by  the  carrier,  the  consignor  hears 
that  A.  his  consignee  is  likely  to  become  a  bankrupt,  or  is  actually 
one,  and  countermands  the  delivery,  and  gets  them  back  into  his 
own  possession  again,  trover  will  not  lie  by  the  assignees  of  A. ; 
because  the  goods,  while  they  were  in  transitu,  might  be  so 
countermanded."  Now  here  the  letter  was  a  sufficient  counter- 
mand of  the  delivery,  and  was  equivalent  to  a  repossession  of  the 
property  by  him.  The  learned  counsel  also  cited  Stokes  v.  La 
Riviere  (a  case  tried  before  Lord  Mansfield  at  Guildhall,  and  of 
which  a  more  authentic  report  is  furnished  in  the  judgment 
delivered  in  1808  of  Lawrence,  J.,  in  the  case  of  Bohtlingk  v. 
Inglis  f  ) ;  and  also  cited  a  case  of  Hunter  v.  Blancliard,  another 
case  tried  by  Lord  Mansfield  in  1785,  where  Lord  Maksfield 
(as  the  learned  counsel  states)  was  clearly  of  opinion  that,  though 
the  goods  might  be  legally  delivered  to  the  vendees  for  many 
purposes,  yet  as  for  this  purpose  there  must  be  an  absolute  and 
actual  possession  by  the  bankrupts ;  or  (as  his  Lordship  expressed 
it)  they  must  have  come  to  the  corporal  touch  of  the  vendees ; 
otherwise  they  may  be  stopped  in  transitu :  a  delivery  to  a  third 
person,  to  convey  to  them,  is  not  sufficient. 

*  1  Atk.  248.  sponding  volume  of  thiB  series, 

t  See   3  Bast,    397,   and   coire- 
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Baldwirif  for  the  defendants,  was  stopped  by  the  Court.  1789. 

Kllib  v. 
Lord  Kbnyon,  Ch.  J. :  Huht. 

If  any  case  had  been  decided  to  the  extent  of  the  plaintiff's  [  ^^7  ] 
argument,  namely,  that  bankruptcy  is  of  itself  a  countermand, 
the  plaintiffs  here  would  be  entitled  to  recover :  but  that  has 
never  yet  been  decided.  The  doctrine  of  stopping  goods  in 
transitu  is  ^bottomed  on  the  case  of  Snee  v.  Prescot,  where  Lord 
Hardwicee  established  a  very  wise  rule,  that  the  vendor  might 
resume  the  possession  of  goods  consigned  to  the  vendee  before 
delivery,  in  case  of  the  bankruptcy  of  the  vendee  :  on  this  all  the 
other  cases  are  founded.  There  have  indeed  been  cases,  where 
nice  distinctions  have  been  taken  on  the  fact,  whether  the  goods 
had  or  had  not  got  into  the  possession  of  the  vendee ;  but  they  all 
profess  to  go  on  the  ground  of  the  goods  being  in  transitu,  when 
they  were  stopped.  As  to  the  necessity  of  the  goods  coming  to 
the  "  corporal  touch  "  of  the  bankrupt ;  that  is  merely  a  figura- 
tive expression,  and  has  never  been  literally  adhered  to.  For 
there  may  be  an  actual  delivery  of  the  goods,  without  the  bank- 
rupt's seeing  them;  as  a  delivery  of  the  key  of  the  vendor's 
warehouse  to  the  purchaser.  In  order  to  decide  this  case,  it  is 
material  to  attend  to  the  dates ;  on  the  24th  of  November  the 
provisional  assignment  was  made  to  Wells,  who  on  the  same  day 
demanded  the  goods  in  question  of  the  defendant  Hunt,  and  put 
his  mark  on  the  cask.  Now  it  is  said  that  this  should  have  been 
done  by  the  bankrupt  himself :  but  by  the  assignment  he  was 
stripped  of  all  his  property,  which  was  then  vested  in  the  provi- 
sional assignee.  Therefore,  if  a  corporal  touch  were  necessary  to 
defeat  the  right  of  the  vendors,  it  took  place  here.  It  is  true  that 
the  provisional  assignee  did  not  alter  the  situation  of  the  goods ; 
but  they  were  then  arrived  at  the  end  of  their  destined  journey, 
and  deposited  in  a  place  where  they  would  have  remained  till  the 
bankrupt  could  have  carried  them  to  a  warehouse  of  his  own. 
All  this  happened  on  the  24th  of  November ;  and  it  was  not 
until  the  28th  of  that  month  that  the  vendor  wrote  to  counter- 
mand the  delivery  of  the  goods :  but  that  was  too  late ;  for  the 
goods  were  no  longer  in  transitu;  they  were  then  in  the  posses- 
sion of  the  party  to  whom  they  were  consigned,  or  of  those  who 
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1789.        represented  him.    In  cases  of  this  sort  we  cannot  but  feel  for 

Elt^  v.      ih^  situation  of  the  manufacturer ;  but  it  is  such  as  they  are 

Hunt.       necessarily  subject  to  from  their  mode  of  dealing :  however  the 

severity  of  the  case  cannot  induce  us  to  break  through  the  rule 

of  law. 

ASHHUBST,  J. : 

r  ^68  ]  The  leaning  of  my  mind  would  be  in  favour  of  the  plaintiff; 

but  the  law  will  not  allow  him  to  be  in  a  better  situation  than 
the  rest  of  the  ^bankrupt's  creditors.  The  general  rule  is  that 
the  consignor  has  a  right  to  slop  the  goods,  if  he  can,  before 
they  get  into  the  actual  possession  of  the  bankrupt.  But  here, 
before  the  plaintiffs  thought  of  countermanding  the  goods  in 
question,  the  provisional  assignee,  who  then  stood  in  the  place  of 
the  bankrupt,  had  actually  taken  possession  of  them,  and  put  his 
mark  on  them. 

BULLER,  J. : 

[  *63  ]  I  am  not  disposed  to  disturb  or  to  lessen  the  authority  of  any 

of  the  cases  that  have  been  decided  on  this  subject ;  but  none  of 
them  could  justify  the  vendor  in  this  case  in  taking  back  the 
goods.  In  the  former  cases  the  line  has  been  precisely  drawn ; 
and  they  all  turn  on  the  question,  whether  or  not  there  had  been 
an  actual  delivery  to  the  bankrupt.  It  is  of  the  utmost  impor- 
tance to  adhere  to  that  line  ;  for  if  we  break  through  it,  we  shall 
endanger  the  authority  of  the  cases  that  have  been  already 
decided,  and  shall  fritter  away  the  rule  entirely.  In  one  of  the 
cases  cited,  Lord  Mansfield  took  the  distinction  between  an 
actual,  and  a  constructive,  delivery  to  the  vendee.  There  may 
be  cases  where,  as  between  the  buyer  and  seller,  if  no  bankruptcy 
or  insolvency  happen,  the  goods  are  considered  in  the  possession 
of  the  buyer  the  instant  they  go  out  of  the  possession  of  the 
vendor ;  as  if  A.  order  goods  from  B.  to  be  sent  by  a  particular 
carrier  at  his  own  risk,  the  delivery  to  the  carrier  is  a  deUvery  to 
the  vendee  to  every  other  purpose ;  but  still,  if  he  become  a 
bankrupt  before  the  carrier  actually  delivered  them  to  him,  I 
should  hold  that  the  vendor  might  seize  them ;  because  that  is 
only  a  constructive  delivery  to  the  vendee :  but  an  actual  delivery 
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is  necessary  to  divest  the  vendor's  right  of  stopping  the  goods  in  1789. 
transitu.  It  is  clear  that  bankruptcy  itself  does  not  put  an  end  gi^g  ^^ 
to  the  contract ;  and  if  not,  the  right  of  the  vendor  to  seize  goods  Humt. 
in  transitu  is  founded  only  on  equitable  principles.  It  is  a  right, 
with  which  he  is  indulged  on  principles  of  justice,  originally 
established  in  courts  of  equity,  and  since  adopted  in  courts  of 
law.  But  in  order  to  avail  himself  of  it,  he  must  stop  the  goods 
before  they  get  into  the  actual  possession  of  the  vendee.  But  in 
this  case  there  is  the  strongest  evidence  of  the  consignee's  taking 
actual  possession  of  the  goods  by  his  assignee  putting  his  mark 
on  them.  It  was  said  by  the  plaintiff's  counsel  that  the  carrier 
would  have  been  liable  in  an  action  by  the  vendor;  but  he 
would  not  have  been  liable  in  the  character  of  carrier,  for  the 
goods  had  got  to  the  end  of  their  destined  journey;  but  he 
would  have  been  liable  only  as  a  warehouse-keeper,  in  respect  of 
the  recompence  which  he  was  to  receive  for  warehouse-room. 
But  the  instant  the  provisional  assignee  put  his  mark  on  the 
goods,  the  warehouse-man  became  the  agent  or  servant  to  the 
bankrupt. 

Grose,  J. : 

The  general  rule  is  perfectly  clear  that  the  consignor  may  [469] 
seize  the  goods  in  iransittt,  in  case  of  the  insolvency  of  the  con- 
signee, before  they  actually  reach  him.  The  question  therefore 
here  is  whether,  on  the  facts  of  this  case,  the  goods  were  or  were 
not  in  transitu  when  the  plaintiffs  wrote  to  countermand  the 
delivery  of  them.  Now  it  is  stated  as  a  fact  that  before  this 
letter  arrived  the  provisional  assignee  had  put  his  mark  upon  the 
cask ;  and  this  distinguishes  it  from  the  cases  cited.  When  the 
goods  were  marked,  they  were  delivered  to  the  consignee  as  far 
as  the  circumstances  of  the  case  would  permit ;  the  assignee  could 
not  then  take  them  away,  because  they  were  at  that  time  under 
an  attachment.  After  the  mark  was  put  on  them,  they  were  no 
longer  in  transitu ;  and  consequently  the  plaintiff's  right  to  seize 
them  was  divested. 
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1789. 
Nov,  20. 


WEIGHT    ON    THE    Demise    of    BUERILL    or 
WALLIS,   V.  KEMP. 

(3  T.  E.  470—474.) 

In  order  to  effectuate  the  intention  of  the  partieB,  the  Court  will  oon- 
Btrue  the  word  **  or ''  to  mean  **  and  "  as  well  in  a  Boirender  of  oopyhold 
premises  as  in  a  will. 

In  this  ejectment  which  was  tried  at  the  last  York  assizes,  a 
verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  this 
Court  on  the  following  case  : 

Samuel  Burrill,  who  was  seized  in  fee  according  to  the  custom 
of  the  manor  of  Skipsea  of  the  estate  in  question,  on  1st  February, 
1748,  made  a  voluntary  surrender  of  it  to  the  use  of  himself  for 
life,  and  from  and  after  his  decease  to  the  use  of  Elizabeth  his 
wife,  during  her  widowhood ;  and  after  his  decease,  and  upon 
the  marriage  of  Elizabeth,  then  to  the  use  and  behoof  of  William 
Wallis,  son  of  Elizabeth,  for  his  natural  life ;  and  from  and  after 
his  decease  to  the  use  of  the  issue  of  his  body  lawfully  to  be  be- 
gotten ;  with  a  proviso  that  in  case  William  Wallis  should  die 
in  the  lifetime  of  the  surrenderor,  OE  without  issue  of  his  body, 
then  and  thereupon  all  the  surrendered  premises  should  go  to  the 
right  heirs  of  the  surrenderor  for  ever.  W.  Wallis  was  the 
natural  son  of  S.  Burrill  by  E.  Wallis,  whom  he  afterwards 
married ;  and  he  and  Elizabeth  Burrill  both  died  in  the  lifetime 
of  the  surrenderor ;  William  Wallis  left  issue,  the  lessors  of  the 
plaintiff,  who  have  been  admitted  tenants ;  and  he  bequeathed 
the  tuition  and  guardianship  of  the  persons  and  estates  of  the 
lessors  of  the  plaintiff  to  his  brother,  J.  Burrill,  by  will  dated 
26th  April,  1767|  and  died  in  the  same  year.  S.  Burrill  died 
the  Srd  of  April,  1774.  John,  who  was  the  eldest  legitimate  son 
of  his  father  Samuel,  was  admitted  tenant  of  the  premises,  as 
heir  to  his  father,  on  16th  May,  1776  ;  under  whom  the  defend- 
ant claims  as  a  purchaser  for  a  valuable  consideration,  though 
with  notice  of  the  claim  by  Wallis's  children,  under  the  surrender 
in  February,  1748,  and  he  has  been  also  admitted. 

Lowndes  for  the  plaintiff,  after  observing  that  the  surrender 
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ought  to  be  construed  so  as  to  effectuate  the  intention  of  the  1789. 
parties  consistently  with  the  rules  of  law,  contended  that  the  ^j^^^  ^ 
limitation  to  the  issue  of  the  body  of  William  Wallis  was  not  &kmp. 
defeated  by  the  event  which  had  happened,  and  consequently 
that  the  limitation  over  to  the  right  heirs  of  the  surrenderor  did 
not  take  place.  If  this  question  had  arisen  upon  the  words  of 
a  will,  there  is  no  doubt  but  the  Court  would  read  "and"  in- 
stead of  "  or,"  for  the  purpose  of  giving  effect  to  the  intention  of 
the  parties :  and  there  is  no  difference  in  this  respect  between 
a  surrender  and  a  will ;  the  same  construction  must  prevail  in 
both  cases.  If  the  Court  do  not  construe  the  word  "or"  to 
mean  "  and,"  it  must  be  contended  either  that  the  remainder  over 
was  to  vest  in  possession  immediately  on  the  happening  of  the 
contingency,  or  not  to  vest  till  after  the  determination  of  the 
first  estate.  If  the  former,  the  limitation  over  to  the  right  heirs 
of  the  surrenderor  would  take  effect  during  the  life  of  the 
ancestor,  and  defeat  his  life  estate,  which  would  be  absurd.  If 
the  latter,  it  is  void,  being  a  remainder  depending  on  a  condition 
precedent.    Cogan  v.  Cogan,  Cro.  Eliz.  860.    Plow.  24. 

Chambre,  contra  : 

This  question  does  not  arise  on  the  intention  of  a  devisor,  but 
on  the  effect  of  a  legal  limitation  in  a  surrender  on  which  there 
is  no  doubt  or  ambiguity ;  and  in  the  event  that  has  happened 
the  estate  limited  to  William  Wallis  and  his  issue  never  took 
effect  at  all.  The  words  used  in  the  surrender  operate  as  a  con- 
dition precedent,  not  only  to  the  vesting  of  any  estate  in  W. 
Wallis,  but  also  in  his  issue.  No  estate  could  vest  in  them, 
unless  both  the  events  happened,  namely,  the  death  of  S.  Burrill, 
and  the  subsequent  marriage  of  his  widow.  In  the  case  of  wills 
indeed  the  words  "or"  and  "and"  have  been  converted  into 
each  other,  where  it  has  been  absolutely  necessary  for  the  purpose 
of  carrying  into  effect  the  clear  manifest  intention  of  the  party, 
and  where  the  not  doing  it  would  defeat  some  preceding  estate. 
But  here  no  preceding  estate  is  created  to  which  this  proviso  is 
repugnant :  the  nature  of  the  proviso  is  not  a  distinct  separate 
limitation  of  an  estate,  but  a  qualification  or  limitation  of  an 
estate  before  given.    It  creates  a  contingency,  without  the  hap- 
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1789.  pening  of  which  the  preceding  estate  could  not  vest.  There 
Wri^t  v.  ^b  ^  material  distinction  between  this  and  the  case  of  a  will, 
KsMP.  where  the  contingency  is  to  arise  after  the  devisor's  death :  there 
the  Court  will  give  effect  to  the  intention  against  the  literal  con- 
struction of  the  words,  lest  the  issue  should  be  deprived  of  all 
provision.  But  no  such  consequence  would  follow  from  constru- 
ing this  surrender  according  to  the  words  of  it,  because  the  con- 
tingency must  happen  during  the  life  of  the  surrenderor ;  and 
the  effect  of  it  is  to  revest  the  estate  in  himself,  and  to  leave  it  to 
his  own  discretion,  to  make  such  provision  for  the  issue  of  his 
son  as  he  thought  proper.  And  though  this  surrender  cannot 
be  considered  as  a  voluntary  conveyance,  so  as  to  make  it 
fraudulent  under  the  statute  of  Elizabeth,  yet  it  is  not  entitled 
to  the  same  favourable  construction  as  a  conveyance  to  a  pur- 
chaser for  a  valuable  consideration. 

Lowndes,  in  reply,  was  stopped  by  the  Court. 

Lord  Kbnton,  Gh.  J. : 

[  472  ]  I  lay  out  of  my  consideration  the  last  circumstance  relied  on 

by  the  defendant's  counsel,  namely,  that  the  plaintiff  claims 
under  a  voluntary  surrender ;  for  whether  the  surrender  were 
voluntary,  or  for  a  valuable  consideration,  it  will,  between  these 
parties,  have  the  same  effect.  The  questions  here  are,  what  was 
the  intention  of  the  parties  to  the  surrender ;  whether  they  have 
expressed  it  in  legal  terms ;  and  if  so,  whether  any  rule  of  law 
will  be  violated  in  giving  effect  to  it?  There  is  no  doubt  but 
that  a  surrender  is  considered  as  a  common  law  conveyance,  and 
is  not  entitled  to  the  same  favourable  construction  as  a  will. 
And  therefore  unless  the  surrenderor  in  this  case  has  used  the 
language  which  will  confer  a  legal  estate,  it  cannot  be  conferred. 
In  deeds  certain  legal  phrases  must  be  used,  in  order  to  create 
certain  estates ;  as  the  word  *'  heirs,"  to  create  a  fee;  and  ''heirs 
of  the  body,"  to  create  an  estate  in  tail.  But  beyond  that  I 
would  say,  with  Lord  Habdwioee,  that  there  is  no  magic  in 
particular  words,  further  than  as  they  shew  the  intention  of  the 
parties.  Now  here  it  is  impossible  to  entertain  any  doubt :  S. 
Burrill  surrendered  the  estate  to  the  ase  of  himself  for  life,  then 
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to  his  wife  during  her  widowhood ;  then,  that  is,  in  case  her  1789. 
estate  for  life  is  put  an  end  to  by  doing  this  act,  which  he  meant  wcight  r. 
to  guard  against,  to  his  son  W.  WaUis  for  life,  and  after  his  Kbmp. 
decease  to  the  issue,  of  his  body.  Therefore  I  cannot  accede  to 
what  was  said  by  the  defendant's  counsel,  that  this  was  a  con- 
tingent remainder  in  W.  Wallis;  for  it  was  vested:  though  I 
cautiously  avoid  saying  what  the  limitation  to  his  issue  is.  The 
surrender  then  proceeds  to  state  a  proviso,  that,  in  case  W. 
Wallis  should  die  in  the  life-time  of  the  surrenderor,  or  without 
issue  of  his  body,  the  estate  should  go  to  the  right  heirs  of  the  sur- 
renderor ;  and  here  the  question  arises  on  the  word  "or."  Now 
there  is  no  doubt  on  the  intention  of  the  parties :  and  where  sense 
requires  it,  there  are  many  cases  to  shew  that  we  may  construe 
the  word  "or"  into  "and,"  and  "and"  into  "or,"  2  Str.  1175,  and 
8  Atk.  890,  in  order  to  effectuate  the  intent  of  the  parties.  Here, 
therefore,  in  order  to  give  effect  to  the  intention  of  the  surrenderor, 
we  must  say,  that,  when  he  used  the  word  "or,"  he  meant  "and." 
And  there  is  no  case  in  which  any  difference  has  been  made,  as 
to  this  point,  between  a  will  and  a  deed ;  when  the  Court  are 
considering  how  the  intention  of  the  parties  can  be  effected. 
Then,  without  deciding  what  interest  the  lessors  of  the  plaintiff 
have,  at  all  events  they  have  a  suf&cient  title  to  maintain  this 
ejectment. 

ASHHURST,  J. : 

The  intention  of  the  surrenderor  must  prevail,  unless  it  be       [  473  ] 
contrary  to  any  rule  of  law.    We  must  collect  the  intention  of 
the  parties  in  deeds  as  well  as  in  wills ;  to  give  effect  to  which  the 
word  "  or  "  may  in  both  cases  be  equally  construed  into  "  and." 

BULLBB,  J. : 

In  addition  to  the  cases  mentioned  by  my  Lord,  there  is  [  474  ] 
another  to  the  same  effect  in  Moor  422,  where  the  words  are,  "  if 
he  die  without  issue  or  before  21,  then  over."  The  manifest 
intention  of  the  surrenderor  was  to  reserve  a  life  estate  to  him- 
self, then  to  his  widow  during  her  widowhood,  and  then  to  his 
son  W.  Wallis  and  his  issue:  Then  the  limitations  must  be 
moulded  if  possible,  to  answer  that  intent. 
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1789.        Grose,  J 

BIQHT 

Ebmp. 

[474] 


Wright  v.        There  was  also  a  like  case  of  Oubb  v.  Oubb*  arising  on  a 
devise  which  came  from  Exeter ;  and,  on  a  motion  for  a  new 


trial,  it  was  given  up  as  a  settled  point. 

Postea  to  the  plaintiff. 


1789        THE  KING  V.  The  Inhabitants  of  SCAMMONDEN. 

Nov,  21. 
(3  T.  E.  474—476.) 

The  consideration  expressed  in  the  deed  of  conTeyance  was  287., 
but  parol  evidence  was  admitted  to  prove  that  30/.  was  the  real 
consideration. 

Two  justices  removed  C.  Bottomley  and  his  wife  from  Scam- 
monden  to  Soyland,  both  in  the  West  Riding  of  Yorkshire ;  and 
the  sessions  discharged  their  order,  subject  to  the  opinion  of  this 
Court  on  the  following  case. 

The  pauper  being  legally  settled  in  Soyland,  entered  into  an 
agreement  with  one  Harrison  for  the  purchase  of  an  estate  in 
Rishworth  for  28Z.  and  the  consideration  mentioned  in  the  deeds, 
and  in  the  receipt  endorsed  was  28Z. :  but  the  appellants  produced 
parol  evidence  to  prove  that,  before  the  deeds  were  executed,  the 
vendor  declared  that  as  the  agreement  was  not  in  writing  he  was 
not  bound  by  it,  and  having  since  had  802.  offered  for  the  estate, 
he  would  not  take  less,  nor  would  he  execute  the  deeds  unless  the 
purchase-money  were  made  up  to  that  sum.  Upon  which  the 
pauper  advanced  11.  15s.  more,  which  with  five  shillings  owing 
from  Harrison  to  the  pauper,  was  insisted  made  up  the  sum  of 
30Z. :  but  the  deeds  were  not  altered,  and  the  consideration 
therein  mentioned  was  left  according  to  the  original  agreement, 
viz.  28L  The  counsel  for  the  appellants  contended  that  this  was 
a  bond  fide  purchase  for  30Z.  But  the  Court  were  of  opinion  that 
no  parol  evidence  could  be  given  to  contradict  the  consideration 
mentioned  in  the  deeds.  The  estate  purchased  was  the  estate  of 
Harrison's  wife;  and  in  the  deed  there  was  a  covenant  from 
*  M.  28  G.  ni.  Exch. 


K.  B.  MICH.  TERM— 3  T.  E.  474r-476.  758 

Harrison  that  he  and  his  wife  would  levy  a  fine  unto  G.  Bottomley        1789. 
in  fee,  of  the  premises,  at  the  cost  of  Bottomley;  towards  the  theIEino  v. 
expense  of  which  fine  C.  Bottomley  left  in  the  hands  of  his  of'^s^J^oN. 
attorney  four  guineas.    The  pauper  resided  above  three  months        ^^* 
upon  the  premises,  and  afterwards  sold  them  to  his  brother  J. 
Bottomley.    To  this  conveyance  Harrison  and  his  wife  were 
parties ;  and  it  recited  Harrison's  covenant  in  the  former  deed 
to  levy  a  fine ;  but  as  such  a  fine  had  not  then  been  levied  it  was 
agreed  that  instead  thereof  Harrison  and  his  wife  should  acknow- 
ledge and  levy  a  fine  of  the  premises  unto  Bottomley  in  fee, 
which  fine  was  in  Hilary  Term,  1787,  levied  accordingly ;  part 
of  the  expense  of  levying  it  was  discharged  by  the  four  guineas, 
so  left  in  the  hands  of  the  attorney  by  the  pauper,  and  the  other 
part  was  paid  by  Bottomley.    And  the  Court  of  Sessions  being 
of  opinion  that  the  sum  of  four  guineas  was  to  be  considered  as 
part  of  the  consideration  *  under  the  Act  of  Parliament,  and 
that  G.  Bottomley  by  such  purchase  gained  a  settlement  in 
Eishworth,  discharged  the  order. 

Law  and  S.  Heywood,  in  support  of  the  order  of  Sessions, 
were  stopped  by  the  Court. 

Chambre  contra,  contended  that  the  Sessions  properly  rejected 
the  parol  evidence,  which  was  offered  to  contradict  the  considera- 
tion mentioned  in  the  deed.  He  said  it  was  a  general  rule  that, 
if  a  contract  be  reduced  into  writing,  a  fortiori  if  a  deed,  no  parol 
evidence  could  be  admitted  to  contradict  it.  And  in  Clarkson  v. 
Hanway^f  it  was  held  that  the  grantee  could  not  give  parol 
evidence  to  prove  blood  and  kindred  to  have  been  the  considera- 
tion of  the  conveyance,  the  consideration  for  which  was  expressed 
in  the  deed  to  be  an  annuity  to  be  paid  to  the  grantor ;  though 
the  deed  in  that  case  was  set  aside  on  the  ground  of  fraud.    But 

Lord  Eenyon,  Ch.  J.  said  : 

It  was  clear  that  the  party  might  prove  other  considerations       [  ^76  ] 
than  those  expressed  in  the  deed.    It  is  permitted  in  all  cases  of 
covenants  to  stand  seised  to  uses.    And  in  FUmer  v.  Oott,X 

*    Vide  St.   Paul's   Walden   and         t  2  Pr.  Wms.  203. 
Zempton,  fol.  238.  t  7  Bro.  P.  C.  70. 

R,R, — ^VOL,  I,  8  C 
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1789.        where  the  considerations  mentioned  in  the  deed  were  10,00(tf. 
The~Kiko  v.  £tnd  natoral  love  and  aflfection,  the  Lords  Commissioners  of  the 
of  ^^ScAMMON-  Great  Seal  directed  an  issue  to  try  whether  natnral  love  and 
DBN.        affection  formed  any  part  of  the  consideration,  the  estates  being 
worth  near  80,0002.    On  an  appeal  to  the  House  of  Lords  this 
was  confirmed ;  and  the  jury  on  the  trial  of  the  issue  finding 
that  natural  love  and  affection  constituted  no  part  of  the  con- 
sideration, the  deed  was  afterwards  set   aside   by  the  Lord 
Chancellor. 

[  476  ]  AsHHUBST,  J.  of  the  Same  opinion. 

BuLLBBy  J.  and  Gbosb,  J.  absent. 

Order  ofSeisions  affirmed. 


iVbv.24. 


1789.  MINET  AND  Anotheb  V.  GIBSON  and  Anotheb. 


(8  T.  E.  481—483.) 

GIBSON  AND   JOHNSON  v.  MINET    and   FECTOR 

(1  H.  Bl.  669-625.) 

If  a  bill  is,  with  the  knowledge  of  the  acceptor  aa  well  aa  of  the 
drawer,  drawn  to  the  order  of  a  fictitiouB  payee,  and  haa  on  it  an 
indorsement  purporting  to  be  by  the  payee,  a  holder  of  the  bill,  who 
took  it  for  value  without  notice  of  the  fiction,  may  recoyer  the  amount 
of  the  bill  against  the  acceptor.  The  form  of  action  may  be  (acoording 
to  the  opinion  of  the  King's  Bench)  an  action  upon  the  t>ill  aa  if  the  bill 
had  been  payable  to  bearer.  Acoording  to  the  opinion  of  a  majority  in 
the  House  of  Lords,  the  plaintiff  may  recover  on  one  or  other  of  the 
following  grounds:— (1)  the  bill  may  be  treated  (as  aboye)  as  a  bill 
payable  to  bearer ;  or  (2)  the  bill  may  after  the  indorsement  be  treated 
aa  a  bill  payable  to  the  order  of  the  drawer ;  or  (3)  the  plaintiff  may 
reooyer  upon  a  count  stating  the  special  circumstances. 

This  was  one  of  a  series  of  cases  which  arose  out  of  the  bank- 
ruptcy of  two  firms,  Livesay  &  Co.  and  Gibson  &  Co.  The 
action  was  brought  by  the  holder  against  the  acceptors  of  certain 
bills  of  exchange  which  had  been  drawn  in  favour  of  and 
apparently  indorsed  by  a  payee  who  turned  out  to  be  fictitious. 
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The  judgment  of  the  King's  Bench  (8  T.  R.  481)  was  in  favour  of  1789. 
the  plaintiff,  on  the  broad  ground  apparently  that  a  bill  drawn  in  minet  «. 
favour  of  a  fictitious  payee  (that  circumstance  being  known  to  <*imon. 
the  drawer  and  acceptor  when  they  put  the  bill  into  circulation) 
was  in  law  equivalent  to  a  bill  drawn  payable  to  bearer.  It 
appeared  on  the  special  verdict  that  the  defendants  in  the  action 
(Gibson  and  Johnson)  had  accepted  the  bill,  knowing  that  the 
name  of  the  payee  (John  White)  was  fictitious,  and  that  the 
indorsement  was  not  written  by  any  person  of  that  name.  This 
judgment  was  brought  up  to  the  House  of  Lords  on  a  writ  of 
error ;  and  the  House  affirmed  the  judgment,  in  effect  on  the 
ground  that  the  defendants  (the  acceptors)  who  knew  of  the 
fictitious  nature  of  the  indorsement  were  estopped  as  against  the 
plaintiff  (a  holder  for  value  who  had  no  notice  of  the  circum- 
stance) from  setting  up  the  fictitious  character  of  the  bill  as  a 
defence.  There  were  elaborate  opinions  given  by  the  consulted 
judges,  the  majority  of  whom — with  considerable  variety  of 
opinion  upon  the  question  how  the  title  should  have  been 
pleaded — concurred  in  the  ground  of  judgment  above  stated. 
From  these  opinions  Erle,  G.  J.  and  Heath,  J.  dissented, 
considering  that  the  circulation  of  these  fictitious  bills  was  a 
growing  evil  which  ought  not  to  have  the  indirect  sanction  of  the 
Court.  It  is  stated  in  the  report  (1  H.  Bl.  625)  that  similar 
grounds  of  argument  were  urged  by  the  Lords  Eenyon,  Louoh- 
BOBOUGH,  and  Bathubst,  who  spoke  in  favour  of  affirming  the 
judgment  of  the  King's  Bench,  and  by  the  Lord  Chancellor 
(Thtjblow),  who  spoke  in  the  contrary  sense. 

Note. — It  appears  now  superfluous  to  report  at  length  these 
elaborate  opinions ;  seeing  that,  for  English  purposes  at  least, 
the  knot  has  been  cut  and  the  ground  of  the  arguments 
completely  shifted  by  the  express  enactment  in  the  7th  section  of 
the  Bills  of  Exchange  Act,  1882  (sub-section  (3)),  that  "where 
the  payee  is  a  fictitious  or  non-existing  person  the  bill  may  be 
treated  as  payable  to  bearer." 

The  effect  of  this  section  is  aided  by  sections  54  (2)  (o)  and  55 
(1)  (6),  which  are  expressed  as  operating  by  way  of  estoppel. 

The   latest   case   in   which   the  point  arose  for  discussion 
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1769.  unaffected  by  the  Bills  of  Excgange  Act,  1882,  was  Phillips  v, 
MiNBT  «.  I^  Thum  (1865),  18  C.  B.  N.  S.  694;  and  in  the  Exchequer 
OiBsoH.'     Chamber  (1866),  L.  R.  1  C.  P.  464. 

Subsequently  the  effect  of  the  old  authorities  as  bearing  upon 
the  construction  of  the  Act  of  1882  has  been  much  discussed  in 
the  arguments  and  judgments  in  Vagliano  v.  Bank  of  England, 
in  the  Queen's  Bench  Division  (1888),  22  Q.  B.  D.  103,  in  the 
Court  of  Appeal  (1889),  28  Q.  B.  D.  248,  and  in  the  House  of 
Lords,  where  the  case  (under  the  name  of  Bank  of  England  y. 
Vagliano)  was  finally  considered  on  the  6th  of  March,  1891. 

Apparently  there  still  remains  room  for  discussion  of  what  is 
a  "  fictitious  person  "  within  the  meaning  of  the  Act.  A  broad 
view  of  the  meaning  is  taken  by  Lord  Hebsghbll  :  while  the 
opinions  of  other  learned  lords  rest  on  narrower  grounds  relating 
to  the  special  circumstances.  But  there  would  clearly  be  now 
no  room  for  discussion  in  a  case  where  the  facts  were  similar  to 
those  of  Gibson  v.  Minet.  At  all  events  the  arguments  upon  the 
bearing  of  the  old  authorities  have  been  so  fully  thrashed  out  in 
the  recent  discussions,  that  the  practitioner  will  rarely  have 
occasion  to  consult  these  old  authorities  themselves.  If  he 
should  have  such  occasion,  he  is  referred — ^besides  the  cases  of 
Minet  v.  Oihson  (8  T.  R.  481)  and  Gibson  v.  Minet  (1  H.  Bl.  569) 
— to  the  following  cases  arising  out  of  the  same  bankruptcy : — 
namely,  Tatlock  v.  Harris,  8  T.  R.  174 ;  Vere  v.  Lewis,  8  T.  R. 
182 ;  CoUis  v.  Emett,  1  H.  Bl.  818 ;  Gibson  v.  Hunter,  2  H.  Bl. 
288,  and  6  Brown,  P.  C.  285,  255 ;  and  Hunter  v.  Jeffrey,  2 
Peake,  146.  In  the  last-mentioned  case  Lord  Kenyon  ruled 
that  a  holder  of  the  bills  who  took  them  with  notice  of  their 
fictitious  character  could  not  recover  upon  them. — R.  C. 
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DOE,    ON  THE    Demise    of    HELEN    COMBEEBACH       i789. 
AND   Othbks  v.   Sib  R   PERRYN.  ^—^' 

(3  T.  B.  484—495.) 

If  an  estate  be  devised  to  B.  the  wife  of  A.  for  life,  remainder  to 
trustees  to  preserve,  &o.  remainder  to  the  children  of  A.  and  B.  and 
their  heirs  for  ever,  to  be  divided  among  them  equally,  and  if  but  one 
child,  to  such  only  child  and  his  or  her  heirs  for  ever;  and  for  default 
of  such  issue,  remainder  over ;  and  at  the  death  of  the  devisor  A.  and  B. 
have  no  child,  the  estate  limited  to  their  children  is  a  contingent 
remainder  in  fee,  which  on  the  birth  of  a  child  will  vest  in  that  child, 
subject  to  open  and  let  in  those  who  may  be  bom  afterwards ;  and  the 
remainders  over  will  be  defeated  by  that  estate  becoming  vested.  In 
such  a  case  the  words,  "  for  default  of  such  issue,"  mean  "  for  default 
of  such  children." 

On  the  trial  of  this  ejectment  for  some  premises  in  Chester,  a 
verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  this 
Court  on  the  following  case : 

James  Comberbach,  being  seised  in  fee,  by  will,  dated  the  21st 
of  May,  1786  (after  bequeathing  a  leasehold  estate  to  B.  Perryn, 
during  his  term  and  interest  therein,  and  all  his  personal  estate 
in  the  manner  therein  mentioned),  devised  the  premises  in  ques- 
tion to  his  niece  Dor.  Comberbach,  wife  of  his  nephew  James 
Comberbach,  for  life  for  her  separate  use,  with  a  power  of 
leasing  for  any  term  not  exceeding  seven  years  in  possession, 
reserving  the  most  improved  rent ;  remainder  to  trustees  to 
preserve  contingent  remainders,  remainder  to  all  and  every  the 
children  of  Dor.  Comberbach,  begotten  or  to  be  begotten  on  her 
body  by  his  nephew  James  Comberbach,  and  their  heirs  for  ever, 
to  be  equally  divided  between  and  among  such  children  (if  more 
than  one)  share  and  share  alike ;  but  if  only  one  child,  then  to 
such  only  child  and  his  or  her  heirs  for  ever ;  and  for  default 
of  such  issue  to  James  Comberbach  for  life,  with  power  of  leasing 
as  before ;  remainder  to  trustees  to  preserve  contingent  remain- 
ders, and  from  and  after  the  decease  of  the  survivor  of  James 
Comberbach  and  Dor.  his  wife,  without  issue  as  aforesaid,  to  and 
among  all  and  every  the  children  of  his  nephew  Boger  Comber- 
bach, and  of  B.  Perryn,  respectively  begotten  or  to  be  begotten 
by  them  on  the  body  or  bodies  of  their  respective  wives,  and  to 
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1789.  his  niece  Eliz.  Adams,  and  to  the  heirs  of  such  children  of 
i^oiTv.  E.  Adams  respectively  in  manner  following,  namely,  one  third 
part  or  share  thereof  (the  same  to  be  divided  into  three  equal 
shares  or  parts)  to  the  child  or  children  of  his  nephew  B.  Com- 
berbach,  who  should  be  living  at  his  [the  devisor's]  decease,  and 
if  more  than  one  to  be  divided  among  them  equally  share  and 
share  alike,  and  to  the  heirs  of  such  child  and  children  re- 
spectively ;  one  other  third  part  thereof  to  the  child  and  children 
of  his  nephew  B.  Ferryn,  and  who  should  be  living  at  the  time  of 
his  [the  devisor's]  decease,  and  to  be  divided  among  them  (if 
more  than  one)  share  and  share  alike,  and  to  the  respective 
heirs  of  such  child  and  children  of  the  said  B.  Ferryn ;  and  the 
other  remaining  third  part  to  his  niece  Eliz.  Adams,  and  the 
heirs  of  her  body  lawfully  to  be  begotten ;  remainder  to  his  own 
right  heirs  for  ever ;  with  like  power  of  leasing  to  B.  Comber- 
bach  and  B.  Ferryn  during  the  minority  of  their  children,  and  to 
Eliz.  Adams  respectively,  as  they  should  be  in  actual  possession, 
as  was  before  given  to  Dorothy  Comberbach ;  remainder  to  his 
own  right  heirs  for  ever.  The  will  also  contained  a  devise  of 
other  premises  specifically,  and  of  all  other  the  real  estate  of  the 
devisor  to  his  nephew  J.  Adams  for  life,  remainder  to  trustees  to 
preserve  contingent  remainders,  remainder  to  all  and  every  the 
children  of  James  Adams,  equally  to  be  divided  between  them  (if 
more  than  one)  share  and  share  alike,  and  to  their  heirs 
respectively ;  but  if  only  one,  then  to  such  only  child,  and  his  or 
her  heirs ;  and  for  default  of  such  issue  to  and  among  all  and 
every  the  children  of  his  nephews  B.  Comberbach  and  B.  Ferryn, 
by  their  respective  wives,  and  to  his  niece  Eliz.  Adams,  and  to 
the  heirs  of  B.  Comberbach's  and  B.  Perryn's  children,  and  his 
niece  Eliz.  Adams  respectively,  in  manner  following:  One 
third  part  to  the  child  and  children  of  B,  Comberbach,  who 
should  be  living  at  the  time  of  his  (the  devisor's)  decease,  and  to 
the  heirs  of  such  child  and  children  respectively ;  one  other  third 
part  to  the  child  and  children  of  B.  Ferryn  who  should  be  living 
at  the  time  of  his  [the  devisor's]  decease,  and  to  the  respective 
heirs  of  such  child  and  children  of  B.  Ferryn,  and  the 
remaining  other  third  part  to  Elizabeth  Adams,  and  the  heirs  of 
her  body  lawfully  to  be  begotten;  remainder  to  the  devisor's 
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right  heirs  for  ever ;  with  similar  powers  of  leasing  to  James        1789. 
Adams,  when  in  possession,  and  to  B.   Gomberbach  and  B.       DoiTv. 
Perryn  during  the  minority  of  their  children  respectively,  and  to      ^™»™- 
Elizabeth  Adams,  when  they  should  respectively  come    into 
possession ;  and  a  devise  of  the  residue  and  remainder  of  his 
estate  real  and  personal  to  B.   Gomberbach,  B.  Perryn,  and 
Elizabeth  Adams,  share  and  share  alike. 

The  devisor  died  in  September,  1787,  leaving  Boger  Gomber- 
bach his  nephew,  and  heir-at-law ;  who  was  also  the  heir-at-law 
of  J.  Gomberbach  and  of  the  children  of  James  and  Dorothy 
Gomberbach ;  and  under  him  the  lessors  of  the  plaintiff  claim. 
James  Gomberbach  and  Dorothy  his  wife  were  married  in  the 
lifetime  of  the  devisor,  but  had  not  any  issue  at  the  time  of  his 
death ;  though  in  December,  1739,  they  had  a  daughter,  who 
died  in  June,  1740 ;  and  in  November,  1741,  another  daughter, 
who  died  in  October,  1761,  without  issue ;  and  a  son  in  January, 
1742,  who  died  in  June,  1761,  without  issue.  James  Gomber- 
bach died  in  1784,  and  Dorothy  in  May,  1786.  Elizabeth 
Adams  died  soon  after  the  devisor  without  having  been  married, 
and  without  doing  any  act  to  destroy  the  estate  tail  limited  to 
her  by  the  will.  The  defendant  claimed  as  one  of  the  children  of 
B.  Perryn. 

This  ejectment  was  defended  only  for  an  undivided  third  part 
of  the  estates  devised  by  James  Gomberbach  to  Dorothy  Gomber- 
bach, with  the  remainders  over  in  the  will.  And  the  question 
reserved  for  the  opinion  of  the  Gourt  was  whether  the  plaintiff 
was  entitled  to  recover  that  third  part. 

The  points  argued  sufficiently  appear  from  the  judgments, 
which  were  delivered  as  follows : 

LoBD  Ebmyom,  Gh.  J.  (after  stating  the  will  and  observing  that       [  490  ] 
the  second  remainder  to  the  right  heirs  of  the  devisor  had 
no  meaning,)  proceeded  thus : 

The  grounds  on  which  this  case  has  been  argued  on  the  part 
of  the  defendant,  are  those  on  which  we  proceed  in  giving  our 
judgment,  namely,  what  is  the  general  intention  of  the  devisor, 
and  whether  he  has  used  words  sufficient  in  law  to  carry  that 
intent  into  execution.    In  doing  this  we  are  not  to  proceed  on 
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1789.  conjecture,  but  on  the  words  of  the  will;  from  the  whole  of 
^^f,,  which  we  are  to  endeavour  to  extract  the  fair  meaning.  There 
Pesbtk.  £g  jjQ  doubt  but  that  legal  formal  words  may  be  controlled  by 
the  context  of  the  will :  but  we  ought  not  to  reject  the  legal 
meaning  of  those  words,  unless  we  are  clear  that,  in  so  doing, 
we  give  effect  to  the  devisor's  intention.  Two  points  have  been 
made  for  the  defendant ;  1st,  that  the  limitation  to  the  children 
of  Dorothy  Gomberbach  only  created  an  estate  tail ;  and,  2ndlj, 
but  even  if  it  gave  them  a  fee,  it  was  not  to  vest  in  those  children 
on  their  respective  births,  but  to  remain  in  suspense  till  the 
death  of  the  survivor  of  James  and  Dorothy  Gomberbach.  And 
if  the  defendant  be  right  in  either  of  these  points  he  is  entitled 
to  our  judgment. 

In  the  first  place,  then,  do  these  words  confer  an  estate  tail, 
or  a  fee,  on  Dorothy's  children?  The  words  are,  "  To  all  and 
every  the  children  of  Dorothy,  begotten  or  to  be  begotten  on  her 
body  by  James  Gomberbach,  and  their  heirs  for  ever ;  and  for 
default  of  such  issue,  &c.  then  over."  Now  words  more  empha- 
tical  cannot  be  used  to  create  a  fee,  than  ''  to  A.  and  his  heirs 
for  ever."  Undoubtedly  those  words  may  be  controlled  by  sub- 
sequent ones ;  and  were  properly  so  in  the  case  of  Ives  v.  Legge, 
cited  by  the  defendant's  counsel ;  because  there  the  limitation  was 
to  his  daughter,  and  the  children  of  her  body  begotten,  and  their 
heirs,  and  afterwards  to  a  person  who  might  by  possibility  have 
been  heir  to  those  children.  That  sufficiently  explained  the 
intention  of  the  devisor,  because  there  could  not  be  a  failure  of 
heirs  general  while  the  remainder-man  or  any  of  his  descendants 
were  living.  But  that  case  differs  from  the  present,  because 
there  the  limitation  over  was  "in  default  thereof,"  namely, 
heirs;  and  here  "in  default  of  issue,"  which  is  referable  to 
children.  And  we  may  expound  one  part  of  the  will  by  another: 
now  this  devisor  knew  what  words  were  proper  to  convey  an 
estate  tail ;  because  in  creating  the  limitation  to  Elizabeth 
Adams,  he  used  a  form  of  technical  expression  peculiar  to  the 
creating  of  an  estate  tail.  And  if  this  exposition  wanted  any 
further  argument  in  aid  of  it,  it  may  be  drawn  from  the  clause 
giving  the  power  of  leasing.  The  power  of  leasing  given  by  the 
statute  to  tenants  in  tail  only  continues  during  the  existence  of 
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the  estate  tail,  and  does  not  bar  the  remainder-man  or  rever-  1789. 
sioner.  Now  here  the  devisor  intended  to  give  a  power  of  leasing  doiTv. 
which  should  govern  the  whole  estate;  and  there  during  the 
infancy  of  the  children  of  B.  Comberbach  and  of  B.  Perryn  the 
power  is  given  to  their  parents,  and  to  Elizabeth  Adams  herself ; 
but  no  such  power  is  given  to  the  children  of  Dorothy,  because 
it  was  not  necessary.  This  shews  that  he  intended  to  give  a 
larger  estate  to  Dorothy's  children  than  to  the  other  two  sets  of 
children :  but  I  do  not  rely  much  on  that  minute  circumstance. 
Then  it  was  said  that  the  children  of  Dorothy  were  the  primary 
objects  of  the  devisor's  bounty,  and  that  the  other  devisees 
should  not  take  till  there  was  a  failure  of  those  children :  but 
the  defendant's  construction  does  not  meet  that  idea ;  for  if  they 
took  only  an  estate  tail,  and  some  of  those  children  had  died 
without  issue,  their  shares  would  have  gone  over  to  the  re* 
mainder-man,  that  is,  would  have  gone  away  from  the  rest  of 
the  children,  as  there  is  nothing  in  the  devise  to  create  cross 
remainders  between  them.  Therefore  I  think  it  is  infinitely 
too  much  for  us,  in  construing  this  will,  to  say  that  these  words 
only  gave  an  estate  tail  to  Dorothy's  children ;  if  we  were*to  say 
so,  we  must  proceed  on  conjecture  only,  against  the  express 
words  of  the  will. 

Then  if  they  took  a  fee,  is  there  any  thing  in  the  will  to  limit 
it  to  such  as  were  living  at  the  time  of  the  death  of  the  survivor 
of  Dorothy  and  James?  And  here  I  again  refer  to  the  language 
which  the  devisor  has  used  in  other  parts  of  the  will.  The 
devise  to  the  children  of  Dorothy  is  to  them  and  their  heirs  for 
ever :  but  in  other  parts  of  the  will,  where  he  intended  that  the 
limitations  should  be  confined  to  such  children  as  were  living  at 
any  particular  time,  he  used  express  words  to  that  effect.  The 
case  of  Else  v.  Osborn,  which  was  cited  by  the  defendant's 
counsel,  does  not  apply  to  the  present ;  for  that  only  decides 
that,  where  there  is  a  limitation  to  A.  for  life,  and  afterwards  to 
an  uncertain  number  of  persons  who  might  come  in  esse,  that 
remainder  shall  only  be  vested  in  those  who  are  in  existence  at 
the  determination  of  the  particular  estate.  Then  it  was  said  by 
the  defendant,  that  if  the  estate  vested  in  a  child  of  Dorothy, 
bom  in  the  devisor's  lifetime,  the  limitations  over  could  not  take 
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1789.  effect  at  all :  but  it  is  found  by  the  case  that  Dorothy  had 
£^v.  ^o  child  either  at  the  time  of  making  the  w31,  or  of  the  devisor's 
Pebbtn.  death.  So  that  there  is  nothing  to  distinguish  this  case  from 
that  cited  from  Douglas,  and  that  of  LodingUm  ▼.  Kime.  The 
clear  intent  of  the  devisor  was  that  the  children  of  Dorothy^  if 
any,  should  take  a  fee ;  and  if  she  had  no  children,  then  that  the 
remainders  over  should  take  effect :  but  Dorothy  had  children, 
by  which  the  limitations  over  were  defeated.  Therefore  the  title 
is  properly  derived  to  the  lessors  of  the  plaintiff.  As  to  what 
the  devisor  would  have  said,  had  he  looked  to  the  event  of 
Dorothy's  children  dying  in  the  lifetime  of  their  parents,  it  is 
unnecessary  to  consider. 

ASHHUBST,  J. : 

[  493  ]  Wherever  a  fee  is  created  by  positive  words  in  a  will,  it  can 

only  be  defeated  by  subsequent  words  equally  plain,  or  by  neces- 
sary implication.  The  operation  of  this  will  is,  that  the  limita- 
tion to  Dorothy's  children  was  contingent  till  they  were  bom ; 
but  it  became  vested  on  the  birth  of  the  first  child,  subject 
however  to  be  diminished  in  quantity  as  other  children  of 
Dorothy  should  be  bom :  And  on  the  birth  of  Dorothy's  first 
child,  the  subsequent  limitations  were  defeated.  Then  the  only 
question  is,  whether  there  is  any  thing  in  the  will  to  shew 
that  the  children  of  Dorothy  must  necessarily  be  confined  to 
children  living  at  the  time  of  the  decease  of  their  parents: 
but  no  words  are  used  in  the  will  from  which  such  an  inference 
must  necessarily  be  drawn ;  and  it  is  clear  by  the  subsequent 
parts  that,  if  such  had  been  the  devisor's  intention,  he  knew  how 
to  express  himself. 

BULLBB,  J. : 

[  493  ]  In  this  will  the  devisor  has  used  the  words  heirs,  heirs  of  the 

body,  children,  and  issue,  and  having  used  them  all,  we  are 
bound  to  say  that  he  understood  the  meaning  of  each,  and  we 
cannot  substitute  one  for  the  other,  unless  by  unavoidable  and 
necessary  construction  in  order  to  make  sense  of  the  will.  But 
no  such  necessity  exists  in  this  case.  Children  and  issue,  in 
their  natural  sense,  have  the  same  meaning:  but  not  so  the 
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word  "  heirs ;"  and  unless  we  are  compelled,  in  order  to  make  1789. 
sense,  to  say  that  "  children  "  and  "  heirs  "  are  synonymous,  we  d^c. 
are  bound  to  say  that  "  heirs  "  do  not  mean  "  children."  It  has  ^vrvts. 
been  argued  from  different  parts  of  the  will  that  heirs  must 
mean  heirs  of  the  body ;  because  a  remainder  is  limited  to  the 
devisor's  right  heirs  after  the  limitation  to  the  children  of  B. 
Gomberbach  and  B.  Perryn,  and  their  heirs,  and  to  Elizabeth 
Adams  and  the  heirs  of  her  body,  and  that  the  word  heirs  in  the 
limitation  to  Dorothy's  children  must  have  the  same  meaning  as 
the  word  ''heirs"  in  the  limitation  to  the  other  two  sets  of 
children.  But  the  limitation  to  the  children  of  B.  Comberbach 
and  B.  Perryn,  and  to  Elizabeth  Adams  in  tail,  is,  to  them 
respectively  in  manner  following,  namely,  as  to  two  thirds  to  the 
children  and  their  heirs  generally,  and  as  to  the  other  third  part 
to  Elizabeth  Adams  and  the  heirs  of  her  body;  and  the 
remainder  to  the  devisor's  right  heirs  must  mean  the  remainder 
expectant  on  the  determination  of  the  estate  given  to  Elizabeth 
Adams  in  tail ;  and  cannot  refer  to  the  other  two  thirds  which 
were  given  in  fee.  The  remainder  to  the  right  heirs  of  the 
devisor,  which  is  given  a  second  time,  applies  to  nothing ;  it 
conveys  no  idea ;  nor  can  it  explain  any  other  part  of  the  will. 
In  the  case  of  Ives  v.  Legge  the  words,  after  the  first  limitation, 
were  '*  in  default  thereof,"  which  distinguish  it  from  the  present, 
where  the  words  are  ''  for  default  of  such  issue,"  which  mean  the 
same  as  ''  for  default  of  such  children."  Then,  it  was  contended 
that  the  word  "  such  "  might  be  rejected :  where  indeed  a  word 
is  absurd  and  nonsensical,  and  cannot  be  read  in  the  sense  in 
which  it  is  written,  we  ought  to  read  it  in  such  a  manner  as  to 
make  it  intelligible ;  but  the  Court  cannot  reject  any  word  which 
has  sense  in  the  place  where  it  stands.  That  question  was  fully 
discussed  in  Denn  d.  Briddan  v.  Page*  and  another,  where  the 
devise  was  to  the  son  of  T.  Nash  for  life,  remainder  to  his  first 
and  other  sons  in  tail  male,  and  for  default  of  such  issue  to  the 
daughters  of  T.  Nash  (without  words  of  limitation),  and  for 
default  of  such  issue,  remainder  over ;  there  it  was  contended 
that  the  word  ''such"  ought  to  be  rejected,  and  then  the  daughters 
would  take  an  estate  tail :  but  the  answer  given  by  the  Court 
*  Ante,  655  n.    See  also  Hay  y,  ihe  Earl  of  Coventry,  ante,  652. 
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1789.  was,  that  they  could  not  say  that  "  such  "  had  no  meaning,  for 
Dob  v.  daughters  were  before  named,  to  whom  '*  such  "  was  referable ; 
and  it  was  held  that  the  daughters  only  took  an  estate  for  life. 
So  here  the  words  ''  such  issue "  are  sensible  if  they  mean 
children  ;  and  therefore  the  Court  cannot  reject  either  of  them. 
Then  it  was  said  by  the  defendant's  counsel  that  the  limitation 
over  might  take  effect  either  if  Dorothy  had  no  children,  or,  ii 
she  had,  if  they  died  in  the  lifetime  of  their  parents.  The  words 
''dying  without  issue"  have  been  frequently  held  to  mean 
"  without  issue  at  the  time  of  the  death  of  the  party  "  in  cases 
of  personal  property,  but  not  in  limitations  of  freehold  estates. 
In  Fonnereau  v.  Fminereau*  Lord  Mansfield  asked  whether 
there  was  any  such  determination  in  the  case  of  real  properfy, 
and  the  counsel  agreeing  that  there  was  none,  the  judgment  of 
the  Court  in  that  case  proceeded  upon  that  ground.  The  reason 
why  this  has  not  been  decided  in  limitations  of  freehold  estates, 
is  that  Courts  of  Law  always  lean  in  favour  of  the  vesting  of 
estates ;  and  therefore,  on  such  a  limitation  as  the  present,  they 
have  said  that  the  estate  shall  vest  on  the  birth  of  a  child,  and 
without  waiting  for  the  death  of  the  parents ;  which  rule  is  not 
attended  with  any  inconvenience  to  the  children,  because  where 
the  estate  is  limited  to  a  number  of  children,  it  shall  vest  in  the 
first,  and  afterwards  open  for  the  benefit  of  those  who  shall  be 
bom  at  a  subsequent  period.  But  if  this  were  held  not  to  vest 
till  the  death  of  the  parents,  this  inconvenience  would  follow, 
that  it  would  not  go  to  grandchildren :  for  if  a  child  were  bom, 
who  died  in  the  lifetime  of  his  parents,  leaving  issue,  such 
grandchild  could  not  take,  which  could  not  be  supposed  to  be 
the  intention  of  the  devisor.  The  case  of  French  v.  CaddM  went 
on  a  different  ground  ;  that  was  not  an  executory  devise,  but  a 
devise  to  take  effect  in  possession  at  the  devisor's  death;  for 
though  the  devisor  said  ''  in  default  of  issue  male  and  female  of 
his  own  body,"  yet  the  contingency  must  be  known  at  the  time 
of  his  death.  The  case  of  Wellington  v.  Wellington  proceeded 
on  the  same  ground.  But  the  case  of  Keene  dem.  Pinnock  and 
wife  V.  Dickson^  is  nearly  similar  to  the  present:  there  the 
devise  was  to  G.  Pinnock  for  life,  remainder  to  her  first  and  other 
*  Dougl.  4S6.  t  M.  24  Qeo.  IIL  B.  B. 
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sons  in  tail  general,  and  for  default  of  such  issue  male,  re-        i789. 
mainder  over ;  and  it  was  contended  at  the  bar  that  the  word       vioK^v. 
male  might  be  rejected,  but  the  Court  said  they  could  not  do  it,      Pmbtk. 
but  held  that  the  remainder  over  was  a  contingent  devise  only  on 
the  event  of  there  never  being  a  son,  and  if  there  were  a  son  ever 
bom,  though  he  died,  the  remainder  over  was  void.    In  that  case 
a  son  was  bom,  who  died  during  the  life  of  G.  Pinnock ;  on  the 
birth  of  whom,  the  estate  vested  in  him,  and  the  limitation  over 
was  void. 

Gross,  J.  added : 

That  he  perfectly  agreed  with  the  Court  in  the  reasons  given       [  495  ] 
for  their  judgment,  which  it  was  unnecessary  for  him  to  repeat. 

Postea  to  the  plaintiff. 


THE  KING  V.   J.   HURDI8.  1739. 

(3  T.  E.  497—499.)  Nov^. 

Where  the  Sessions  found  that  the  master  gonner  at  Sea! ord  was  the 
occupier  of  the  battery-house  there,  which  was  the  property  of  the 
Crown,  and  from  whence  he  was  remoyeable  at  pleasure,  this  Ck>urt  held 
that  the  fact  of  his  being  the  occupier  precluded  any  other  question,  and 
fixed  his  liability  to  be  rated  to  the  relief  of  the  poor. 

Upon  the  appeal  of  James  Hurdis  against  a  poor  rate  at  the 
Sessions  held  for  the  town  and  port  of  Seaford,  the  rate  was 
confirmed,  subject  to  the  opinion  of  this  Court  on  the  following 
case. — The  appellant  objected  to  the  rate,  because  one  Isaac 
Wood,  gunner  of  his  Majesty's  fort  and  battery  at  Seaford,  who 
was  a  servant  to  his  Majesty,  and  not  in  his  own  right  the 
occupier  of  the  dwelling-house  thereto  belonging,  and  who  there- 
fore ought  not  to  have  been  charged  in  the  rate,  was  inserted 
therein,  and  charged  as  the  occupier  of  the  battery-house. 
Wood  was  taxed  for  the  battery-house  ten  shillings.  At  the  time 
of  making  the  rate  he  was  and  still  is  a  head  or  master  gunner, 
and  acted  as  such  in  the  fort  or  battery  of  Seaford.  The  fort 
and  battery-house  are  the  property  of  the  Crown,    A  master 
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1789.  gunner  is  a  warrant-officer  appointed  and  removeable  at  pleasure 
Thb'kiko  v.  by  th^  master-general  of  the  ordnance ;  though  his  office  is 
HuBDis.  usually  considered  as  a  provision  for  life.  Wood,  being  so 
employed  in  the  fort,  occupied  the  whole  of  the  house,  except 
one  room,  which  is  allotted  to  the  under-gunner  by  direction 
from  the  ordnance ;  and  the  furniture  of  this  house  belonged  to 
Wood.  The  inhabitants  of  the  town,  port,  or  parish,  paying  to 
the  poor  rate  thereof,  have  a  right  to  vote  in  the  election  of 
members  of  parliament  for  the  town  and  port ;  and  the  appellant 
is  an  inhabitant  of  that  description. 

Bearcroft  and  Curties,  in  support  of  the  order  of  Sessions, 
cited  Lord  Bute  v.  GrindhaU,  ante,  p.  220. 

The  CouBT  desired  to  hear  the  other  side. 

Erskine  and  Partington,  contra,  cited  Lord  Amhent  v.  Lord 
Somers.* 

Lord  Ebnyon,  Ch.  J. : 

[498]  I  do  not  feel  that  my  opinion  upon  this  subject  militates 

against  any  decided  case ;  but  I  shall  determine  upon  the  ground 
of  positive  law,  as  it  is  laid  down  in  the  44  Eliz.  which  subjects 
every  occupier  of  lands,  houses,  &e.  to  be  rated  to  the  relief  of 
the  poor.  Now  it  is  expressly  stated  in  the  case  that  Wood  was 
the  occupier  of  the  battery-house :  and  though  it  might  perhaps 
have  been  contended  below  that  he  was  not  the  occupier,  in  the 
legal  sense  of  the  word,  yet  the  finding  of  the  Sessions  precludes 
that  question  here.  It  is  not  however  a  general  position  that  a 
servant  of  the  Grown  occupying  a  house  in  respect  of  his  office  is 
not  rateable  for  it ;  for  I  was  always  rated  for  the  house  which  I 
had  as  Master  of  the  Bolls :  and  so  are  the  auditors  and  tellers 
of  the  Exchequer.  Soldiers  indeed  cannot  be  said  to  be  the 
occupiers  of  their  barracks,  in  the  legal  signification  of  the  word : 
they  are  no  more  than  mere  servants.  And  in  the  case  of  Lord 
Amherst  v.  Lord  Somers  it  appeared  that  the  former  was  not  the 
occupier  of  the  premises  rated. 

*  P.  497,  ante. 
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ASHHURST,  J.  :  1789. 

Wherever  persons  are  stated  by  the  Sessions  to  be  the  Thb  Eiko  «. 
occupiers  of  crown  lands  or  houses,  they  must  be  rated ;  though  r  493 1 
such  property  would  not  be  rateable  in  the  hands  of  the  king 
himself.  In  the  same  manner,  though  hospitals,  or  lands  held 
for  their  immediate  support,  are  not  rateable,  yet  if  any  officer 
of  such  establishments  hold  part  of  the  hospital  lands  for  his 
own  convenience,  then  he  becomes  rateable :  as  in  the  case  of 
Eyre  v.  SmaUpacey*  where  the  plaintiff,  who  was  controller  of 
Chelsea  College,  and  resided  in  the  controller's  apartments,  was 
held  to  be  rateable  as  the  occupier.  Now  Wood  was  the  occupier 
in  this  case ;  and  though  he  had  not  a  life-interest,  yet  it  is  well 
known  that  such  persons  are  never  dismissed  unless  for  mis- 
behaviour; and  even  if  he  were  to  be  considered  as  a  mere 
tenant  at  will,  that  will  not  vary  the  case. 

The  other  Judges  concurring. 

Orders  confirmed. 


K.   B.   HILARY  TERM. 


UTTEESON  V.  VEENON  and   Others,    Assignees  of       1790. 
ELIZABETH  TYLER,   a  Bankbtjpt.  ^^• 

(3  T.  E.  639—649.) 

The  TnaTim  ocfto  penonaJis  moritur  cum  persona  qualified  where  estate 
enriched. 

Thb  question  in  this  case  which  relates  to  a  debt  was  whether  a 
certain  demand  was  proveable  in  bankruptcy ;  and  having  regard 
to  the  different  provisions  of  recent  Bankruptcy  Acts,  is  un- 
important. But  the  following  observation  of  Lord  Ebnyon  may 
be  retained,  as  bearing  upon  another  subject : 

Lord  Kenton  mentioned  this  instance ;  where  a  person  is       [  6^9  ] 
*  2  Burr,  1062, 
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1790.        guilty  of  a  tort,  as  by  cutting  down  trees,  and  then  dies,  no 
Uttbbson  v.  ^^^^  U^B  against  his  representatives  for  damages  arising  out  of 
vkrnok.      the  tortious  act,  but  the  value  of  the  timber  may  be  recovered 
out  of  his  assets.* 


1790.  A,  &  J.   EAWLINSON  v.  SHAW,  Exectjtor  op 

^—'  WOODHOUSE. 

(3  T.  B.  657—660.) 

If  a  debtor  make  his  creditor  and  another  person  executors,  and  the 
creditor  neither  proves  the  wiQ  nor  acts  as  executor,  he  may  TnftiT>tMT» 
an  action  against  the  other  for  his  demand  on  the  testator. 

Tms  was  an  action  of  assumpsit  ,*  and  the  eight  first  counts  in 
the  declaration  were  on  promises  made  by  the  testator ;  the  last 
count  was  on  promises  by  the  defendant  as  executor.  To  the 
first  eight  counts  the  defendant  pleaded  That  Woodhouse,  the 
testator,  in  his  lifetime,  (to  wit)  on,  &c.  duly  made  and  published 
his  last  will  and  testament  in  writing,  and  thereof  constituted 
and  appointed  the  defendant  and  J.  Bawlinson,  and  three  other 
persons,  joint  executors ;  and  soon  afterwards  died  without  alter- 
ing or  revoking  it.  And  as  to  the  last  count,  that  that  promise 
and  undertaking  (if  such  were  made)  was  made  by  the  defendant 
together  with  the  said  J.  Bawlinson,  and  those  three  persons,  and 
not  by  the  defendant  alone.  The  plaintiffs  by  their  replication 
said  that  J.  Bawlinson  never  proved  the  will  of  Woodhouse,  nor 
took  upon  himself  the  burthen  of  the  execution  thereof,  nor  in 
any  manner  whatsoever  ever  accepted  of  the  supposed  appoint- 
ment of  him  the  said  J.  Bawlinson  to  be  an  executor  of  the  said 
will,  nor  ever  administered  any  goods  or  chattels  which  were  of 
the  said  Woodhouse  deceased  at  the  time  of  his  death,  as  executor 
of  the  last  will  and  testament  of  the  said  Woodhouse.  And  as  to 
the  other  plea  they  replied  that  the  promise  in  the  last  count 
was  not  made  by  the  defendant  together  with  J.  Bawlinson,  and 
the  other  three  persons,  as  in  the  plea  alleged. 

*  See  HamUy  v.  TraU,  1  Cowp.  371 ;  and  compare  PhUlipt  y.  ffam/ray, 
24  Oh.  D.  439.— E.  0. 
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To  the  replication  to  the  first  plea  there  was  a  general  demurrer^         1790. 


Rawlinbon 
V.  Shaw. 


and  joinder  in  demurrer. 

Lanes,  in  support  of  the  demurrer,  contended  that  the  nomi- 
nation of  the  plaintiff  as  executor  in  the  will  of  Woodhouse  the 
testator  operated  as  a  suspension  of  his  legal  remedy,  as  he  had 
not  actually  renounced,  though  not  to  an  extinguishment  of  the 
debt,  or  even  to  a  suspension  of  his  remedy  in  a  Court  of  Equity. 

Holroydy  contrd,  was  stopped  by  the  Court. 

Lord  Kbnyon,  Ch.  J. : 

It  is  impossible  to  entertain  the  least  doubt  in  this  case.  The  [  559  ] 
argument  is  that  if  A.  owe  B.  a  sum  of  money,  and  choose  to 
make  him  his  executor,  though  B.  will  not  act,  his  legal  remedy 
is  extinguished.  The  proposition  is  too  monstrous  to  admit  of 
any  argument.  If  indeed  the  creditor  had  accepted  of  the  execu- 
torship, and  acted,  there  might  perhaps  have  been  something  in 
it.  But  the  facts  disclosed  by  the  replication  positively  negative 
that ;  for  it  is  there  averred  that  he  never  proved  the  will,  nor 
took  upon  himself  the  burthen  of  the  execution  thereof,  nor  in 
any  manner  whatsoever  accepted  of  the  supposed  appointment  to 
be  an  executor,  nor  ever  rdministered,  &c.  And  notwithstanding 
this  he  is  now  told  that  he  cannot  enforce  the  payment  of  his 
debt  in  a  Court  of  Law.  I  should  have  been  extremely  sorry  to 
have  found  myself  bound  by  authorities  to  accede  to  such  a 
position  :  And  I  am  glad  that  none  are  found  to  warrant  it,  and 
that  there  is  one  direct  authority  against  it.  There  is  no  pretence 
therefore  for  this  demurrer ;  and  even  if  it  could  have  been  sup- 
ported, it  would  be  dishonest  in  the  extreme. 

AsHHURST,  J.,  of  the  same  opinion.  [  mo  ] 

BULLBR,  J. : 

The  argument  in  support  of  this  demurrer  is  fully  answered       [  660  ] 
by  the  plain  words  of  the  replication.     The  foundation  of  the 
argument  is,  that  this  is  an  action  in  respect  of  property,  and 
that  the  plaintiff  has  possession  of  that  property :  but  the  replica- 

R.R. — VOL.  I,  8   D 
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1790.        tion  pointedly  states  that  he  never  proved  the  will,  nor  in  any 

RA^niiKBON    manner  whatever  acted  as  executor,  nor  administered.     Then  if 

V,  Shaw,     j^^  ^10,3  not  the  possession  of  the  property  of  the  testator,  he  stands 

in  the  same  situation  as  any  other  stranger,  and  may  equaUy  sue 

the  person  who  has  the  legal  possession  of  that  property. 

Grose,  J. : 
[  560  ]  It  is  laid  down  universally  in  all  the  authorities  on  this  subject, 

from  the  Year  Books  down  to  the  present  time,  that  a  defendant, 
who  is  sued  as  executor,  cannot  plead  that  another  person  is  also 
executor  with  him,  unless  he  aver  that  that  other  has  adminis- 
tered. The  case  of  SwaUow  v.  Emberson,*  is  directly  in  point. 
The  only  di£ference  is,  that  here  the  defendant  says  that  the 
plaintiff  himself  is  one  of  the  executors,  but  that  does  not  vaiy 
this  case  for  the  reasons  already  given.  I  lament  that  the  same 
practice  does  not  obtain  here  that  prevails  in  the  Gonrt  of 
Common  Pleas,  where  several  pleas  are  not  permitted  to  be 
pleaded  without  the  special  leave  of  the  Court.  It  is  attended 
with  infinitely  good  consequences  to  the  suitors,  as  it  frequently 
prevents  unnecessary  expense  to  the  parties,  in  introducing  im- 
proper pleas.  If  that  were  the  practice  here,  this  expense  would 
never  have  been  incurred. 

Judgment  for  the  plaintiffs. 


1790.  T2E  KING  V.  JOTFAM  and  Othbes. 

Feb.  12. 
(3  T.  E.  576—578.) 

Where  the  miiuBter  of  an  endowed  dissenting  meeting-hoiise  had 
been  expelled  by  a  majority  of  the  congregation,  the  Court  refosed 
a  mandamus  to  restore  kun  applied  for  to  enable  Idm  to  justify  his  oon- 
duct,  because,  it  did  not  appear  lie  had  complied  with  all  the  reqniflites 
necessary  to  give  him  a  primd  facie  title. 

QiBBS  applied  on  a  former  day  for  a  mandamus  to  these 
persons  who  were  trustees  of  a  dissenting  meeting-house  at 
Bradford  in  Wilts,  called  the  Particular  Baptists,  to  restore 

♦  1  Ley.  161. 
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John  Lloyd  to  the  office  of  minister  of  the  congregation,  and  to         1790. 
the  use  of  the  pulpit.  THB'ii^o  v. 

The  points  raised  on  the  affidavits  will  appear  from    the      Jotham. 
judgments. 

Lord  Kbnyon,  Ch.  J. : 

There  is  no  doubt  but  that  a  mandamus  lies  in  these  cases,  [  577  ] 
where  there  is  an  endowment,  if  a  proper  case  be  made  out.  But 
it  is  necessary  for  a  party  applying  for  a  mandamus  to  be  restored 
to  any  office  to  make  out  a  prima  fade  title  to  such  office,  and 
shew  at  least  that  he  has  complied  with  all  the  forms  necessary 
to  constitute  his  right.  Here  it  does  not  appear  that  the  party 
applying  has  gone  through  all  those  ceremonies  which  the 
particular  sect  of  which  he  is  a  member  has  made  necessary. 
His  Lordship  also  seemed  to  think  that  the  party  applying 
should  have  shewn  his  compliance  with  the  requisites  of  the 
Toleration  Act. 

ASHHURST,  J. : 

Thought  the  application  not  sufficiently  founded ;  and  that  it  [  577  ] 
was  not  enough  for  the  complainant  to  state  his  supposition  that 
he  was  elected  for  life ;  he  ought  to  have  shewn  the  grounds  of 
it.  And  in  opposition  to  this,  the  other  party  has  shewn  an 
instance  in  which  the  congregation  exercised  the  right  of  remov- 
ing the  minister. 

BULLBB,  J. : 

The  King  v.  Barker  was  the  case  of  a  mandamus  to  admit :  [  577  ] 
and  there  is  a  great  deal  of  difference  between  that  and  a 
mandamus  to  restore.  The  former  is  granted  merely  to  enable 
the  party  to  try  his  right,  without  which  he  would  be  left  without 
any  legal  remedy.  But  the  Court  have  always  looked  much  more 
strictly  to  the  right  of  the  party  applying  for  a  mandamus  to  be 
restored.  In  these  cases  he  must  shew  a  primd  facie  title :  for  if 
he  has  been  before  regularly  admitted,  he  may  try  his  right  by 
bringing  an  action  for  money  nad  and  received  for  the  profits. 
Therefore  in  order  to  entitle  himself  to  this  extraordinary  remedy, 

*  3  BniT.  1265. 

3d  2 
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1790.        he  must  lay  such  facts  before  the  Court  as  will  warrant  them 

The~Eing  r.  ^  presuming  that  the  right  is  in  him ;  whereas  here  no  facts 

JoTHAM.     jjg^yg  jj^Qjj  stated  to  shew  the  ground  of  his  title.    Therefore 

I  am  clearly  of  opinion  that  this  mandamus  ought  not  to  be 

granted. 

[  668  ]  Gbobe,  J.,  of  the  same  opinion. 


K.   B.   EASTER  TERM. 


1790.  DUDLEY  V.   FOLLIOTT. 

'^^^^*-  (3  T.E.  684-687.) 

A  ooyenant,  in  a  oonveyaiioe,  for  quiet  enjoyment  is  not  broken  by  a 
wrongful  eyiction. 

Tms  was  an  action  of  covenant.  The  declaration  stated  in- 
dentures of  lease  and  release  of  land  in  America;  in  which 
release  was  a  covenant  by  the  defendant  that  he  then  was  the 
true,  lawful  and  rightful,  owner  of  the  land ;  and  also  that  W.  his 
heirs,  &c.  might  for  ever  thereafter  have,  hold,  occupy,  possess, 
and  enjoy,  the  premises,  with  the  appurtenances,  &c.  without  the 
let,  trouble,  hindrance,  molestation,  interruption,  or  denial  of 
him  the  defendant,  his  heirs,  &c.  and  of  and  from  all  and  every 
other  person  or  persons  whomsoever. 

The  declaration  then  stated  that  the  plaintiff  was  entitled  to 
the  benefit  of  the  covenant  in  favour  of  W.  and  assigned  for  a 
breach  an  eviction  by  the  people  of  the  State  of  New  York.  By 
the  replication  it  appeared  that  at  the  time  of  the  conveyance, 
which  was  after  the  Declaration  of  Independence  and  before  the 
treaty  of  peace,  the  land  in  question  had  been  confiscated  by  the 
people  of  the  State  who,  with  the  other  confederate  States  had 
renounced  allegiance  to  the  King  of  Great  Britain.  To  this  repli- 
cation there  was  a  demurrer. 
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Wood,  in  support  of  the  demurrer,  was  stopped  by  the  Court.         1790. 

DUDLST  V. 

Law,  contrh,  meant  to  submit  two  propositions ;  first,  that  ^oI'I'Iott. 
the  defendant  at  the  time  of  entering  into  the  covenant  had  not 
a  good  title  to  the  premises  in  question,  inasmuch  as  they  were 
then  vested  in  the  State  of  New  York  by  an  act  of  confiscation  ; 
that  State  as  well  as  the  other  States  of  America  having  then 
publicly  renounced  all  allegiance  to  this  country,  and  their  inde- 
pendence being  afterwards  recognised  by  the  treaty  of  peace  in 
1783,  which,  though  it  was  not  signed  till  afterwards,  yet  had 
relation  to  the  time  when  those  States  declared  themselves 
independent.  Secondly,  That  the  covenant  extended  not  only  to 
acts  done  by  persons  having  or  claiming  title,  but  to  an  eviction 
even  by  a  wrong-doer ;  for  which  he  cited  the  case  of  Mountford 
V.  Cateaby,  Dyer  828.*  The  words  of  this  covenant  are  "without 
the  let,  &c.  of  the  defendant  and  his  heirs,  and  of  all  and  every 
other  person  or  persons  whomsoever ; "  whereas  the  usual  way  is 
only  to  covenant  against  the  grantor  and  all  those  claiming  under 
him.    But 

The  Court,  having  no  doubt  about  the  law  as  it  respected  the  [  ^87  ] 
first  question,  and  thinking  it  would  lead  to  the  discussion  of 
improper  topics,  would  not  permit  it  to  be  argued.  +  And  as  to 
the  second  question,  they  thought  it  equally  clear ;  for  even  a 
general  warranty,  which  is  conceived  in  terms  more  general 
than  the  present  covenant,  has  been  restrained  to  lawful 
interruptions. 


Per  Curiam  : 


Judgment  for  the  defendant. 


*  Vide  22  H.  YI.  52,  b.  pi.  26,  where  have  coyenant  against  his  lessor." 

it  is  said,  *'If  a  lease  be  made  for  a  See  also   TisdaU  y.  Sir  W.  Essex, 

term  of  years  by  deed,  so  that  the  Moor  861,  Hob.  34,  35;  CTiantflower 

lessor  is  chargeable  by  writ  of  cove-  v.  Priestly,  Cro.  Eliz.  914 ;  Broking  v. 

nant,  if  a  stranger  who  has  no  right  Cham,  Cro.  Jao.  425 ;  Hammond  v. 

oust  the  termor,  yet  he  shall  not  Dod,  Cro.  Oar.  5 ;  and  Hays  ▼.  Bidc^ 

have  a  writ  of  covenant  against  his  erstaff,  Yaugh.  118,  which  are  to  the 

lessor.    But  M  he,  to  whom  the  right  same  effect. 

belongs,  onat  the  termor,  then  he  shall  t  See  Ogden  ▼.  Fdliott,  3  T.  B.  726. 


i 
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1790.         CUBTIS   AND   Another  v.  VEKNON,    Executok  of 
'^^'*-  PALMER 

(3  T.  B.  587—690.) 

VEENON  V.  CUETI8, 
In  Ebbob. 

(2  H.  Bl.  18—26.) 

An  executor  de  wn  tori  of  an  intestate  oannot  diflcharge  himself  from 
an  action  brought  by  a  creditor  by  deliyering  oyer  the  effects  to  the 
rightful  (executor,  though  no  administration  was  granted  until  after  the 
action  was  brought.  Nor  can  he  retain  for  his  own  debt  of  a  higher 
nature  by  consent  of  the  rightful  administrator  after  the  bringing  of  the 
action  by  the  creditor. 

Cabs  on  promises  by  the  testator.  Pleas,  Ist,  Ne  unqaes  execator. 
2ndly,  Plene  administravit.  Srdly,  That  Palmer  died  intestate, 
and  that  the  defendant  never  was  executor,  nor  ever  possessed  of 
any  of  his  goods,  save  as  executor  of  his  own  wrong ;  that  after 
Pahner's  death,  and  before  the  14th  of  May,  1789,  administration 
was  granted  to  his  widow,  S.  Palmer ;  and  that  on  the  15th  of 
May,  1789,  the  defendant  delivered  over  to  the  administratrix  all 
the  goods,  &c.  belonging  to  the  intestate  which  came  to  his 
hands.  4thly,  That  the  defendant  never  was  executor,  &c.  save 
as  executor  of  his  own  wrong ;  that  administration  was  granted 
to  S.  Palmer  (as  before) ;  that  the  defendant  recovered  8,0001.  on 
a  bond  in  this  Court  in  the  intestate's  lifetime ;  that  no  goods  or 
effects  of  the  intestate  ever  came  into  the  defendant's  possession, 
except  goods  of  the  value  of  794L  IQs.  9d.  which  are  not  sufficient 
to  satisfy  his  said  debts :  and  that  the  administratrix  on  the  15th 
of  May,  1789,  assented  to  his  retaining  those  goods  in  satisfaction 
of  his  debt. 

To  the  two  last  pleas  there  was  a  general  demurrer,  and  joinder 
in  demurrer. 

Wigley  for  the  demurrer : 

The  third  plea  cannot  be  supported ;  because  it  appears  from 
all  the  authorities  on  this  subject  that  an  executor  de  son  tort 
cannot  purge  his  tortious  act  after  an  action  is  brought  against 
him  by  delivering  over  the  goods,  of  which  he  has  taken 


1 
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sion,  to  the  rightful  administrator ;  though  he  may  discharge        1790. 
himself  by  delivering  them  over  previous  to  the  commencement     cubtis  v. 
of  the  action.     (Keble  v.  Osbaston,  Hob.  49 ;  Bradbury  v.  Keynil,      Vebhoh. 
Gro.  Eliz.  565 ;  Salk.  818 ;  Anonymaui,  and  Padget  v.  Priest, 
ante,  p.  440.) 

Wood  contrh: 

In  support  of  the  8rd  plea :  An  executor  de  son  tort  cannot  be 
charged  with  more  than  the  value  of  those  goods  of  the  intestate 
of  which  he  has  taken  possession ;  and  he  may  discharge  himself 
from  being  liable  even  thus  far  by  delivering  over  the  goods  to 
the  rightful  administrator.  (1  Mod.  218.)  Otherwise  an  executor 
de  son  tort  might  be  doubly  charged  ;  first  by  any  creditor  of  the 
intestate  for  the  value  of  the  goods  taken,  and  2ndly,  by  the 
administrator  in  trover ;  for  the  first  recovery  would  be  no  bar 
to  the  action  of  the  administrator.  And  such  executor  is  equally 
discharged  by  delivering  over  the  goods  to  the  right  administrator 
whether  the  action  be  or  be  not  commenced,  provided  the  delivery 
be  made  before  plea  pleaded ;  as  will  appear  by  the  reasoning  of 
the  cases  cited  on  the  next  point.  As  to  the  fourth  plea :  If  after 
action  brought,  and  before  plea  pleaded,  the  executor  take  out 
letters  of  administration,  he  may  plead  a  retainer  for  his  own 
debt ;  though  the  taking  administration  does  not  abate  the  writ. 
{Whitehead  v.  Sampson,  Freem.  265 ;  2  Show.  878 ;  Baker  v. 
Berisford,  1  Sid.  76 ;  2  Ventr.  180 ;  Williamson  v.  Norwich,  Sty. 
887  ;  1  RoL  Abr.  928,  L.  pi.  12 ;  and  Vaughan  v.  Broum,  2  Str. 
1106 ;  Andr.  828.)  If  then  the  defendant  himself  might  have 
retained  in  satisfaction  of  his  own  debt  in  the  event  of  letters  of 
administration  having  been  granted  to  him  even  after  the  action 
was  brought,  and  this  he  might  have  done  as  his  debt  was  of  a 
higher  nature  than  the  plaintiff's,  it  seems  to  follow  that  he  may 
also  retain  with  the  assent  of  the  rightful  administrator ;  and 
that  assent  is  stated  in  the  plea. 

Wigley,  in  reply. 

The  GouBT  took  time  to  consider  of  this  question ;  and  the 
next  day 
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1790.  Lord  Ebnton,  Ch.  J.,  said : 
Curtis  v.  They  had  looked  into  the  authorities  which  were  cited  on  the 
r  589  ]  P^^  ^^  ^^^  defendant,  but  that  they  did  not  establish  the  propo- 
sitions for  which  they  were  adduced.  The  case  in  1  Sid.  76  is 
reported  in  a  confused  manner ;  *  but  it  concludes  with  saying, 
"  that  an  executor  de  son  tort  cannot  pay  himself."  Now  that 
goes  the  length  of  deciding  the  present  case.  And  indeed  the 
cases  cited  from  Freem.,  Yelv.,  Moor,  Mod.  and  Strange,  all 
prove  the  same  point,  that  an  executor  de  son  tort  cannot  retain 
for  his  own  debt.  They  also  take  the  distinction  between  such 
an  executor,  and  an  executor  d^  son  tort  afterwards  legalising  his 
own  wrong  by  taking  out  letters  of  administration.  The  case  in 
Strange  shews  this  matter  very  clearly ;  where  a  person  said  it 
would  be  extremely  hard  that,  if  a  person,  entitled  to  administra- 
tion, is  opposed  in  the  Ecclesiastical  Court,  and  does  any  acts 
pendente  lite  to  make  himself  executor  de  son  torty  those  acts 
should  not  be  purged  by  his  afterwards  obtaining  letters  of 
administration.  And  they  added  that  the  granting  administra- 
tion legalises  those  acts  which  were  tortious  at  the  time.  With 
respect  to  the  first  point  in  this  case,  the  opinion  of  Lord  Gh.  J. 
Holt  in  Salk.  318,  is  decisive ;  where  he  says,  ''  If  H.  get  the 
goods  of  an  intestate  into  his  hands,  and  administration  be 
granted  afterwards,  yet  he  remains  chargeable  as  a  wrongful 
executor,  unless  he  deliver  the  goods  over  to  the  administrator 
before  the  action  is  brought,  and  then  he  may  jiled^d  pleiie  admin- 
istravit."  From  all  the  authorities  it  is  clear,  first,  that  an  exe- 
cutor d^  son  tort  must  deliver  over  the  goods  of  the  intestate  to 
the  rightful  administrator  before  an  action  is  brought  against 
him ;  and  secondly,  that,  though  he  be  a  creditor  of  a  superior 
nature,  he  cannot  retain  in  satisfaction  of  his  own  debt.  There- 
fore we  are  of  opinion  that  both  these  pleas  are  bad ;  and  conse- 
quently there  must  be 

Judgment  for  the  plaintiffs. 


This  case  was   subsequently  brought    into   the   Exchequer 

Chamber  (by  the  defendant  as  plaintiff  in  error)  on  a  writ  of  error 

*  This  case  is  reported  in  1  Keb.  285 ;  and  it  explains  some  parts  of  the 
case  as  reported  in  1  Sid. 
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and  was  there  twice  argued,  the  first  time  in  Easter  Term,  1791,  1790. 

by  Wood  for  the  plaintiff  in  error  and  Botver  for  the  defendants  in  cubtis  v. 

error  ;  the  second  time  in  Trinity  Term,  1791,  by  Gibbs  for  the  ^*^o^- 
plaintiff  in  error,  and  Bower  for  the  defendants  in  error,  and 

On  this  day,  Friday,  10th  of  February,  1792,  after  considera- 
tion— 

Lord  Loughborough  declared  the  unanimous  opinion  of  the  [2  H.  Bi.  26.] 
Court,  that  whatever  hardship  or  inconvenience  there  might  be 
in  the  decision,  yet  as  the  law  was  settled,  the  Court  ought  not 
to  overturn  it.  That  on  both  the  points  rested  upon  in  the  argu- 
ment, the  law  was  established  by  a  series  of  authorities  from 
Coulter's  case  to  that  in  Salk.  813,  that  an  executor  de  son  tort 
could  not  retain  for  his  own  debt,  though  of  a  superior  nature, 
nor  could  he  avail  himself  of  a  delivery  over  of  the  effects  to  the 
rightful  administrator,  after  action  brought,  nor  of  the  assent  of 
the  administrator  to  his  retainer,  so  as  to  defeat  the  action  of  the 
creditor. 

Judgment  affirmed,^ 


THE  KING  V.  JAMES  BEESTOK  i^^- 

April  24 

(3  T.  E.  692—695.)  - 

Under  the  9  Qeo,  I.  c.  7,  s.  4,  which  enables  the  churohwardens  and 
overseers,  with  the  consent  of  major  part  of  the  parishioners,  to  contract 
for  the  providing  for  the  poor,  it  is  not  necessary  that  all  the  church- 
wardens and  overseers  should  concur;  the  contract  of  a  majority  of  them 
will  bind  the  rest. 

This  was  a  rule  calling  on  the  defendant,  one  of  the  overseers 
of  Drayton  in  Hales,  Salop,  to  shew  cause  why  a  mandamus 
should  not  issue,  commanding  him  to  pay  to  William  Atherton, 

*  At  the  close  of  the  first  argu-  Afterwards  Bower  said,  that,  ac- 
ment,  a  doubt  was  suggested  by  Mr.  cording  to  the  desire  of  the  Court, 
Justice  GoxTiiD,  whether  the  Stat.  43  he  had  looked  into  the  statute,  but 
£liz.  c.  8,  s.  2,  had  not  given  an  ex-  that  it  appeared  to  him  clearly  to  re- 
ecutor  de  son  tart  a  general  right  to  late  only  to  the  case  of  fraudulent 
retain  for  his  own  debt,  and  the  administrations,  which  it  was  design- 
counsel  for  the  defendants  in  error,  ed  to  prevent.  To  which  opinion 
were  desired  to  advert  to  that  statute,  the  Court  seemed  to  assent, 
previous  to  the  second  argument. 
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1790.  the  weekly  sum  of  61. 6«.  2d.,  until  such  payments  should  amount 
THB^Enro  v.  to  802.  The  parishioners  or  inhabitants  assembled  in  December, 
BBMTON.  lygg^  ^  pursuauce  of  the  usual  and  public  notice  for  that 
purpose  given  by  an  order  consented  and  approved  of  the 
churchwardens  and  overseers  or  the  major  part  of  them  entering 
into  a  contract  with  William  Atherton  for  keeping,  maintaining, 
and  employing  the  poor  of  that  parish.  In  consequence  of  which 
the  three  churchwardens  and  two  of  the  overseers  did  contract 
with  Atherton  for  that  purpose ;  but  the  defendant  who  was  one 
of  the  overseers  refused  to  join.  And  the  question  was,  whether 
it  was  necessary  that  all  the  churchwardens  and  overseers  should 
concur  in  making  this  contract,  or  whether  the  majority  of  them 
did  not  bind  the  rest.  The  9  Geo.  I.  c.  7,  s.  4,  on  which  this 
contract  was  made,  enables  the  churchwardens  and  overseers  of 
the  poor  of  any  parish,  with  the  consent  of  the  major  part  of  the 
parishioners  or  inhabitants  in  vestry  assembled  &c.  to  contract. 
It  was  admitted  that  the  defendant  had  so  much  money  in  his 
hands,  to  be  applied  for  the  relief  of  the  poor,  which  he  had 
refused  to  apply  to  this  purpose. 

Erskine  and  Caldecott  shewed  cause  against  this  rule. 

Leycester  and  Lane,  contra,  were  stopped  by  the  Court. 

Lord  Kbnyon,  Ch.  J. : 

[  594  ]  The  construction  contended  for  must  have  prevailed,  if  the 

Legislature  had  in  express  terms  required  it :  but  as  it  would  be 
attended  with  manifest  inconvenience,  the  argument  ab  inconve- 
nienti  ought  to  have  great  weight  in  this  case  where  the  Legisla- 
ture have  not  so  required  it.  A  contract  has  been  entered  into 
in  which  the  parish  at  large  is  concerned,  and  which  the  Act  of 
Parliament  has  enabled  the  parish  officers  with  the  concurrence 
of  the  parish  to  enter  into,  and  the  question  is  whether  one 
obstinate  man,  in  opposition  to  all  the  rest  of  the  parish,  in  an 
act  in  which  they  are  more  interested  than  he  is,  shaU  be  able 
to  defeat  their  purpose.  I  do  not  mean  to  say  that  the  church- 
wardens and  overseers  are  technically  a  corporation ;  but  as  far 
as  concerns  the  regulation  of  the  poor  of  the  parish  they  stand 
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in  pari  radone.  And  in  the  instance  of  corporations  the  act  of  1790. 
the  majority  binds  the  whole ;  so  much  so  that  the  Court  will  thbIEiho  v. 
compel  the  person,  who  has  the  custody  of  the  corporate  seal,  to  bbbbtok. 
affix  it  to  any  act  according  to  the  vote  of  the  majority,  though 
against  the  consent  of  such  person ;  as  was  done  in  the  case  of 
Wadham  College.*  However  I  do  not  go  on  the  ground  of  this 
similitude :  but  the  foundation  of  my  opinion  is  this ;  the  stat. 
48  Eliz.  c.  2,  has  directed  that  the  general  acts  to  be  done  by  the 
churchwardens  and  overseers  respecting  the  poor  shall  be  done 
by  the  majority  of  them ;  and  I  think  that  the  spirit  of  that 
statute  pervades  all  the  subsequent  acts  respecting  the  govern- 
ment of  the  poor.  The  statute  in  question  I  consider  as 
engrafted  on  the  48  Eliz.;  qualifying  the  particular  act,  but 
referring,  for  the  execution  of  it,  to  the  manner  pointed  out  by 
that  statute.  Besides,  in  common  understanding,  what  is 
required  to  be  done  by  the  churchwardens  and  overseers  is  satis- 
fied by  being  done  by  a  majority.  And  indeed  if  we  were  to 
determine  otherwise,  the  inconvenience  would  be  so  great  as  to 
make  it  .necessary  for  the  Legislature  to  interfere  and  pass 
another  law.  This  is  very  different  from  the  case  of  trustees  in 
settlements,  who  are  generally  chosen  by  the  different  branches 
of  the  family,  in  which  case  it  is  necessary  that  they  should  all 
concur  in  every  act,  in  order  that  each  may  protect  the  interest 
which  he  was  appointed  to  guard.  With  respect  to  the  case 
cited  from  8  Mod. ;  that  perhaps  was  determined  on  the  ground 
that  the  churchwardens  were  to  be  considered  as  an  integral 
part ;  though  indeed  if  that  were  res  Integra,  I  should  be  in- 
clined to  make  a  contrary  determination,  because  the  48  Eliz. 
enacts  that  the  churchwardens  with  certain  other  persons  shall  be 
called  overseers  of  the  poor.  On  the  whole  then,  as  our  opinion 
does  not  contradict  the  words  of  the  9  Geo.  I.,  but  is  conformable 
to  the  meaning  of  it,  this  rule  must  be  made  absolute. 

All  the  other  judges  concurred ;  and 

BuLLBR,  J.  added  : 

The  general  usage  under  another  clause  of  this  Act  ever  since       [  696  ] 
*  Vid.  B.  v.  Dr.  Windham,  Warden  of  Wadham,  Cowp.  377. 


I, 


BBE8T0N. 
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1790.  it  passed  shews  what  the  general  understanding  has  been  of  the 
The  Kino  «.  intention  of  the  Legislature  upon  this  point.  The  8th  section, 
speaking  of  the  time  of  notice  to  be  given  of  appeals  from  orders 
of  removal,  says  that  no  appeal  shall  be  proceeded  on,  unless 
reasonable  notice  be  given  by  the  churchwardens  and  overseers 
of  the  parish  appealing  unto  the  churchwardens  and  overseers 
of  the  other  parish.  But  it  never  was  imagined  that  a  notice 
given  only  by  three  churchwardens  and  overseers  was  in- 
sufficient; the  contrary  opinion  has  always  been  held.  The 
usage  therefore  shews  what  is  meant  by  the  general  term 
"  churchwardens  and  overseers." 

Rtde  absolute. 


1790.       JAEMAN  V.  WOOLLOTON  and  Another,  Assignees 
^—'  OF  DOVEY,   A  Bankeupt. 

(3  T.  E.  618—623.) 

A  woman  'may  before  marriage,  with  the  consent  of  her  intended 
husband,  oonyey  all  her  stock  in  trade  and  furniture  to  trustees,  to 
enable  her  to  carry  on  her  business  separately ;  and  if  the  husband  do 
not  intermeddle  with  them,  and  there  be  no  fraud,  such  effects  (though 
fluctuating)  are  not  liable  to  his  debts.  But  whether  the  trade  be 
carried  on  solely  by  the  wife,  or  jointly  with  the  husband,  is  a  question 
of  fact  for  the  jury ;  and  if  they  determine  the  latter,  the  stock  in  trade 
is  liable  to  the  debts  of  the  husband.  But  even  in  such  a  case  the 
furniture  is  not,  though  remoyed  to  the  husband's  house.  It  is  no 
objection  to  such  a  settlement  that  there  is  no  inyentory  of  the  goods 
intended  to  be  thus  settled. 

Trover  for  goods,  consisting  of  certain  stock  in  trade,  and 
some  furniture,  brought  by  the  plaintiff,  who  was  trustee  for 
the  bankrupt's  wife  under  her  marriage  settlement ;  by  which 
deed  made  previous  to  her  marriage,  after  reciting  ^*  that  it  was 
agreed  between  the  parties  that  the  wife's  stock  in  trade,  book 
debts,  &c.  should  be  assigned  to  a  trustee  in  trust  for  her 
separate  use  and  disposal,  and  to  the  intent  that  she  might  carry 
on  her  trade  at  her  own  risk  and  charges,  and  for  her  own 
separate  and  exclusive  benefit ;  she  assigned  to  the  plaintiff  all 
and  singular  her  stock  in  trade,  and  other  effects,  at,  in,  or 
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about,  and  belonging  to,  the  apartments  then  in  her  occupation,  i790. 
being  part  of  an  house,  No.  78,  in  Welbeck  Street,  and  also  the  jamian  v. 
book,  and  other,  debts  then  due  and  owing,  and  thereafter  to  Woolloton. 
grow  due  to  her  in  the  course  of  her  business  (of  a  milliner),  and 
all  other  her  monies  and  effects  in  her  said  trade ;  in  trust  for 
her  separate  use,"  &c.  There  was  no  schedule  of  the  goods 
annexed  to  the  trust  deed,  or  referred  to  therein,  but  the  furni- 
ture in  question  and  some  other  articles  were  contained  in  an 
inventory  kept  by  the  trustee.  For  some  time  after  the  marriage 
the  wife  carried  on  her  trade  in  Welbeck  Street  separately  from 
her  husband,  who  was  a  linendraper  in  Marylebone  Street ;  but 
latterly  all  her  effects  were  removed  to  his  house,  and  she  carried 
on  her  trade  in  a  separate  apartment  there.  It  appeared  that 
the  husband  paid  the  rent  of  the  house,  and  had  been  at  the 
expense  of  fitting  up  the  shop,  but  there  was  contradictory 
evidence  with  respect  to  the  manner  of  the  wife's  carrying  on  her 
business,  whether  for  her  own  separate  use  or  not.  The  jury 
found  that  it  was  not  carried  on  separately,  and  gave  a  verdict 
for  the  defendants  as  to  the  stock  in  trade,  but  found  a  verdict  for 
the  plaintiff  for  the  furniture.  As  to  which  latter,  the  defendants' 
counsel  moved  to  set  aside  the  verdict  and  grant  a  new  trial ;  on 
the  ground  that  the  trust  deed  did  not  protect  this  property ;  and 
if  it  did,  that  the  assignees  were  entitled  to  keep  possession  of  it 
by  virtue  of  the  21  Jac.  I.  c.  19. 

Erskine,  Baldwin,  and  Shepherd,  who  were  to  have  shewn 
cause,  were  stopped  by  the  Court. 

Mingay,  Bower,  and  Manley,  contrh, 

LoRp  Kbnyon,  Ch.  J. : 

How  far  it  would  have  been  wise  to  have  determined  originally  [  621  ] 
that  the  actual  possession  should  be  considered  as  decisive 
evidence  of  all  property  is  a  question  now  too  late  to  be  discussed. 
Because  as  far  back  as  the  year  books*  a  gradual  was  limited  to 
A.  for  life,  and  afterwards  to  B.  In  modem  times  the  courts, 
proceeding  upon  the  same  principle,  have  said  that  personal 

•  37  Hen.  VI.  30  ('*  un  book,  w.  a  Graile  "). 


4. 


I 
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1790.  property  may  be  carved  out  in  the  same  mamier,  and  poaaesaion 
JasmIk  v.  given  to  one  for  life  and  then  over.  Now  in  this  case,  before  the 
WooLiiOTOH.  bankrupt's  marriage  a  formal  settlement  was  made  of  all  the 
wife's  property  with  the  consent  of  both  parties.  It  is  true 
indeed  that  there  was  no  enumeration  of  the  articles  of  which 
her  property  consisted;  and  though  that  circumstance  was 
mentioned  with  many  others  by  Lord  Mansfield  in  Cadcgan  v. 
Kennet  it  does  not  follow  that  he  would  have  been  of  a  different 
opinion  if  that  circumstance  had  not  existed  in  that  case.  And 
I  do  not  see  what  difference  it  could  make;  for  a  schedule 
conveys  no  information  to  the  rest  of  the  world:  if  it  were 
annexed  to  the  settlement,  its  existence  would  only  be  known  to 
the  parties  interested  in  it ;  and  therefore  such  a  transaction  as 
this  would  be  equally  open  to  fraud  if  there  had  been  a  schedule 
of  this  furniture  as  it  is  now.  But  the  jury  have  by  their  verdict 
negatived  fraud ;  and  to  be  sure  there  was  no  ground  even  to 
impute  it  to  the  transaction.  And  at  the  trial  the  furniture 
claimed  as  the  wife's  property  was  fairly  identified.  Neither  do 
I  think  that  this  case  is  affected  by  the  21  Jac.  I. ;  the  words  of 
that  statute  furnish  an  answer  to  the  defendant's  argument ;  for 
they  are  ''  that  if  any  person  shall  become  bankrupt,  and  at  such 
time  shall  by  the  consent  of  the  true  owner  have  in  his  posses- 
sion, order,  and  disposition,  any  goods  whereof  he  shall  be  the 
reputed  owner,  and  take  upon  him  the  sale,  alteration,  or  dis- 
position, as  owner,  &c.  the  commissioners  may  sell,"  &c. 

[  622  ]  AsHHTTBST,  J.  declared  himself  of  the  same  opinion  on  both 

points. 

BULLBR,  J. : 

[  622  ]  As  it  strikes  me  at  present,  I  think  the  verdict  bears  rather 

hard  upon  the  wife  respecting  the  stock  in  trade.  For  the 
weight  of  evidence  is  I  think  against  the  defendants  upon  that 
point,  and  there  is  no  pretence  to  say  that  there  was  fraud  in 
any  part  of  the  case.  This  motion  has  been  made  on  two 
grounds:  first,  that  there  was  no  inventory,  or  any  specific 
account,  of  the  furniture  annexed  to  the  deed,  so  as  to  identify 
the  wife's  property ;  and  2dly,  that  the  defendants  are  entitled 
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to  these  goods  under  the  21  Jac.  I.  c.  19.  With  respect  to  the  1790. 
latter  point,  it  is  sufficient  to  say  that  the  husband  had  not  the  jabmak  v. 
order  and  disposition  of  this  property  with  the  consent  of  the  Woolloton. 
real  owner.  The  trustee  was  the  legal  owner ;  and  he  gave  no 
consent  for  such  purpose:  and  the  wife's  possession  in  the 
manner  proved  at  the  trial  is  no  evidence  of  fraud ;  for  she  was 
the  agent  for  the  trustee.  The  objection  arising  from  the  want 
of  a  schedule  annexed  has  no  weight :  if  a  schedule  were  neces- 
sary, here  was  an  inventory  which  will  sufficiently  answer  the 
purpose.  But  I  think  it  is  unnecessary,  considering  the  nature 
of  the  property ;  it  was  not  always  to  remain  in  the  same  state ; 
the  very  object  of  the  settlement  was  that  the  wife  should  sell  the 
goods  and  purchase  others,  in  order  to  make  a  profit  of  them. 
In  the  case  of  Haselinton  v.  OiU  some  of  the  goods  taken  in 
execution  were  not  those  mentioned  in  the  settlement,  but  stock 
bought  by  the  wife  with  the  profits  of  the  sale  of  the  milk. 
That  case  is  an  authority  for  the  present  throughout. 

Gbosb,  J.,  agreed  in  both  points.  [  623  ] 

Rvle  discharged. 


COOKE  V.   OXLET.  1790. 

(3  T.  E.  663—654.)  MayU. 

A  promiBe  by  A.,  made  at  B.'s  request,  to  keep  open  an  offer  for  the 
sale  of  goods  by  A.  to  B.  for  a  certain  time,  is  without  consideration  and 
not  binding  on  A.* 

Tms  was  an  action  upon  the  case ;  and  the  third  count  in  the 
declaration,  upon  which  the  verdict  was  taken,  stated  that  on,  &c. 
a  certain  discourse  was  had,  &c.  concerning  the  buying  of  266 
hogsheads  of  tobacco ;  and  on  that  discourse  the  defendant 
proposed  to  the  plaintiff  that  the  former  should  sell  and  deliver 
to  the  latter  the  said  266  hogsheads  [at  a  certain  price]  ;  where- 
upon the  plaintiff  desired  the  defendant  to  give  him  (the  plaintiff) 
time  to  agree  to  or  dissent  from  the  proposal  till  the  hour  of  four 
in  the  afternoon  of  that  day,  to  which  the  defendant  agreed ; 
and  thereupon  the  defendant  proposed  to  the  plaintiff  to  sell  and 

«  See  atevemon  y.  Maclean  (1880)  6  Q.  B.  D.  at  p.  351,  49  L.  J.  Q.  B.  701. 
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1790.  deKver  the  same  upon  the  terms  aforesaid,  if  the  plaintiff  yrould 
Cooke  v.  agree  to  purchase  them  upon  the  terms  aforesaid,  and  would  give 
OxLKT.  notice  thereof  to  the  defendant  before  the  hour  of  four  in  the 
afternoon  of  that  day ;  the  plaintiff  averred  that  he  did  agree 
to  purchase  the  same  upon  the  terms  aforesaid,  and  did  give 
notice  thereof  to  the  defendant  before  the  hour  of  four  in  the 
afternoon  of  that  day;  he  also  averred  that  he  requested  the 
defendant  to  deliver  to  him  the  said  hogsheads,  and  offered  to 
pay  to  the  defendant  the  said  price  for  the  same,  yet  that  the 
defendant  did  not,  &c. 

A  rule  having  been  obtained  to  shew  cause  why  the  judgment 
should  not  be  arrested,  on  the  ground  that  there  was  no  con- 
sideration for  the  defendant's  promise, 

Erskine  and  Wood  now  shewed  cause.  This  was  a  bargain 
and  sale  on  condition ;  and  though  the  plaintiff  might  have 
rescinded  the  contract  before  four  o'clock,  yet  not  having  done  so, 
the  condition  was  complied  with,  and  both  parties  were  bound  by 
the  agreement.  The  declaration  considered  this  as  a  complete 
bargain  and  sale ;  for  the  breach  of  the  agreement  is  for  not 
delivering  the  tobacco,  and  not  for  not  selling  it. 

Lord  Kbnyon,  Ch.  J.   (stopping  Bearcroft,  who  was  to  have 
argued  in  support  of  the  rule) : 

[  653  ]  Nothing  can  be  clearer  than  that  at  the  time  of  entering  into 

this  contract  the  engagement  was  all  on  one  side  ;  the  other  party 
was  not  bound ;  it  was  therefore  nudum  pactum. 

BULLER,  J. : 

[  654  ]  It  is  impossible  to  support  this  declaration  in  any  point  of 

view.  In  order  to  sustain  a  promise,  there  must  be  either  a 
damage  to  the  plaintiff,  or  an  advantage  to  the  defendant :  but 
here  was  neither  when  the  contract  was  first  made.  Then  as  to 
the  subsequent  time,  the  promise  can  only  be  supported  on  the 
ground  of  a  new  contract  made  at  four  o'clock ;  but  there  is  no 
pretence  for  that.  It  has  been  argued  that  this  must  be  taken 
to  be  a  complete  sale  from  the  time  when  the  condition  was 
complied  with :  but  it  was  not  complied  with,  for  it  is  not  stated 
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that  the  defendant  did  agree  at  four  o'clock  to  the  terms  of  the        i79a 
sale ;  or  even  that  the  goods  were  kept  till  that  time,  Cooke  v. 

GXLET. 

Grose,  J. : 

The  agreement  was  not  binding  on  the  plaintiff  before  four       [  ^oi  ] 
o'clock ;  and  it  is  not  stated  that  the  parties  came  to  any  sub- 
sequent agreement ;  there  is  therefore  no  consideration  for  the 
promise. 

Rule  absolute,* 


K.   B.   TRINITY  TERM.  1790. 

June  8. 


SMITH,   One,   &c.   v.  BOWEE. 

(3  T.  R.  662—665.) 

To  preyent  the  Statute  of  Limitations  from  running,  there  must  be  a 
writ  duly  continued. 

Case  upon  promises.  Fleas,  the  general  issue,  and  the  Statute 
of  Limitations. 

There  was  a  replication  which  set  forth  certain  proceed- 
ings, whereby  it  was  contended  that  the  effect  of  the  statute 
was  obviated.  The  nature  of  the  proceedings,  so  far  as 
relates  to  any  general  principle,  sufficiently  appears  from  the 
judgments. 

Lord  Kbnyon,  Ch.  J. : 

It  is  true  that  if  an  action  be  commenced,  though  informally,  [  664  ] 
to  prevent  the  operation  of  the  Statute  of  Limitations,  it  will 
have  that  effect  if  it  be  duly  continued  ;  but  the  question  here  is, 
whether  the  action  were  duly  continued  or  not.  The  mode  of 
continuing  a  bill  of  Middlesex  or  a  latitat  is  very  familiar ;  it  is 
in  every  day's  practice.  But  here  the  plaintiff  abandoned  the 
proceedings  on  the  bill  of  Middlesex,  and  sued  out  an  attach- 

*  This  judgment  was  afiftrmed  in  the  Exchequer  Chamber :  M.  32  Geo.  III. 
R.R. — ^VOL.  I.  8  » 
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1790.        ment  of  privilege,  which  bears  no  analogy  to  the  former  proceed- 
Smith  V,     ing«    I  ^^  therefore  clearly  of  opinion  that  this  was  not  a 
BowEB.      continuance  of  the  former  suit,  and  that  the  replication  cannot  be 
supported. 

ASHHURST,  J. : 

[  664  ]  In  order  to  prevent  the  Statute  of  Limitations  from  nmning, 

it  is  absolutely  necessary,  not  only  that  a  writ  should  be  sued 
out,  but  that  it  should  be  regularly  continued.  Where  indeed 
the  plaintiff  has  been  guilty  of  an  omission,  or  mere  irregularity, 
the  Court  will  interpose  and  grant  him  an  indulgence  for  the 
sake  of  preserving  the  right  of  action  ;  and  it  is  on  that  ground 
that  we  permit  continuances  to  be  added  afterwards.  But  where 
it  is  admitted  that  the  party  has  discontinued,  he  cannot  sue  out 
a  writ  of  a  different  nature  and  consider  it  as  a  continuation  of 
the  former  action:  he  must  pursue  his  action  in  the  mode 
allowed  by  the  Courts. 

BULLBR,  J. : 

[  fi64  ]  The  word  "  continuance  "is  so  plain  and  simple  in  itself  that 

it  is  not  capable  of  two  interpretations.  When  we  speak  of  writs 
being  continued,  we  mean  that  it  must  appear  on  the  record  that 
the  Court  has  from  time  to  time  kept  the  original  suit  alive ;  and 
that  the  plaintiff  is  proceeding  to  bring  the  defendant  into  Court 
on  the  suit  originally  commenced.  But  it  must  appear  on  the 
record  that  it  was  a  continuance  of  the  original  writ.  Now  here 
a  bill  of  Middlesex  was  sued  out,  which  was  continued  down  to  a 
certain  time,  when  that  proceeding  stopped,  and  then  the  plaintiff 
sued  out  an  attachment  of  privilege,  which  was  not  a  continuance 
of  the  former  writ ;  for  it  has  no  connection  with  it.  The  cases 
from  Shower  and  Barnes  were  cited  to  shew  that  an  attachment 
of  privilege  was  only  as  a  latitat,  and  not  as  an  original  writ :  but 
that  proves  that  it  is  not  a  latitat ;  for  nullum  simile  est  idem. 
With  respect  to  the  instances  put  of  a  person  becoming  a  member 
of  parliament,  or  an  attorney,  after  he  is  sued ;  it  will  be  time 
enough  to  decide  the  former  when  it  occurs:  but  the  latter  is 
too  clear  to  admit  of  a  doubt ;  for  he  cannot  avail  himself  of  the 
privilege  which  is  conferred  on  him  after  the  action  is  brought : 
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and,  if  in  such  a  case  he  were  to  plead  his  privilege,  the  plaintiff        1790. 
might  reply  that  the  writ  was  sued  out  against  him  before  he      smith  r. 
became  an  attorney.  Boweb. 

Grose,  J. : 

The  Statute  of  Limitations  *  enacts  that  all  actions  upon  the       [  666  ] 
case,  &c.  shall  be  commenced  and  sued  within  six  years  next  after 
the  cause  of  action:  but  this  suit  was  not  commenced  within 
that  time ;  for  a  bill  of  Middlesex  and  an  attachment  of  privilege 
cannot  be  said  to  be  one  and  the  same  suit. 

Jud/jmcnt  for  the  defendant. 


T.    POMEEY,    Assignee    of   J.   POMERY,    v.    PAR-       1790. 
TINGTON  AND  Another,  Executors  of  M.  GRYLLS.         •^!!1^ 

(3  T.  R.  665—678.) 

Under  the  settloment  of  an  estate,  with  a  power  to  the  tenant  in 
possession  to  let  all  or  any  part  of  tho  promises  so  as  the  usual  rents  be 
reserved,  a  lease  of  tithes,  which  had  never  been  let  before,  was  held 
void.  In  all  these  cases  the  intention  of  the  parties  is  to  govern  the 
Court  in  construing  the  power. 

This  was  an  action  of  covenant.  The  question  in  this  case 
related  to  the  power  in  a  will  whereby  the  testator  devised  all  his 
manors,  messuages,  lands,  tenements,  and  hereditaments,  with 
their  appurtenances,  to  W.  and  certain  other  persons  by  way  of 
successive  legal  limitations ;  and  declared  his  intent  to  be,  that 
notwithstanding  any  use  or  estate  therein  limited,  it  should  be 
lawful  to  the  said  W.  for  and  during  the  term  of  his  natural  life, 
and  afterwards  to  every  other  person  to  whom  the  lands  and 
premises  aforesaid  should  by  virtue  of  the  limitations  aforesaid 
come  and  descend,  as  the  same  should  happen,  at  his  and  their 
wills  and  pleasure,  from  time  to  time  and  at  all  times  by  any 
deed,  &c.  to  grant,  demise  and  lease  all  or  any  of  the  said  manors, 
parts  of  manors,  messuages,  lands,  tenements,  and  heredita- 

*  21  Jao.  I.  0.  16,  B.  3. 

SB  2 


1 


Pabtington. 
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1790.  ments,  to  any  person  or  persons  whomsoever,  for  one,  two,  or 
PoMSBT  «.  three  life  or  lives,  or  for  the  term  of  99  years,  to  be  determinable 
on  the  deaths  of  one,  two,  or  three  person  or  persons,  either  in 
possession  or  reversion  ;  so  as  the  usual  rents,  and  other  yearly 
payments,  dues,  reservations,  and  heriots  be  from  time  to  time 
reserved,  &c. ;  and  so  as  there  should  not  be  at  any  one  time  any 
greater  or  larger  estate  upon  anyone  tenement,  or  part  of  a  tene- 
ment, BO  leased,  demised,  and  granted,  than  for  three  lives,  or 
for  99  years,  determinable  on  the  deaths  of  one,  two,  or  three 
person  or  persons,  either  in  possession  or  reversion ;  and  so  as 
such  lease  or  leases,  should  not  be  made  dispunishable  of  waste. 
A  tenant  for  life  under  this  will  had,  purporting  to  exercise  this 
power,  made  a  lease  of  tithes,  which  had  never  been  leased  before 
the  execution  of  the  will. 

Lens,  for  the  plaintiff,  contended  that  the  tenant  for  life  had 
no  power  to  make  the  lease  in  question.  He  cited  Mountjoy's  ease 
(5  Co.  2  b.  and  Moore,  197) ;  Baggot  v.  Oughton  (8  Mod.  249,  and 
Fortescue,  832) ;  Tristram  v.  Baltinglasa  (Vaughan,  35) ;  Walker 
V.  Wakeman  (1  Ventr.  294,  and  2  Lev.  150)  • 

Lawrence f  Serjeant,  and  Burroughs  contra  : 

There  are  several  authorities  to  shew  that  this  lease  may  be 
supported  under  the  power.  The  first  of  them  is  Comherford'z 
case,  which  has  always  been  considered  as  a  leading  authority 
on  this  question.  That  is  not  an  abridged,  but  an  original 
manuscript  case  of  Serjt.  Bolle;  and  it  has  been  repeatedly 
recognized  in  subsequent  cases ;  2  Lev.  150 ;  1  Ventr.  294 ;  12 
Mod.  151 ;  and  Dougl.  553.  The  case  of  Walker  v.  Wakeman* 
is  also  a  strong  authority ;  for  there,  though  the  power  required 
a  reservation  of  5«.  rent  for  every  acre  of  land,  a  lease  of  the 
rectory,  consisting  of  tithes,  was  held  good,  because  the  restric- 
tion was  inapplicable  to  the  subject  of  the  demise.  And  though 
Lord  TTalb  there  said  that  perhaps  he  should  have  been  of  a 
different  opinion,  had  the  question  not  been  decided,  yet  he  held 
himself  bound  by  the  authority  of  CcfmherforJCs  case,  and  thought 
the  law  on  this  subject  was  not  to  be  shaken.    The  case  of  Winter 

♦  2  Lev.  100. 
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V.  Loveday*  which  is  conformable  to  Camberford's  case,  takes  the  1790. 
distinction  between  such  qualifications  as  may  and  may  not  be  pomebt  v. 
dispensed  with :  namely,  "  where  a  qualification  is  annexed  to  a  p^tihoton. 
power  of  leasing,  which  if  observed  goes  in  destruction  of  the 
power,  the  law  will  dispense  with  such  qualification."  Here 
therefore  if  the  words  "  reserving  the  usual  rent,"  &c.  be  con- 
strued to  extend  to  the  whole  power,  it  will  destroy  the 
generality  of  that  power.  The  intention  of  the  devisor  was, 
that  the  usual  rent  should  be  reserved  for  such  parts  of  the 
premises  as  had  been  usually  letten  before,  but  not  to  restrain 
the  person  in  possession  from  also  letting  other  parts  of  the 
premises  which  had  not  been  before  demised.  In  Ooodtitle  and 
Fnnucanf-f  it  was  held  that,  under  a  power  to  lease,  &c.  "  so  as 
there  be  reserved  as  much  rent  as  is  now  paid  for  the  same,' 
the  manors  and  fisheries  were  well  let,  although  they  had  never 
been  demised  before :  and  Lord  Mansfield  thought  the  intention 
was  to  give  a  power  to  demise  all,  reserving  as  much  rent  in  the 
whole  as  had  been  paid  before.  There  is  also  another  authority 
in  Vin.  Abr.  title  "  Power,"  A.  4,  pi.  1,  where  it  is  said  that, 
under  a  power  to  make  leases,  reserving  so  much  rent  or  profit 
as  had  formerly  been  reserved  upon  every  demise  for  21  years,  or 
three  lives  in  possession  only,  lands  in  the  possession  of  the  feoffor 
might  be  demised  without  rent. 

Lens  in  reply. 

Lord  Kbkyon,  Ch.  J. : 

When  I  first  read  over  this  case  I  confess  I  entertained  no  [  674  ] 
doubt  upon  the  question ;  but  when  Comberford's  case  was  stated 
at  the  bar,  I  wished  to  see  on  what  ground  the  Court  proceeded  in 
determining  it.  For  if  certain  legal  ideas  be  annexed  to  certain 
technical  words,  as  in  the  case  of  limitations  of  real  estates, 
it  would  be  extremely  dangerous  to  depart  from  the  sense  given 
to  them  by  the  law,  however  apparent  the  intention  of  the  parties 
might  be  to  the  contrary.  Now  on  looking  into  that  case  the 
rule  will  be  found  to  be  clear  and  undoubted :  but  the  counsel, 
who  argued  Goodtitle  v.  Funncan^  in  stating  Comberford^s  case 
♦  Carth.  429.  t  DougK  643. 
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1790.  omitted  the  most  important  words,  namely,  that  the  intention  of 
PoMEBT  V.  the  parties  was  to  govern.  If  that  be  the  rule,  and  the  Judges 
pabtikgtoh.  Jjj  construing  the  particular  words  of  different  powers  have 
appeared  to  make  contradictory  decisions  at  different  times,  it  is 
not  that  they  have  denied  the  general  rule  but  because  some  of 
them  have  erred  in  the  application  of  the  general  rule  to  the 
particular  case  before  them.  For  in  all  the  cases  they  profess  to 
determine  upon  the  intention  of  the  parties.  It  is  not  necessary 
to  go  into  all  the  cases  which  have  been  cited ;  because  they  are 
all  arranged  in  Dougl.  654,  and  the  due  effect  given  to  them  Ly 
Lord  Mansfield  ;  from  all  which  he  at  last  extracts  the  general 
rule,  that  the  construction  of  these  powers  must  be  governed  by 
the  intention  of  the  parties.  And  in  applying  that  rule  to  the 
case  of  Baggot  v.  Oughton^  he  said,  ''  in  a  family  settlement  of  an 
estate,  consisting  of  some  ground  always  occupied  together  with 
the  seat,  and  of  lands  let  to  tenants  upon  rents  reserved,  the 
qualification  annexed  to  the  power  of  leasing,  that  the  ancient 
rent  must  be  reserved,  manifestly  excludes  the  mansion-house, 
and  lands  about  it,  never  let.  No  man  could  intend  to  authorize 
a  tenant  for  life  to  deprive  the  representative  of  the  family  of  the 
use  of  the  mansion-house.  The  words  in  such  a  case  shew  that 
the  power  is  meant  to  extend  only  to  what  has  been  usually  let. 
By  that  means  the  heir  enjoys  all  the  premises  in  the  settlement, 
just  as  they  were  held  by  his  ancestor,  the  tenant  for  life:  he 
has  the  occupation  of  what  was  always  occupied,  and  the  rent  of 
what  was  always  let."  Now  the  whole  of  this  reasoning  applies 
most  pointedly  to  the  case  before  us.  These  tithes  never  have 
been  let,  but  have  always  been  occupied  by  the  possessor  of  the 
estate.  Therefore  I  do  not  think  that  the  case  of  Baggot  v. 
Oughton  can  be  distinguished  from  this  in  principle.  That  case 
afterwards  went  to  the  House  of  Lords,  though  I  do  not  find  it 
in  Bro.  Pari.  Cases.*  This  is  the  broad  ground  on  which  I  am 
of  opinion  that  the  lease  in  question  is  not  a  valid  one.  There 
are  indeed  other  grounds  upon  which  stress  might  be  laid  to 
shew  that  this  was  the  intention  of  the  devisor,  if  it  were 
necessary  to  have  recourse  to  them.    In  the  enumeration  of  the 

*  It  appears  from  a  note  in  3  Mod.  381,  tLat  this  judgment  was  affinnod 
in  the  House  of  Lords. 
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property  to  be  leased  every  particular  mentioned  is  a  corporeal        1790. 

hereditament;  the  word  ''hereditament*' is  indeed  sufficiently    pomebt  r. 

comprehensive,  in  its  general  signification,  to  include  tithes ;  but  P-*^»tinotok. 

the  other  words,  which  accompany  it,  shew  the  sense  in  which 

it  is  to  be  taken  here.    Another  circumstance  is  that  the  leases 

are  not  to  be  dispunishable  of  waste ;   a  provision  which  could 

not  apply  to  tithes.    But  I  do  not  wish  to  rely  on  these  small 

circumstances,  my  opinion  being  founded  on  the  general  intention 

of  the  party,  which  is  fairly  to  be  collected  from  the  other  part  of 

the  case.    For  it  is  inconceivable  that  the  devisor  intended  under 

the  power  of  leasing  to  give  authority  to  reduce  the  value  of  the 

tithes  from  802.  to  19^.  a  year.    And  indeed  according  to  the 

defendant's  arguments,  the  lease  would  have  been  equally  good 

if  no  rent  at  all  had  been  reserved.    As  the  lease  in  question 

therefore  is  not  warranted  by  the  power,  it  is  void. 

AsHHURST,  J.,  BuLLER,  J.,  and  Grose,  J.  concurred.  [  676—677  ] 


FLAETY   r.   ODLUM.  1790. 

(3  T.  B.  G81— 683.)  /«»^10. 

The  creditors  of  an  inBolvent  debtor  may  compel  the  debtor  to 
include  in  his  schedule  everything  that  he  can  sell  for  his  own  benefit. 
But  the  half -pay  of  an  officer  is  not  the  subject  of  sale ;  and  therefore 
the  creditors  cannot  compel  him  to  include  it  in  his  schedule. 

On  a  rule  to  shew  cause  why  the  defendant,  an  insolvent 
debtor,  should  not  be  discharged  out  of  custody,  the  only  question 
was  whether  or  not  his  half-pay  as  a  lieutenant  in  a  reduced 
regiment  of  foot  should  be  included  in  his  schedule  delivered  in 
under  the  Lords'  Act. 

Marryat  opposed  the  discharge. 

Garrow,  contra,  was  stopped  by  the  Court. 

Lord  Kbnyon,  Ch.  J. : 
I  am  clearly  of  opinion  that  this  half-pay  could  not  be  legally       [  682  ] 
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1790.  assigned  by  the  defendant,  and  consequently  that  the  creditors 
FlIbtt  r.  &]^6  not  entitled  to  an  assignment  of  it  for  their  benefits.  Emolu- 
Odlum.  ments  of  this  sort  are  granted  for  the  dignity  of  the  State,  and 
for  the  decent  support  of  those  persons  yrho  are  engaged  in  the 
service  of  it.  It  would  therefore  be  highly  impolitic  to  permit 
them  to  be  assigned ;  for  persons,  who  are  liable  to  be  called  out 
in  the  service  of  their  country,  ought  not  to  be  taken  from  a  state 
of  poverty.  Besides  an  ofScer  has  no  certain  interest  in  his  half- 
pay;  for  the  king  may  at  any  time  strike  him  off  the  list. 
Indeed  assignments  of  half-pay  have  been  frequently  made  in 
fact,  but  they  cannot  be  supported  in  law.  It  might  as  well  be 
contended  that  the  salaries  of  the  Judges,  which  are  granted  to 
support  the  dignity  of  the  State  and  the  administration  of 
justice,  may  be  assigned. 

ASHHUBST,  J. : 

[  683  ]  All  voluntary  donations  of  the  Crown  are  for  the  honour 

and  service  of  the  State.  This  seems  from  the  cases  mentioned 
to  have  been  vexata  questio :  but  on  considering  the  consequences 
of  this  application,  it  seems  more  proper  that  half-pay  should 
not  be  assigned. 

BuLLEBi  J. : 

[  683  ]  What  the  duty  of  the  life-guardsmen  was  originally  we  do  not 

know:  but  for  some  time  past  these  places  have  been  held 
regular  objects  of  sale ;  and  if  an  office  may  be  sold  by  the  party 
himself,  it  is  assignable  for  the  benefit  of  his  creditors.  But 
that  is  very  different  from  the  present  case :  for  I  know  of  no 
authority  by  which  an  officer  may  sell  his  half-pay;  and  on 
principles  of  policy  he  ought  not  to  be  permitted  to  do  it.  If  the 
question  had  been  whether  or  not  the  pay  which  was  actually 
due  might  be  assigned,  I  should  have  thought  it,  like  any  other 
existing  debtj  assignable;  but  that  does  not  extend  to  future 
accruing  payments. 

'6bosB|  J. : 
[  683  ]  The  future  half-pay  could  not  have  been  sold  by  the  defendant 
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himself ;  and  therefore  his  creditors  cannot  compel  him  to  assign         1790. 
it  for  their  benefit.  Flaett  v. 


Odlum. 


The  prisoner  was  ordered  to  be  discharged  accordingly. 


DOUGLAS,    AND    PHILLI8    his    Wife,    and    Two  i^oo. 

Jurte  10 

Others  o.  PATKICK  —  ' 

(3  T.  B.  683—685.) 

In  order  to  constitute  a  legal  tender,  the  money  should  be  actually 
shown  to  the  person  to  whom  it  is  tendered ;  but  this  may  be  dispensed 
with  by  that  person  himself. 

On  the  trial  in  an  action  for  goods  sold,  it  appeared  that  after 
making  an  offer  which  was  not  accepted,  relating  to  the  plaintiff's 
claim  for  7i.  125.  lOd.  (which  was  the  sum  in  question  in  the 
action),  and  another  claim  for  1!.  58.,  the  defendant  went  a 
second  time  to  the  plaintiff,  and  said  that  he  had  eight  guineas 
and  an  half  in  his  pocket,  which  he  had  brought  for  the  purpose  of 
satisfying  both  the  demands,  but  the  plaintiff  then  told  him  that 
he  need  not  give  himself  the  trouble  of  offering  it,  for  he  would 
not  take  it,  as  the  matter  was  then  in  the  hands  of  his  attorney. 
It  was  objected  at  the  trial  that,  as  the  offer  of  71.  128.  lOd.  was 
never  specifically  made,  the  plaintiffs  were  entitled  to  recover ; 
and  they  accordingly  obtained  a  verdict.  A  motion  having  been 
made  by  Mingay  to  set  aside  that  verdict,  and  to  grant  a  new 
trial, 

Erskine  and  Manley  now  shewed  cause. 

Mingay  and  Walton^  contrd,  were  stopped  by  the  Court. 

LoBD  Eenyon,  Ch.  J. : 

It  is  no  objection  to  this  tender  that  the  money  was  not       r684] 

.   *  In  the  case  of  Capt.  Kennedy,  a     mined  by  the  Lord  Chancellor  about 
bankrupt,  the  same  point  was  deter-      a  year  and  a  half  previously. 
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1790.        actually  produced,  because  ^hat  was  said  by  one  of  the  plaintiffs 

Douglas  r.    superseded  the  necessity  of  it. 
Patrick. 

ashhubst,  j. : 

[  684  ]  In  order  to  constitute  a  legal  tender,  the  money  should  be 

actually  shewn  to  the  person  to  whom  it  is  tendered :  but  it  may 
be  dispensed  with  by  the  party  himself,  as  in  this  case.  And  as 
to  the  other  point,  there  is  no  doubt  but  that  a  tender  of  the 
greater  includes  the  smaller  sum. 

[  G85  ]  BuLLEB,  J.  Said  that  the  only  question  on  the  pleadings  was, 

whether  or  not  the  defendant  had  tendered  the  7L  128.  lOd.; 
and  that  was  clearly  proved,  for  it  was  included  in  the  larger 
sum. 

Gbose,  J. : 

[  685  ]  The  only  question  is  whether  the  sum  mentioned  in  the  plea 

were  or  were  not  tendered  at  all;  and  not  whether  it  were 
tendered,  mixed  with  any  other  sum  ?  and  of  this  there  is  no 
doubt. 


1790.         EKVING  AND  Others,    Executors  of  J.   ERVING, 
'^—''  V.   PETEES. 

(3  T.  B.  686-^93.) 

If  an  executor  plead  (to  an  action  on  bond)  payment,  and  omit  to 
plead  pkne  administravit,  and  a  yerdict  be  given  against  him  on  soch 
plea ;  it  operates  as  an  admission  of  assets  in  an  action  founded  on  that 
judgment,  suggesting  a  devastavit. 

Debt  on  a  judgment  recovered  by  the  plaintiffs  in  this  Court 
in  last  Trinity  term  against  the  defendant  as  executor  of  Moffatt, 
for  1,4772.  10^.  debt,  and  951.  damages,  adjudged  to  be  levied  of 
the  goods  of  the  intestate  in  the  defendant's  hands  to  be  admin- 
istered, if  he  had  so  much,  and,  if  not,  then  the  951.  to  be  levied 
of  the  defendant's  own  goods :  The  declaration  then  suggested  a 


Petsbs. 
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devastavit;   to  which  the  defendant  pleaded  that  he  had  not        ^^90. 
wasted  the  testator's  goods,  &c. ;   on  which  issue  was  joined.     Ebvino  v. 
At  the  trial  a  verdict  was  taken  for  the  plaintiffs  for  the  said  debt 
and  damages,  subject  to  the  opinion  of  this  Court  on  the  following 
case. 

The  plaintiffs  produced  in  evidence  the  record  of  the  judgment 
mentioned  in  the  declaration,  by  which  it  appeared  that  they 
had,  in  Easter  term,  1789,  brought  their  action  against  the 
defendant  as  executor  of  Moffatt  upon  a  joint  and  several  bond, 
executed  by  Moffatt  and  two  other  persons,  as  his  sureties,  to 
J.  Erving  deceased,  dated  the  29th  of  January,  1765,  condi- 
tioned for  the  payment  of  a  smaller  sum  of  money  on  the  29th  of 
January,  1766.  It  appeared  by  that  record  that  the  defendant 
pleaded  to  such  action  that  the  bond  was  not  the  deed  of  Moffatt, 
together  with  three  other  separate  pleas  of  payment  at  the  day, 
and  three  other  separate  pleas  of  payment  after  the  day,  by 
Moffatt  and  his  sureties  respectively;  and  that  the  plaintiffs 
having  tendered  issues  upon  those  several  pleas,  and  issues 
having  been  joined  thereon,  the  same  had  been  in  due  manner 
tried  in  London,  and  verdicts  found  for  the  plaintiffs  upon  all  the 
issues ;  whereupon  such  judgment  had  been  duly  given  by  the 
Court  as  is  mentioned  in  this  declaration.  The  plaintiffs  also 
gave  in  evidence  upon  the  trial  a  writ  of  fieri  facias,  issued  upon 
the  said  judgment  on  the  28rd  of  January,  returnable  on  the 
10th  of  February  then  ensuing,  commanding  the  sheriffs  of 
London  to  cause  the  said  debt  and  damages  to  be  levied  of  the 
goods  and  chattels  of  Moffatt,  in  the  hands  of  the  defendant,  as 
executor  of  Moffatt  to  be  administered,  if  he  had  so  much  thereof 
in  his  hands  to  be  administered ;  and  if  he  had  not  so  much, 
&c.  then  to  cause  the  said  damages  to  be  levied  of  the  proper 
goods  and  chattels  of  the  defendant.  The  plaintiffs  further  gave 
in  evidence  the  sheriffs'  return  to  the  said  writ  before  the  com- 
mencement of  the  present  action,  whereby  they  certified  that 
there  were  no  goods  or  chattels  in  their  bailiwick  of  Moffatt  at 
the  time  of  his  death  in  the  hands  of  the  defendant,  whereof 
they  could  cause  to  be  levied  the  debt  and  damages,  or  any  part 
thereof ;  and  that  the  defendant  had  not  any  proper  goods  or 
chattels  in  their  bailiwick,  whereof  they  could  cause  to  be  levied 
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1790.  the  damages  or  any  part  thereof ;  and  that  the  defendant  had 
Ebvino  «.  Bold,  eloigned,  and  wasted,  divers  goods  and  chattels,  &c.  of 
Pbtbes.  Moffatt,  to  the  amount  in  value  of  the  debt  and  damages.  The 
plaintiffs  gave  no  other  evidence  of  a  devastavit ;  and  no  evidence 
was  offered  on  the  part  of  the  defendant.  The  question  is, 
whether  the  evidence  so  given  is  sufficient  to  sustain  the  verdict 
on  the  part  of  the  plaintiffs. 

Marryatt,  for  the  plaintiffs,  was  stopped  by  the  Court. 

Woody  contra. 

Lord  Kbnyon,  Ch.  J. : 
[  687  ]  When  this  case  *  came  before  the  Court  they  seemed  to  be 

satisfied  that  the  plaintiffs  were  in  strictness  of  law  entitled  to 
recover.  It  strikes  me  as  bearing  extremely  hard  on  the  defen- 
dant ;  but,  hard  as  it  is,  he  must  submit  to  the  law  of  the  land, 
the  current  of  authorities  being  against  him.  I  have  endeavoured 
to  make  my  reason  coincide  with  those  authorities,  but  I  confess 
that  to  this  moment  I  have  met  with  nothing  to  convince  my 
mind.  It  seems  extraordinary  that  the  judgment  in  the  first 
action  should  not  be  a  judgment  ds  bonis  propriis,  if  the  executor 
be  liable  at  all  events ;  whereas  the  judgment  is  as  to  the  debt 
de  bonis  testatoris,  and  as  to  the  damages  de  bonis  testatoris,  ef,  si 
non^  de  bonis  propriis.  Now  as  the  judgments  given  in  the  courts 
of  law  are  the  best  evidence  of  what  the  law  is,  it  should  seem 
from  this  form  of  judgment  that  the  executor  is  not  liable  at  all 
events.  The  pleas  in  this  case  do  not  impute  anything  unjust  or 
unconscientious  to  the  defendant ;  after  the  bond  had  been  given 
twenty-four  years,  it  was  not  unreasonable  to  plead  payment,  and 
to  rest  on  the  presumption,  arising  from  the  length  of  time,  that 
it  had  been  paid.  Where  indeed  an  executor  pleads  matter  which 
is  false  within  his  own  knowledge,  it  is  reasonable  that  he  should 
suffer  by  it :  but  that  is  different  from  the  present  case.  When 
a  defendant  pleads  plene  administravit,  it  must  be  admitted  now 

*  This  case  came  before  the  Court  f endant :  but,  at  the  request  of  the 

on  a  motion  for  a  new  trial  in  the  parties,  it  was  tamed  into  a  fipecial 

last  term,  when  the  Court  expressed  case, 
a  strong  opinion   against  the  de- 
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that  he  is  only  answerable  to  the  amount  of  the  assets  proved ;         1790. 

and  yet  in  that  case  he  must  know  exactly  how  his  accounts     bbvino  r. 

stood.    It  seems  therefore  at  least  as  reasonable  that  the  defen*      Pstebb. 

dant  in  this  case  should  not  be  liable  as  in  that  where  the  plea 

must  in  many  instances  be  false  within  his  own  knowledge.    But 

in  such  case  it  was  held  by  Lord  Mansfield  in  Harrison  v.  Beccles 

that  the  executor  is  only  liable  to  the  amount  of  the  assets  in  his 

hands.     ''  There  to  an  action  of  assumpsit  the  defendant  pleaded 

non  assumpsit  and  plene  administravit.    It  was  insisted  that  if  the 

plaintiff  could  prove  assets  unadministered  to  any  small  amount, 

the  plaintiff  must  have  a  verdict  for  his  whole  demand.    But 

Lord  Mansfield  said,  The  law  was  certainly  understood  to  be 

so,  and  there  are  a  hundred  cases  so  determined.    This  struck  me 

as  absurd  and  wrong ;  I  therefore  consulted  my  brother  Denison 

and  the  other  Judges,  who  were  all  of  opinion  that  the  plaintiff 

ought  not  to  recover  of  the  executor  or  administrator  more  than 

the  assets  in  his  hands.    The  plaintiff  proved  two  notes,  which 

amounted  to  80{.  and  took  a  verdict  on  the  7io;i  assumpsit  for  the 

sum ;  and  having  proved  251.  assets  unadministered,  he  took  a 

verdict  on  the  plene  administravit  for  that  sum,  and  judgment 

quando,  &c.  for  the  residue."     I  think  that  decision  did  him  great 

honour.    However  that  does  not  govern  the  present  case.    But  I 

find  that  Lord  Hardwickb,*  in  determining  on  this  very  question, 

found  himself  bound  by  the  authority  of  Rock  v.  LeighUm,\  which 

he  observed  was  not  accurately  reported  in  Salkeld.    I  cannot 

therefore  set  up  my  judgment  against  the  opinions  of  Lord  Holt 

and  Lord  Hardwickb  :  I  yield  to  the  weight  of  the  authorities, 

but  not  to  the  reasoning  of  them. 

AsHHUBST,  J.  declared  himself  of  the  same  opinion.  [  689  ] 

Buller,  J. : 

The  reason  on  which  the  law  has  directed  that  the  judgment       [  C89  ] 
in  the  first  action  shall  be  entered  against  the  effects  of  the  testa- 
tor is  obvious,  when  it  is  considered.     The  action  is  brought  for 

*In  Bamaden  y.  Jack$on,  1  Atk.      and   Lord    Holt's   MS    quoted   by 
294.  Buller,  J.  infra, 

t  Salk.  310 ;   1  Lord  Baym.  509 ; 


PETEB8. 
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1790.  a  debt  due  from  him ;  and  the  creditor  has  no  right  to  call  on  the 
Ebving  r.  administrator  or  executor  but  in  respect  of  the  effects  which  he 
has  in  his  hands  belonging  to  the  deceased :  by  law  therefore  the 
creditor  is  to  be  paid  out  of  those  effects ;  and  unless  it  appear 
that  there  are  none  such,  the  proper  judgment  is  that  the  debt 
shall  be  paid  out  of  the  effects  in  the  hands  of  the  executor. 
That  is  the  ground  of  the  first  judgment  by  a  creditor ;  and  if 
so,  it  has  nothing  to  do  with  any  question  that  may  arise  on 
subsequent  facts.  The  question  then  is,  whether  the  executor 
by  his  own  acts,  and  in  what  cases,  may  make  himself  liable  cU 
bonis  propriia ;  on  this  the  authorities  are  decisive,  and  I  do  not 
think  that  they  are  contrary  to  reason.  The  case  before  Lord 
Mansfield  struck  him  as  being  singularly  hard,  and  attended 
with  injustice;  and  that  noble  Judge  thought  that  he  was 
deciding  on  principle  against  the  current  of  authorities.  It  is 
true  that  there  were  many  authorities  against  his  decision,  but 
the  doctrine  there  established  was  not  new ;  for  in  some  of  the 
precedents  in  Townsend's  Judgments,  there  is  the  very  form  of 
judgment  which  was  given  in  Harrison  v.  Beccles.*  That  case 
however  does  not  govern  the  present :  here  the  simple  question 
is,  whether  an  executor  or  administrator,  who  has  no  effects  in 
his  hands  belonging  to  the  testator,  and  will  not  take  advantage 
of  that  defence  at  the  proper  time,  shall  be  permitted  to  do  it 
afterwards.  Now  it  is  an  universal  principle  of  law  that,  if  a 
party  do  not  avail  himself  of  the  opportunity  of  pleading  matter 
in  bar  to  the  original  action,  he  cannot  afterwards  plead  it  either 
in  another  action  founded  on  it,  or  in  a  scire  facias  A  This  very 
question  appears  to  have  been  fully  and  finally  settled  in  the 
case  of  Rock  v.  Leighton.  (Here  Mr.  Justice  Bulleb  read  the 
following  note  of  that  case  from  Lord  Holt's  manuscript :) 

"  Mary  Rock  v.  Leighton,  late  sheriff  of  the  county  of  Salop. 
Action  upon  the  case  against  the  defendant  setting  forth  that 
Richard  Fugh  and  others  had  brought  an  action  of  debt  against 
Mary,  as  administratrix  to  her  husband,  Rock,  upon  a  bond  of 
1602.  entered  into  by  him  in  his  lifetime,  and  that  judgment  was 

*  Cor.  Lord  Mansfield  at  Guildhall,         t  Vide  Earl  v.  Hurtm,  2  Str.  732. 
June  2,  1769. 
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Peters. 


had  against  her  de  bonis,  &c. ;  and  thereupon  dk  fieri  facias  bemg  1790. 
taken  out  according  to  the  judgment,  and  delivered  to  the  sheriff,  Ebvino  v, 
who  levied  20Z.,  and  for  the  rest  returned  falsely  that  she  had 
wasted  the  goods  of  the  intestate,  and  thereupon  a  judgment  was 
given  to  have  execution  against  her  de  bonis  propriis,  vU  reverd 
she  had  not  wasted  the  goods  of  the  intestate  that  were  of  the 
value  of  the  residue  of  the  debt.  Upon  not  guilty  pleaded,  the 
cause  came  to  be  tried  before  me  the  sittings  after  Hilary  term, 
viz.  15th  February,  12  W.  III.  Upon  the  evidence  it  appeared, 
that  upon  a  treaty  of  marriage  with  the  intestate  Richard  Rock 
and  the  plaintiff  Mary  it  was  agreed  by  articles  in  writing,  that, 
in  consideration  of  1502.  which  she  brought  as  a  marriage-portion, 
Richard  Rock  (if  she  survived  him)  should  leave  her  worth  800Z. ; 
and  he  covenanted  with  Richard  Fyke,  the  brother  of  Mary,  to 
pay  the  8002.  to  him  for  her  use,  if  he  departed  this  life  before 
Mary.  Richard  Rock  died  ;  Mary  took  out  administration,  and 
put  in  an  inventory  that  amounted  to  2791.  In  Michaelmas  term, 
1694,  Richard  Fyke  commenced  an  action  of  debt  against  Mary 
for  the  8002.  and  recovered  by  nihil  dicit  and  execution  was  had 
upon  the  goods  by  a  bill  of  sale  upon  a  Jieri  facias  issued  in 
Easter  term  following  at  the  suit  of  the  executor  of  Fyke,  who 
had  recovered  the  judgment.  In  Hilary  term,  1694,  Fugh,  &c. 
commenced  their  action  in  the  Common  Fleas  against  the  plaintiff 
Mary  Rock,  as  administratrix  to  her  husband  Richard  Rock,  and 
she  let  judgment  go  by  default,  and  had  no  assets  above  the  279Z. 
mentioned  in  the  inventory.  I  was  of  opinion  that,  by  letting 
judgment  go  by  default  when  she  might  have  pleaded  the  judg- 
ment with  rieiis  inter  mains  tdtra  to  satisfy  that  judgment,  which 
would  have  been  a  good  bar,  she  had  tacitly  admitted  that  she 
had  assets  vltra,  and  was  concluded  by  such  her  omission ;  for 
which  purpose  I  cited  the  case  of  Kilbom  and  Rack  adjudged  in 
B.  R.  Hil.  1657.  A  judgment  in  debt  was  had  against  tenant  in 
tail,  who  died ;  and  scire  facias  being  issued  against  the  heir  and 
terre-tenants,  the  defendant  Rock  was  returned  heir  and  terre- 
tenant,  and  that  he  was  summoned :  upon  his  not  appearing, 
judgment  of  award  of  execution  was  given  against  him,  and  a 
moiety  of  the  lands  were  extended  by  elegit.  And  ejectment 
being  brought  thereupon,  it  was  specially  found  that  the  lands  of 
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1790.  the  defendant  in  the  judgment  were  entailed,  and  that  the 
Ebyino  v.  defendant  in  the  ejectment  was  heir  in  tail :  but  in  regard  he 
PETEB8.  might  have  pleaded  that  matter  to  the  scire  facias^  and  had 
omitted  it,  he  had  lost  the  benefit  thereof.  So  the  plaintiff  Mary 
might  have  pleaded  the  judgment  at  her  brother's  suit;  that 
would  have  defended  the  assets  that  she  had  against  the  action 
brought  by  Fugh :  but  she,  having  admitted  the  assets  she  had 
to  be  liable  to  the  action  of  Fugh  by  letting  judgment  go 
against  her  by  nihil  dicit,  is  in  the  same  condition  as  if  there  had 
been  no  judgment  against  her  at  her  brother's  suit  upon  the 
covenant  for  800Z.  And  the  sheriff  hath  done  her  no  wrong; 
for  if  upon  an  enquiry  the  jury  had  found  the  devastavit  in  the 
plaintiff,  the  plaintiff  upon  traversing  the  inquisition  could  not 
have  given  this  judgment  in  evidence  to  defend  herself,  because 
she  might  have  pleaded  it  in  bar  of  the  action.  This  case  I 
(having  heard  in  my  chamber,  because  of  the  consequence  of  it) 
directed  should  be  moved  in  Court,  which  accordingly  was  done ; 
and  both  my  Brothers  Turton  and  Gould  concurred  with  me  in 
opinion ;  and  so  the  verdict  that  was  given  for  the  plaintiff  by 
consent,  to  be  subject  to  the  opinion  of  the  Court,  was  set  aside. 
If  debt  be  brought  against  an  executor,  and  he  lets  judgment  go 
by  nihil  dicit  or  confession,  it  seems  to  be  an  admission  of  assets. 
For  first,  the  want  of  assets  is  a  good  bar  to  the  action  that  the 
plaintiff  hath  brought;  and  if  issue  be  joined  thereupon  and 
found  for  the  defendant,  the  plaintiff  is  for  ever  barred.  Hob. 
199,  Brickhead  v.  Archbisliop  of  York,  1  Cro.  373.  Now  there  is 
the  same  reason  that  since  the  defendant  waives  pleading  the 
matter  that  would  have  barred  the  plaintiff,  he  thereby  admits 
the  having  assets.  It's  true  that  when  the  defendant  pleads  a 
plene  administravit  the  plaintiff  may  admit  the  plea  to  be  true,  and 
pray  judgment  de  bonis  et  cattaUis  of  the  testator,  et  qua  ad  mamis 
of  the  executor  in  futuro  dei-enirent  administrand\  8  Rep.  Mary 
Shipley's  case ;  2  Saund.  226,  Neal  v.  Nelson.  But  that  is  a  dif- 
ferent judgment  from  what  is  given  upon  a  7iihil  dicit,  or  a  con- 
fession of  the  action ;  for  that  is  the  same  as  is  given  upon  a  plene 
administravit  pleaded  where  there  is  a  verdict  for  the  plaintiff, 
viz.  to  recover  de  bonis  testatoris  si  tantum  in  manibus  hdbuit 
administrand' ;  from  which  none  can  infer  that,  if  he  hath  fully 
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administered  before,  he  is  not  aflfected  by  the  judgment :  but  it         1790. 
is  to  be  considered  that  though  it  be  found  upon  a  pletie  adminis-     Brvxno  v. 
travit  that  the  defendant  hath  assets,  yet  is  the  judgment  the       ^"TKBg. 
same,  and  so  ought  to  be  ;  for  if  the  defendant  hath  assets  in  his 
hands  there  is  no  reason  to  levy  the  money  upon  the  executor's 
own  goods  unless  he  hath  wasted ;  and,  that  being  matter  of  fact, 
it  must  appear  upon  record,  and  judgment  must  be  given  there- 
upon before  his  own  goods  can  be  aflfected.    But  if  a  fieri  facicts 
de  bonis  testatoris  doth  issue  upon  a  judgment  had  against  the 
executor  upon  a  plene  administravit  pleaded,  if  the  goods  cannot 
be  found  that  were  the  testator's,  namely,  if  the  executor  will  not 
expose  them  to  the  execution,  the  sheriflf  may  return  a  devastavit, 
it  being  found  by  verdict  that  he  had  assets.    Now  then  since 
the  pleading  of  riens  enter  mains  would  have  been  a  good  bar  to 
the  action,  (and  if  the  plaintiflf  should  admit  it  he  should  not 
have  a  judgment  to  have  a  present  execution,)  yet  the  defendant 
by  not  pleading  that  plea  hath  left  the  plaintiflf  to  have  a  judg- 
ment upon  which  a  present  execution  is  to  issue,  which  he  could 
not  have  had,  unless  the  defendant  had  assets;  and  such  an 
admission  is  as  good  as  a  finding  of  a  jury  upon  a  plene  adminis- 
travit.    Secondly,  The  case  of  an  executor  doth  not  in  this  case 
diflfer  from  that  of  an  heir ;  for  if  the  heir  let  judgment  go  by 
nihil  dicit  or  confession,  he  admits  assets.     It  is  true  the  judg- 
ment is  different ;  for  an  heir  is  chargeable  upon  the  account  of 
the  assets  which  he  hath  in  his  own  right,  and  the  executor  is 
chargeable  in  respect  of  assets  that  he  hath  in  the  right  of  the 
testator :  but  still  the  admission  of  assets  is  as  much  by  a  nihil 
dicit  or  confession  in  one  case  as  in  the  other*    The  like  if  an 
heir  plead  non  est  factum,  or  conditions  performed,  a  general 
judgment  shall  be  given,  if  the  matter  pleaded  be  found  against 
him.     So  in  the  case  of  an  executor,  if  the  matter  pleaded  be 
found  against  him,  he  admits  assets ;  for  if  he  hath  none,  why 
doth  he  plead  that  matter ;  it  will  be  enough  to  deny  assets,  and 
that  will  bar  the  plaintiflf.     Objection,  Hob.  178,  Bird  v.  Cubner. 
Debt  against  an  executor  who  pleaded  pUne  administravit,  and 
afterwards  relictd  verificatione  cognovit  actionem.    It  was  moved 
that  it  might  be  entered  that  he  confessed  assets.    It  was  denied, 
because  the  confession  can  be  only  to  the  charge,  which  is  the 

R.R. — VOL.  I.  8   p 
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1790.  action;  from  whence  it  is  inferred  that  the  confession  of  the 
ERvnro  p,  action  is  not  a  confession  of  assets.  Answer.  Rather  the  con- 
P«T«Bs.  trary  is  to  be  inferred,  namely,  that  pUne  administravit  and  a 
cognovit  actionem  are  inconsistent;  for  he  cannot  confess  the 
action  without  a  relictd  verijicatione  of  the  plene  administravit : 
so  he  must  relinquish  one  to  confess  the  other ;  for  the  one  is  a 
bar,  but  the  other  confesses  all  things  requisite  to  maintain  the 
plaintiff's  action.  And  as  to  the  caution  of  the  Court,  it  was  no 
more  but  to  confine  itself  to  the  order  and  method  of  the  law, 
which  is  to  make  a  proper  entry,  namely,  to  confess  the  whole 
action." 

Then  followed  the  case  of  Ramsden  v.  Jackson ,  where  Lord 
Hardwickb  thought  himself  bound  by  the  authority  of  Rock  v. 
Leighton  on  the  very  question ;  and  the  opinion  of  Lord  Ch.  J. 
Lee,  in  the  case  in  Wilson,  is  to  the  same  effect.  Then  there 
are  three  cases  all  determining  the  same  point.  And  if  an  exe- 
cutor may  plead  plene  administravit  and  neglect  to  do  so,  I  see  no 
difference  between  such  a  case  and  one  where  he  does  so  plead, 
and  the  plea  is  found  against  him. 

Obosb,  J. : 
I  693  ]  This  case  must  be  considered  in  a  different  point  of  view  now 

from  what  it  must  have  been  prior  to  the  statute  of  Anne  :  be- 
fore the  passing  of  that  act  the  executor  must  either  have  denied 
the  debt  and  admitted  assets,  or  he  must  have  admitted  the  debt 
and  pleaded  plene  administravit ;  the  consequence  of  which  was, 
that  if  only  part  of  the  debt  were  due,  he  must  have  paid  the 
whole  by  his  own  admission.  But  since  that  statute  he  may 
plead  both  as  to  the  debt  and  plcM  administravit :  but  if  he  will 
not  avail  himself  of  the  advantage  given  to  him  by  that  act,  and 
he  will  only  deny  the  debt,  the  case  of  Rock  v.  Leighton  shews 
that  he  admits  assets.  The  authorities  of  Lord  Gh.  J.  Holt, 
Lord  Gh.  J.  Lee,  and  Lord  Hardwickb,  are  peculiarly  strong, 
and  conclude  this  question. 

Postea  to  the  plaintiffs. 


\ 
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GOOD  V.  ELLIOTT.  ]^. 

(3  T.  B.  693—706.) 

A  wager  that  A.  Had  purchased  a  waggon  of  B.  ia  not  yoid  at  common 
law,  nor  prohibited  bj  atat.  14  Q-.  III.  c.  48. 

This  was  an  action  upon  a  wager,  relating  to  a  waggon.  The 
defendant  had  betted  the  plaintiff  five  guineas  that  T.  had  before 
a  certain  day  bought  the  waggon.  After  verdict  for  the  plaintiff; 
a  motion  was  made  in  arrest  of  judgment,  and  the  point  argued 
was,  that  all  wagers  are  illegal  where  the  party  has  no  other  in- 
terest in  the  subject  matter  of  them  than  that  which  he  chooses 
to  create  by  his  bet. 

Lord  Eenyon,  Ch.  J. : 

I  have  not  entertained  the  least  doubt  upon  this  question  from  [  704 
the  time  when  it  was  argued  down  to  the  present  moment.  I 
entirely  agree  with  what  was  said  by  Lord  Mansfield  in  Da 
Costa  V.  Jones  J  that  wagers  have  gone  to  an  extent  which  is  much 
to  be  complained  of ;  and  if  we  were  sitting  here  in  a  legislative 
capacity,  it  might  perhaps  be  prudent  to  declare  that  no  wagers 
whatever  ought  to  be  allowed  :  but  it  is  our  duty  jus  dicere,  not 
jus  dare ;  we  can  only  pronounce  what  the  law  is ;  and  if  there 
be  any  defect  in  it,  the  Legislature  alone  is  competent  to  remedy 
it.  Now  in  order  to  know  what  the  law  has  said  upon  this  sub- 
ject let  us  trace  it  back,  and  it  will  be  found  that  from  the  earliest 
times  the  books  all  speak  the  same  language.  Before  the  time  of 
Lord  Holt  it  was  a  question  whether  an  indebitatus  assumpsit 
would  lie  for  a  wager,  and  the  cases  agree  that  it  would  not :  but, 
says  Lord  Holt,*  though  the  action  does  not  lie  in  that  particu- 
lar form,  yet  an  action  formed  on  the  wager  itself,  and  laid  by 
way  of  mutual  promises,  might  be  maintained.  In  some  of  the 
cases  in  which  such  an  action  has  been  supported,  the  matter  in 
dispute  has  not  only  been  the  most  trivial  that  could  be  imagined, 
but  it  also  respected  third  persons,  as  the  case  of  a  wager  whether 
one  of  the  players  at  backgammon  was  bound  to  move  a  man.f 

*  Garth.  888.  t  Pop9  v.  St.  Lrffer,  Balk.  344. 
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1790.  In  the  Earl  of  March  v.  Pigot*  though  the  wager  was  in  its 
Good  v.  nature  somewhat  indecorous,  there  was  no  doubt  either  on  the 
Elliott,  b^nch,  or  at  the  bar,  but  that  the  action  was  maintainable. 
From  the  earliest  times  therefore  down  to  the  case  of  Da  Costa  v. 
Jones,^  there  appears  to  have  been  no  doubt  on  the  subject ;  and 
I  desire  to  be  considered  as  acquiescing  in  those  cases  to  the  ex- 
tent they  have  gone.  As  to  the  objection  arising  from  the 
admission  of  indecent  evidence  in  actions  on  some  sort  of  wagers; 
in  cases  of  descents  it  is  often  necessary  to  go  into  evidence  re- 
specting the  sexes,  and  many  questions  must  arise  where  the 
most  indecent  evidence  is  permitted  whenever  it  is  necessary  for 
the  ascertainment  of  facts  to  promote  the  ends  of  justice ;  in  such 
cases  it  is  our  duty  to  admit  it,  however  our  feelings  may  be 
affected  by  the  discussion.  I  wish  not  to  be  understood  to  con- 
tradict anything  that  may  have  been  said  in  Da  Costa  v.  Jones, 
and  the  other  cases  ;  but  at  the  same  time  let  me  avail  myself  of 
what  Lord  Mansfield  there  said,  that  "  indifferent  wagers  upon 
indifferent  matters  without  interest  to  either  of  the  parties  are 
allowed  by  the  law  of  this  country  so  far  as  they  have  not  been 
restrained  by  particular  Acts  of  Parliament ;  and  the  restraints 
imposed  in  particular  cases  support  the  general  rule.*'  And  it  is 
clear  that  the  case  of  Da  Costa  v.  Jones,  was  never  argued  upon 
the  ground,  that  no  action  on  a  wager  would  lie,  but  only  that 
that  case  formed  an  exception  to  the  general  rule.  The  case  of 
Bruce  v.  Ross,  14th  April,  1788,  in  the  House  of  Lords  proceeded 
on  a  distinction  between  the  law  of  Scotland  and  that  of  England ; 
and  it  was  argued  on  the  ground  that  the  civil  law  was  adopted 
in  that  country,  and  governed  the  decisions  of  their  courts.  And 
there  are  many  cases  in  the  House  of  Lords,  where  they  are 
bound  to  decide  contrary  to  the  law  of  England  ;  as  in  the  case 
of  death-bed  dispositions  of  property  in  Scotland,  in  which, 
though  the  law  of  that  country  is  different  from  ours,  that  Ciourt 
are  as  much  bound  to  adhere  to  it,  as  the  council  at  the  cockpit 
is  bound  to  adopt  the  laws  of  Jamaica  or  Barbadoes  in  appeals 
from  those  islands  to  the  King  in  Council.  I  have  looked  into 
most  of  the  books  of  civil  law  on  this  subject,  which  by  no  means 
prohibit  wagers  in  general.  It  would  savour  a  little  of  pedantry 
*  6  Burr.  2802.  t  Cowp.  729. 
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to  cite  passages  from  them,  therefore  I  will  only  mention  a  dis-  i79o. 
tinction  taken  by  Yinnius,  which  is,  that  wagers  respecting  qood^v. 
CsBsar  are  allowed,  unless  they  affect  the  character  of  CsBsar,  &c. 
Now  what  is  there  in  the  present  case  that  can  affect  the  charac- 
ter of  the  woman  who  had  bought  the  waggon  ?  Nothing  of  that 
sort  appears  upon  the  record,  and  we  can  make  no  inference. 
The  question  is,  whether  the  waggon  was  the  property  of  A.  or 
B.  and  they  are  to  decide  it.  What  is  there  at  common  law  to 
make  such  a  wager  bad  ?  If  not,  how  is  it  affected  by  the  statute 
law  ?  All  the  statutes  respecting  gaming  are  so  far  parliamen- 
tary declarations  that  wagers  and  gaming  had  been  lawful.  The 
16  Car.  II.  c.  7,  s.  8,  in  vacating  contracts  for  money  lost  at 
play  and  money  betted  on  those  who  play,  affords  another  par- 
liamentary inference  that  such  wagers  were  allowed  before  the 
statute.  I  remember  a  case  in  Wilson,*  where  an  action  was 
brought  on  a  bet  of  fourteen  guineas  to  eight  on  a  horse- 
race :  There  the  Court  held  that,  as  the  plaintiff  might  under  the 
stat.  9  Ann.  and  16  Car.  II.,t  have  refused  to  pay  the  fourteen 
guineas  if  he  had  lost,  there  was  no  mutuality  in  the  wager,  and 
therefore  he  should  not  recover  the  eight  guineas  of  the  defen- 
dant. But  had  the  wager  been  within  the  limits  allowed  by  the 
statutes,  there  is  no  doubt  but  that  it  would  have  been  held  good. 
So  in  the  case  of  a  man  running  against  time4  My  opinion  pro- 
ceeds on  this  ground,  that  being  bound  by  former  decisions,  not 
having  the  power  to  alter  the  law,  not  finding  any  one  case 
against  the  legality  of  wagers  in  general,  and  finding  cases,  with- 
out number,  wherein  wagers  have  been  held  to  be  good,  and  that 
the  payment  of  them  may  be  enforced,  I  think  the  wager  in  the 
present  case  good  at  common  law.  Then  as  to  the  second 
point,  namely,  whether  the  wager  is  void  by  the  stat.  14  Geo.  II. ; 
I  cannot  but  think  that  that  Act  of  Parliament  relates  wholly  to 
policies  of  insurance:  and,  as  my  brother  Grose  has  said,  it 
would  be  strangely  distorting  the  meaning  of  words  to  suppose 
that  such  a  wager  as  the  present  could  be  within  the  meaning  of 
the  Legislature ;  for  from  the  words  used  in  the  second  clause  it 

*  BlaxUm  y.  Pye,  2  WiIb.  309.  statutes. 

t  The   laying    about    10^    on   a         X  Lyndll  y.  Lmghotham,  2  Wilf . 
hone-raoe  is   a  bet   within   those     36. 
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1790.  is  apparent  that  they  had  written  instrmnenta  only  in  contempla- 
QooDv.  tion,  by  requiring  the  names  of  the  parties  interested  to  be  in- 
Elliott,  eerted  therein.  It  seems  to  me  extremely  clear  that  the  act  was 
meant  to  be  confined  to  policies  of  insurance.  I  should  be  glad 
to  go  as  far  as  I  could  to  put  a  stop  to  the  mischief  arising  from 
this  species  of  gambling  by  wagers,  but  that  would  be  in  my 
opinion  to  make  law ;  and  those  mischiefs  therefore  must  be  left 
to  the  correction  of  the  Legislature,  whenever  they  think  proper 
to  apply  a  remedy. 


NoTB. — The  above  judgment  is  here  preserved  as  an  important 
decision  upon  the  general  law  relating  to  wagers.  The  judg- 
ments of  Grose,  J.  and  Ashhurst,  J.  were  to  a  similar  effect. 
BuLLER,  J.,  on  the  contrary,  thought  it  not  too  late  to  adopt 
the  rule  laid  down  by  the  House  of  Lords  in  the  Scotch  case  of 
Bruce  v.  Ross,  namely  that  the  Courts  will  not  entertain  an 
action  upon  an  idle  wager.  It  would  be  needless  here  to  set 
forth  these  judgments  at  length.  The  case,  so  far  as  it  decides 
that  an  action  will  lie  upon  the  wager,  is  rendered  obsolete  by 
8  &  9  Vict.  c.  109,  s.  18 ;  and,  so  far  as  it  decides  that  a  wager 
is  not  an  illegal  transaction,  is  confirmed  by  recent  authorities 
in  the  cases  of  Fitch  v.  Jones  (1866),  6  E.  &  B.  238,  24  L.  J. 
Q.  B.  298 ;  Beeston  v.  Beeston  (1876),  1  Ex.  D.  18,  45  L.  J.  Ex. 
230;  Read  v.  Anderson  (1884),  13  Q.  B.  D.  779,  53  L.  J.  Q.  B 
632.— R.  C. 
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actio  peraoncUtB  moritur  cum  pereona  qualified  where  estate  enriched.  Uiteraon 
y.  Vernon 767 

ADVOWSON— Kig^ht  of  Bishop  to  present  to  Canonry— Visita- 
torial authority. — Rt>hibition  issued  to  the  Bishop  of  Chichester,  who 
claimed  a  right  to  present  by  lapse  under  pretence  of  his  visitatorial 
authority  to  the  office  of  a  canon  residentiary  of  his  church,  it  being  a 
freehold  office,  and  the  right  of  election  thereto  in  the  Dean  and  Chapter. 
Whether,  in  case  the  Dean  and  Chapter  neglect  or  refuse  to  appoint  a  canon 
residentiary  in  proper  time,  the  Bishop  by  yirtue  of  his  geneztd  yisitatorial 
power  may  appoint  pro  tempore,  tiU  such  election  be  had,  qu,?  Buhop  of 
Chichester  y.  Harward 339 

AMBASSABOB — Immunity  of  secretary  from  arrest. — The  secretary 
of  a  foreign  minister  is  privileged  from  arrest,  though  his  name  be  not 
registered  at  the  office  of  either  of  the  secretaries  of  state.  Hopkins  v. 
DeRoheck 650 

AKNT7ITT.     See  Ejectment. 

ABBITBATION— 1.  Administratoxv-Bight  to  plead  plene  adminis- 
travit. — Where  the  defendant  bound  himself  as  administrator  to  abide  by 
an  award  to  be  made  touching  matters  in  dispute  between  his  intestate  and 
another,  and  the  arbitrators  awarded  that  he  as  administrator  should  pay, 
&c.  he  cannot  plead  plene  cLdministravit  to  debt  on  the  bond.  Barry  y. 
Rush 360 

2.  Power  of  arbitrator  to  award  costs — ^Election  of  umpire. — 

An  arbitrator  may  award  costs  without  any  express  authority  for  that 
purpose.  Arbitrators  having  power  to  choose  an  umpire  may  elect  one 
oefore  they  enter  upon  the  examination  of  the  matter  referred  to  them.  Roe 
y.  Doe 566 

3.    Power    of   arbitrator  —  Extent    of  matters    submitted — 

Money  paid  in  error.  —  A  submission  to  arbitration  of  all  matters 
in  difference  between  the  parties  in  the  cause  is  not  confined  to  the 
subject-matter  in  the  particular  action  then  dei>ending,  but  will  extend  to 
cross  demands  between  the  parties,  though  not  pleaded  by  way  of  set-off ; 
and  the  costs  bein^  to  abide  the  event  makes  no  mfferenoe.  But  a  reference 
of  all  matters  in  dispute  in  the  cause  between  the  parties  is  confined  solely 
to  the  matters  in  dilute  in  that  trial.    Malcolm  y.  FtUlarton        .        .    567 

ASSIONMEN'T— -Fraud.— An  assignment  of  ^rsonal  property  for  a 
consideration  clearly  inadequate  is  fraudulent  as  against  creditors  under  13th 
Eliz.    Mathews  y.  Feaver 39 

ATTAOHMEKT.    See  Sheriff;  3. 

AT7CTI0N.    See  Vendor  and  Purchaser,  1,  2, 
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BAIL—Power  of  court  'to  require  for  unlimited  period. — ^Upon 
artioles  of  the  peace  exhibited,  the  Court  hsye  the  power  of  requiring  hail 
for  Buch  a  length  of  time  as  they  shall  think  necessary  for  the  Dreserva- 
tion  of  the  peace,  and  are  not  connned  to  a  twelyemonth.  Where  tne  Court 
had  at  &rt(t  required  biul  for  fourteen  years,  they  afterwards  lessened  the 
time  to  two  years,  upon  its  appearing  to  them  that  an  information  was 
depending  against  the  defendant  on  the  same  account,  which  must 
necessarily  be  determined  within  that  time.     The  King  y.  Bowei  •        .    363 

BANXEB.    See  Bankruptcy. 

BANXBT7PTCT.~1.  Bill  of  Exchange — ^Denial  of  creditor  by 
debtor. — ^Where  A.  was  denied  in  the  morning  by  express  order  to  the  holder 
of  a  bill  which  was  due,  it  was  a  complete  act  of  banluiintcy,  though  he  after- 
wuds  paid  the  bill  before  fiye  o'clock  in  the  same  day,  and  tnough,  by 
the  custom  of  merchants  in  London,  the  payer  of  a  bill  has  the  whole  day 
on  which  it  becomes  due,  till  five  o'clock  to  discharge  it  in. — ^Where  an 
act  is  a  clear  unequivocal  act  of  bankruptcy,  it  cannot  be  explained  by 
any  subsequent  circumstances ;  but  where  the  act  is  in  itself  doubtful,  it 
may  be  explained.     Colkett  y.  Freeman 421 

2.  Cheque. — ^A  banker  is  not  justified  in  paying  the  drafts  of  a 

person  who  has  placed  money  in  his  hands,  after  he  has  notice  of  an  act  of 
oankruptcy  committed  by  him.     Vernon  y.  Hankey        ....    444 

3.  Gk>oda — PosseMion  for  specific  purpose — ^Assignees  not  en- 
titled to  recoyer — ^Reputed  ownership. — ^Where  a  bankrupt  is  in  posses- 
sion of  the  goods  of  another  hand  fide  with  the  consent  of  the  owner  at  tne  time 
of  the  bankruptcy  for  a  specific  purpose,  beyond  which  he  has  not  the  right 
of  disposition  or  alteration,  that  is  not  such  a  possession  as  entitles  the 
assignees  to  recoyer  the  yalue  of  them  imder  the  21  Jac.  I.  c.  19,  s.  11. 
Colliney.  Forbes 712 

4.  Goods  consigned  to  bankrupt  and  receiyed  by  assignee — 

Consignor's  right  of  stoppage. — ^Where  goods  were  consigned  to  A.,  and 
on  his  becoming  a  bankrupt,  his  assignee  went  to  the  inn,  where  they  had 
arrived,  and  put  his  mark  on  them,  but  did  not  take  them  away,  because 
they  had  been  attached  there  by  a  creditor  of  the  bankrupt ;  the  consignor 
could  not  afterwards  stop  them,  because  they  were  not  then  in  traneiiu. 
It  is  not  necessary,  in  order  to  divest  the  consignor's  right  to  stop  in  transitu, 
that  the  goods  should  have  been  taken  by  the  very  hands  of  the  consignee 
himself.    Ellis  y.  Hunt 743 

-; —  6.  Money  paid  to  creditor  by  banker  with  notice. — ^When  the 
assignees  of  a  bimkrupt  have  recovered  a  sum  of  money  from  the  bankrupt's 
banker,  received  by  him  and  paid  oyer  to  a  creditor  of  the  bankrupt  with 
knowledge  of  the  bankruptcy,  they  cannot  recoyer  the  same  sum  from  the 
creditor,  though  he  received  it  after  notice  of  the  bankruptcy.  Vernon  y. 
Hanson 481 

— -;—  6.  Bent  due  from  bankrupt — ^Distress. — ^If  a  trader,  after  com- 
mitting an  act  of  bankruptcy,  take  a  shop,  and  agree  to  pay  half  a  year's  rent 
in  advance,  where,  by  the  custom  of  the  country,  half  a  year's  rent  becomes 
due  on  the  day  on  which  the  tenant  enters,  the  landlord,  after  an  assignment 
imder  the  commission,  and  before  the  year  expired,  may  distrain  the  goods 
on  the  premises  for  half  a  year's  rent ;  or  if  he  buy  the  tenant's  goods  at  the 
sale  under  the  commission,  he  may  retain  the  amount  of  the  half  year's  rent. 
Buckley  v.  Taylor 554 

7.  Undue  preference. — If  a  bankrupt  give  a  preference  to  a  creditor 

under  the  apprehension  of  legal  process,  however  groundless,  such  preference 
is  binding.     Thompson  y.  Freeman 169 

And  $ee  Partnership,  1. 
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BILL  OF  SZOHANOE — 1.  Actionag&instaoceptor— Proof  of  hand- 
writing of  first  indorser.— In  an  action  afpunat  the  acceptor  of  a  bill  of 
exchange,  it  is  necessary  to  prove  the  handwriting  of  the  first  indorser,  not- 
withstanding such  indorsement  was  on  the  bill  at  the  time  it  was  accepted. 
Smith  y.  Ckester 345 

2.  Bill  drawn  to  order  of  fictitiona  payee.— If  the  bill  is,  with  the 

knowledge  of  the  acceptor  as  well  as  of  the  drawer,  drawn  to  the  order  of  a 
fictitious  payee,  and  has  on  it  an  indorsement  purporting  to  be  by  the  payee, 
a  holder  of  the  bill,  who  took  it  for  value  without  notice  of  the  fiction,  may 
recover  the  amount  of  the  bill  against  the  acceptor.  The  form  of  action  may 
be  (according  to  the  opinion  of  the  King's  Bench)  an  action  upon  the  bill  as 
if  the  bill  had  been  payable  to  bearer.  According  to  the  opinion  of  a 
majority  in  the  House  of  Ijords,  the  jplaintiff  may  recover  on  one  or  other  of 


the  following  groiuds : — ^1)  the  bill  may  be  treated  (as  above)  as  a  bill 
payable  to  bearer ;  or  ^2)  tne  bill  may  after  the  indorsement  be  treated  as  a 
dDI  payable  to  the  oraer  of  the  drawer ;  or  (3)  the  plaintiff  may  recover 
upon  a  count  stating  the  special  circumstances.    Minet  v.  Oibson  .         .     754 

3.  Diahonour. — If  the  holder  give  time  to  the  acceptor  of  a  bill,  or 

drawer  of  a  note,  after  it  has  been  dishonoured,  the  indorser  is  discharged. 
Tindal  v.  Brown 171 

4.  Where  protest  unnecessary. — ^In  the  case  of  a  foreign  bill  of 

exchange  protest  for  non-acceptance  as  well  as  notice  of  dishonour  is 
senerauy  necessair  to  charge  the  drawer.  But  the  holder  is  discharged 
from  the  common  formalities  by  shewing  that  the  drawee  had  no  effects  in 
the  hands  of  the  drawer,  so  as  to  raise  the  presumption  that  he  knew  he  had 
no  right  to  draw  on  the  drawee.  If  the  drawer  had  any  such  risht  from 
these  circumstances ;  yet,  if  on  demand  made  he  answer  that  the  bill  must 
be  paid,  it  is  an  admission  that  the  holder  has  a  right  to  resort  to  him. 
Royers  v.  Stephens 605 

5.  Dishonour — Delajrin  notice  to  indorser. — ^If  the  indorsee  of  an 

inland  bill,  not  due,  present  it  for  acceptance,  which  is  refused,  and  delay 
giving  notice  to  his  indorser,  the  indorser  will  be  discharged.  And  a 
subsequent  proposal  by  the  indorser  to  pay  the  bill  by  instalments,  made 
without  knowledge  of  the  indorsee's  laches,  is  not  a  waiver  of  the  want  of 
notice.    Goodall  v.  Dolley 372 

BILL  OF  LADINGh^l.  Assignment — Stoppage  in  transitu.— A. , 
the  consignee  of  goods  shipped  under  a  bill  of  lading,  assigned  the  bill  of 
lading  to  the  plaintiff,  on  the  plaintiff's  accepting  for  A.'s  accommodation,  a 
bill  which  the  plaintiff  ultimately  paid.  Shomy  afterwards  the  plaintiff 
entered  into  an  agreement  with  A.  to  make  the  consignment  a  joint  adven- 
ture, it  being  stipulated  that  the  plaintiff  was  to  pay  for  the  goods  and  to 
receive  the  proceeds  of  their  sale.  On  the  insolvency  of  A.,  held  that  the 
consignors  were,  as  against  the  plaintiff,  entitled  to  stop  the  goods  m 
transitu,    Salomons  v.  Ifissen 592 

2.  The  consignor  may  stop  goods  in  transitu  before  they  get  into  the 

hands  of  the  consignee,  in  case  of  the  insolvency  of  the  consignee ;  but  if  the 
consignee  assign  the  bills  of  lading  to  a  third  person  for  a  valuable  considera- 
tion, the  ri^ht  of  a  consignor  as  aeainst  such  assignee  is  divested.  There  is 
no  distinction  between  a  oill  of  lading  indorsed  in  blank,  and  an  indorsement 
to  a  particular  person.    Lickbarrow  v.  Mason        .....    425 

3.  Indorsement  and  delivery  —  Indorsement  passing  pro- 
perty in  goods. — ^The  indorsement  and  delivery  of  a  bill  of  lading  to 
a  creditor  primd  facie  conveys  the  whole  property  in  the  goods  from  tho 
time  of  its  delivery.  But  if  the  intention  of  the  parties  appear  to  have 
been  only  to  bind  the  net  proceeds  in  case  of  the  arrival  of  the  goods,  then 
an  insurance  made  on  account  of  the  indorser  after  such  indorsement,  is 
good.    Htbbert  v.  Carter 388 
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BILL  OF  LADINGh — 4.  Time  of  signing  immaterial.— Where  Beveral 
bills  of  lading  haye  been  eigned  of  different  importe,  no  reference  is  to  be  had 
to  the  time  wnen  they  were  signed  by  the  captain ;  but  the  person  who  first 
gets  one  of  them  by  a  legal  title  from  the  owner  or  shipper,  has  a  right  to 
uie  consignment.  And  where  such  bills  of  lading,  though  different  upon 
the  face  of  them,  are  constructiyely  the  same,  and  the  captain  has  acted 
bond  fide,  a  deliyexy  according  to  such  legal  title  will  discnazge  him  from 
them  all.     Caldwdl  y.  Ball 187 

BILL  OF  SALS— Absolute  sale — Goods  left  in  possession  ot 
debtor. — ^If  a  creditor  take  an  absolute  biU  of  sale  of  the  goods  of  his 
debtor,  but  agree  to  leaye  them  in  his  possession  for  a  limited  time,  and  in 
the  meantime  the  debtor  die,  whereupon  the  creditor  takes  and  sells  the 
eoods,  he  will  be  b'able  to  be  sued  as  executor  de  son  tort  for  the  debts  of  the 
deceased ;  for  the  debtor's  continuing  in  possession  is  inconsistent  with  the 
deed,  and  fraudulent  against  creditors.  It  is  a  general  rule  in  the  transfer 
of  chattels,  that  the  possession  must  accompany  and  follow  the  deed. 
Edwards  y.  Harben 548 

BOND —  1.  Fraud — ^Bond  given  under  distress. — Bond  giyen  at  full  a^, 
and  not  in  distress,  but  under  a  notion  of  honour,  will,  if  attended  with 
money  actually  advanced,  maintain  a  former  bargain,  howeyer  disadyan- 
tageous ;  but  is  no  confirmation,  wherever  it  is  not  ^iven  freely ;  as  if  imder 
distress  or  terror  or  apprehension  from  the  origmal  transaction,  though 
unfounded. 

Costs  giyen ;  and  the  fund,  being  in  Court,  ordered  to  remain,  till  the 
account ;  the  costs  to  come  out  of  the  balance,  if  any,  due  to  the  party,  as 
far  as  it  would  go.     Crowe  y,  Ballard 122 

2.  Penalty — ^Execution  by  one  obligor  only. — If  two  persons 

agree  to  perform  certain  work  in  a  limited  time,  or  to  pa.^  a  stipulated  weeklj 
sum  for  such  time  afterwards  as  it  should  remain  unfinished,  and  a  bond  is 
prepared  in  the  name  of  both,  but  is  executed  by  one  only,  with  condition 
for  the  due  performance  of  the  work,  or  the  payment  of  the  weekly  sum,  and 
the  work  is  not  finished  in  the  time ;  such  weekly  payments  are  not  by  way 
of  penalty,  but  in  the  nature  of  liquidated  damages,  and  may  be  set  off  by 
the  obligee  in  an  action  brought  against  him  by  the  obligor  who  executed. 
Fletcher  y.  Dyche 4H 

BOOKS— Leave  to  inspect.    See  Corporation,  2. 
BBIDQE—Bepair  of.    See  County. 

CABBIEB —  1.  Liability  of. — ^A  carrier  who  undertakes  for  hire  to  carry 
goods,  is  bound  to  deliver  them  at  all  events,  except  damaged  or  destroyed 
by  the  act  of  Qod  or  the  Kind's  enemies — even  though  the  jury  expressly 
find  that  thej  were  destroyed  without  any  actual  negligence  in  the  defendant. 
A  carrier  is  m  the  nature  of  an  insurer.    Forward  y.  PiUard        .        .142 

2.  Non-delivery  of  goods — Hire  to  be  paid  by  consignee. — In 

an  action  by  the  consignor  of  goods  against  a  carrier  for  non-delivery, 
where  the  plaintiff  averred  that  the  defendant  undertook  to  deliver,  &c.,  m 
consideration  of  the  hire  to  be  paid  by  the  plaintiff,  proof  that  the  hire  was 
to  be  paid  by  the  consignee  was  held  to  be  no  variance,  the  consignor  being 
by  law  liable.    Moore  v.  WiUon 347 

CHABTXB.    See  Corporation,  3,  4 ;  and  Jurisdiction. 

CHAJEtTEB  PABTY.    See  Ship. 

CHTTBCBTWABDEN.    See  Overseer,  1. 
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COLLE0B— Appointment  to  office — ^Power  of  ▼ititor — Statutes. — 
An  act  done  b^  the  visitor  of  a  college,  acting  in  his  capacity  of  visitor,  is 
not  to  be  examined  into  in  a  Court  of  Law. 

But  where  the  statutes  of  the  college  provide  that  the  perecn,  who  is  named 
as  visitor,  shall,  in  regard  to  a  certain  office,  appoint  one  out  of  two  persons 
selected  hj  the  governing  body  according  to  the  rules  of  the  foundation,  this 
is  not  a  visitatorial  act,  and  the  Court  will  interfere,  by  mandamus,  to  compel 
him  to  make  the  appointment. 

Where  by  college  statutes,  those  who  are  of  the  domtis  are  to  be  preferred 
for  election  to  the  mastership:  a  person  who  has  vacated  a  fellowship  by 
taking  a  college  living,  is  not  qualified  for  such  preference.  The  King  v. 
The  Bishop  of  Ely  .        .        .  484 

COMPOSITION — Conditional  execution  of  deed  by  creditor— Fraud 
on  other  creditors. — If  all  the  creditors  of  an  insolvent  consent  to  accept 
a  composition  for  their  respective  demands  u^n  an  assignment  of  his  effects 
by  a  deed  of  trust,  to  which  they  are  all  parties,  and  one  of  them,  before  he 
executes,  obtain  £rom  the  insolvent  a  promissory  note  for  the  residue  of  his 
demand,  by  refusine  to  execute  till  such  note  be  made,  the  note  is  void  in 
law,  as  a  fraud  on  the  rest  of  the  creditors.     CockshoU  v.  Bennett .        .617 

CONTBACT. — 1.  Promise  to  keep  offer  open  invalid  without  distinct 
consideration.     Cooke  v.  Oxley 783 

2.  Illegality  in  trading  with  enemy.  /See  Insurance  (Marine)  6. 

3.  Illegality — Smuggling.    See  Partnership,  3. 

4.  In  writing,  effect  of  parol  evidence  on.    See  Evidence. 

5.  Performance. — ^If  defendants  prevent  the  performance  of  a  con- 
dition precedent  by  their  neglect  and  default,  it  is  equal  to  performance  by 
phiintiffs.    Hotham  v.  The  E,  I.  Co 333 

CONVEYANCE— Consideration.    See  Poor  Law,  1. 

COPYHOLD —  1.  Custom  of  manor — Seizure  of  estate  by  lord — Fine 
— Bight  of  entry — Statute  of  Limitations. — A  lord  of  a  manor  cannot 
seize  a  copyhold  estate  as  forfeited,  pro  de/ectu  tenentit,  without  a  custom. 
An  act  intended  for  but  irregular  as  an  absolute  seizure  cannot  afterwards 
be  set  up  by  the  lord  as  a  seizure  quousque,  A  forfeiture  of  a  copyhold  estate 
can  only  be  taken  advantage  of  by  him  who  is  lord  at  the  time  of  the  for- 
feiture, except  in  those  cases  where  the  act  of  forfeiture  destroys  the  estate. 
Doe  V.  Hellier 680 

2.  Fine. — If  the  lord  of  a  manor  refuse  to  adniit  a  person  to  whom  a 

copyhold  is  surrendered,  on  account  of  a  disagreement  respecting  the  fine  to 
be  paid,  the  Court  will  grant  a  mandamus  to  compel  the  lord  to  admit 
without  examining  the  right  to  the  fine ;  for  no  right  to  the  fine  can  arise 
tiU  admittance. — A  covenant  made,  by  a  copyholder  with  a  stranger,  to 
assign  and  surrender  his  copyhold  to  him,  which  covenant  is  afterwards 
presented  by  the  homage,  does  not  give  the  lord  any  right  to  a  fine. — ^A.,  a 
copyholder,  covenants  to  assign  and  surrender  to  B.,  which  covenant  is 
presented  by  the  homage ;  but  before  any  surrender,  B.  assigns  his  interest 
to  C,  to  whom  A.  surrenders ;  C.  has  a  right  to  be  admitted  on  payment  of 
a  fine  for  his  own  admittance  only.  The  King  v.  The  Lord  of  the  Manor  of 
Eendon 527 

3.  Surrender — Construction. — In  order  to  effectuate  the  intention  of 

the  parties,  the  Court  will  construe  the  word  "  or  "  to  mean  **  and  "  as  well 
in  a  surrender  of  copyhold  premises  as  in  a  wiU.     Wright  v.  Kemp       .    743 

4.  Surrender. — ^If  the  heir  apparent  of  a  copyholder  surrender  in  the 

lifetime  of  his  ancestor,  and  survive  him,  the  heir  of  such  surrenderor  is  not 
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estopped  by  th&t  surrender  of  his  ancestor,  from  olaiming  a|;ainst  the 
surrenderee.  Qucere :  "Whether,  in  the  case  of  a  freehold  estate  if  the  heir 
had  made  a  feoffment  imder  such  ciroumstanoes,  his  heir  would  not  be 
estopped.     Ooodtitle  y.  Morn 719 

OOPYHOLB  —  6.  Conveyance  of.  —  Cannot  be  fraudulent  against 
creditors  under  13  Elis.    Mathewi  y.  Feaver 99 

6.  Timber— Power  to  cut— Grant  for  lives. — ^Where  a  copyhold 

estate  is  granted  for  three  liyes  to  a  man  and  his  heirs,  and  he  has  no  power  of 
compelling  the  lord  to  renew  on  the  falling  in  of  the  lives,  he  cannot  cut 
timber  growing  on  the  estate.    Mardiner  y.  EUioi         ....     609 

— -—  7.  Title. — ^The  title  to  copyhold  lands  relates  back  from  the  time  of  the 
admittance  to  the  surrender  as  against  all  persons  but  the  lord.  So  that  the 
surrenderee  may  recover  in  ejectment  agamst  the  surrenderor,  on  a  demise 
laid  between  the  times  of  surrender  and  admittance.    Hold/ait  v.  Clapham, 

309 

8.  Waste. — By  a  grant  of  a  manor,  with  an  exception  of  the  wastes,  they 

are  thereby  severed  from  the  manor,  thoush  the  copyholders  continue  to  have 
a  right  of  common  thereon  by  immemorial  custom.  And  after  a  grant  of  the 
soil  of  those  wastes  to  trustees  for  the  use  of  the  copyholders  in  free  socage, 
the  lands,  when  inclosed,  will  be  freehold,  and  not  copyhold.  A  copyhold 
cannot  be  created  by  operation  of  law,  but  must  haye  been  demised  or 
demisable  by  copy  time  out  of  mind.     Bevell  v.  Jodrell  .         .        .     d06 

And  $ee  Vendor  and  Purchaser. 

CO&POBATION —  1 .  Bye-laws. — ^A corporation,  created  by  letters  patent, 
with  a  power  of  making  bye-laws,  cannot  make  any  laws,  to  incur  a  for- 
feiture ;  neither  can  a  corporation  created  by  act  of  parliament,  luiless  such 
a  power  be  expressly  given.     Kirk  v.  Nowill  and  Butler         ...     160 

— ^  2.  (Municipal) — Books — Leave  to  inspect. — ^Where  a  corporation 
is  plaintiff  in  a  civil  action,  leave  to  inspect  their  books  is  grantea  to  the 
defendant  of  course.     The  Mayor  of  Lynn  y,  Denton     ....    359 

3.  (Municipal) — Charter — Election  of  Ol&cenh— Bye-laws. — The 

proclamation  of  James  II.,  in  the  4th  year  of  his  reign,  for  restoring  corpor- 
ations to  their  ancient  charters,  &c.  operates  (when  accepted)  as  a  grant  of 
revival  to  such  of  the  old  corporations  as  had  surrendered  their  corporate 
franchises  (but  which  surrenders  were  not  enrolled)  to  Charles  11.,  who  had 
granted  new  charters ;  and  overturns  such  new  charters.  The  corporation 
of  Cambridge  did  accept  and  act  under  the  proclamation.  When  the  mode 
of  electing  officers  is  not  regulated  by  charter  or  prescription,  the  corporation 
may  make  bye- laws  to  regulate  the  election.    Newling  v.  Francis,        .     687 

4.  (Municipal) — Charter  under  Qreat  Seal— Acceptance  by  Ma- 
jority.—A  charter  imder  the  Oreat  Seal  to  a  corporation  within  the  County 
Palatine  of  (tester  is  not  necessarily  void,  by  reason  of  its  not  being 
under  the  Duchy  Seal.  If  a  charter  incorporate  persons  by  an  indefinite 
description,  it  is  not  necessary  for  an  absolute  majority  of  such  persons  to 
accept  it  if  some  attend  meetings  of  the  body.    The  King  v.  Amery  .  306,  533 

— -  6.  (Municipal)— Dissolution  of. — ^When  an  integral  jjart  of  a  cor- 
poration is  gone,  and  the  corporation  has  no  power  of  restoring  it,  or  of  doing 
any  corporate  act,  the  corporation  is  so  far  dissolyed  that  tne  crown  may 
grant  a  new  charter.     The  King  v.  Patnun-e 68S 

6.  (Municipal) — ^Misapplication  of  Corporation  Money. — ^This 

Court  will  not  grant  a  criminal  mformation  against  the  members  of  a  corpor- 
ation for  a  misapplication  of  the  corporation  money.  The  King  v.  Waieon    461 

7.  (Municipal) — Quo  warranto. — ^The  Court  will  not  grant  an  in- 
formation in  nature  of  a  quo  warranto  agunst  a  corporation  for  non-residence 
until  he  has  been  amoved  by  the  corporation.     The  King  v.  Heaven      •    619 
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C0T7KTT. — ^No  action  irill  lie  by  an  indiyidual  agamat  the  inhabitants  of  a 
oonnty,  for  an  injury  sustained  in  consequence  of  a  county  bridge  being  out 
of  repair.    Bussell  y,  the  Men  of  Devon 585 

G0X7BT-MA&TIAL.    £fe«  Officer,  1. 

OOVEVANT. —  1.  A  covenant,  in  a  conyevance,  for  quiet  enjoyment  is  not 
broken  by  a  wrongful  eyiction.    Dudleff  y.  Folliott        ....    772 

—  2.  If  mortgagor  and  mortgagee  make  a  lease,  in  which  the  covenants  for 
the  rent  and  repairs  are  onl^r  wiSi  the  mortgagor  and  his  assigns,  the  assignee 
of  the  mortgagee  cannot  maintain  an  action  for  the  breach  of  these  covenants, 
because  they  are  collateral  to  his  grantor's  interest  in  the  land,  and  therefore 
do  not  run  with  it.  If  tenant  for  a  term  of  years  lease  for  a  less  term,  and 
assign  his  reversion,  and  the  assignee  take  a  conveyance  of  the  fee,  by  which 
his  former  reversionary  interest  is  merged,  the  covenants  incident  to  that 
reversionary  iuterest  are  thereby  extinguished  [see  now  8  &  9  Vict.  c.  106, 
s.  9].     Webh  v.  Bu$8ell 725 

3.  But  under  such  a  lease  as  mentioned  in  the  preceding  case,  the  mort- 

or  may  maintain  an  action  of  covenant  against  tne  lessee,  the  covenants 
:  in  gross.    Stoke*  t.  Bus$dl 732 

O&IMINAL  IaAW— 1.  Felony— Form  of  commitment  —  Bail.— 
Although  it  is  not  necessary  to  state  in  a  warrant  of  commitment  on  a 
charge  of  felony,  that  the  act  was  done  "  feloniously;  '*  yet  unless  it  suffi- 
ciently appear  to  the  Court  that  a  felony  has  been  committed,  they  are  bound 
to  bail  the  defendant.  Setting  fire  to  a  parcel  of  unthreshed  wheat  is  not  a 
felony  within  9  Geo.  I.  o.  22.    The  King  y.  Judd 477 

2.  Indictment — Omiasion — Writ  of  error. — An  indictment  charg- 
ing the  defendant  with  obtaining  money  by  false  pretences  is  insufficient,  if  it 
do  not  shew  what  the  false  pretences  were ;  and  if  the  defendant  be  convicted 
on  it,  the  Court  will  reverse  the  judgment  upon  a  writ  of  error.  The  King 
v.  Afaton 545 

And  see  Falae  Pretences,  Perjury. 

3.  Uncertainty  in  conviction. — A  conviction  ^*for  the  said  offence" 

where  there  are  two  distinct  offences  charged  in  the  information,  is  bad. 
The  King  v.  Salomons 194 

4.  Arrest  on  Sunday. — One  who  is  convicted  on  a  penal  statute 

cannot  be  apprehended  on  a  Sunday  for  non-payment  of  the  penalty.  The 
King  v.  Myers 199 

5.  Evidence — ^Witness  not  sworn  in  presence  of  defendant. — 

Oonviction  on  5  Ann.  c.  14  quashed,  because  the  witness  was  not  sworn  and 
examined  in  the  presence  of  the  defendant.  It  is  not  sufficient  to  read  over 
the  deposition  in  the  defendant's  presence.     The  King  v.  Crowther        .     162 

6.  Pexjury.— To  support  an  indictment  for  perjury,  the  oath  must 

have  been  taken  m  a  judicial  proceeding,  and  be  material  to  the  question 
depending.     The  King  y,  Ayleit 152 

(nXSTOtf. — ^A  custom  for  poor  and  indigent  householders  living  in  A.  to  cut 
and  carry  away  rotten  boughs  and  branches  in  a  chase  in  A.  cannot  be 
supported ;  the  description  ox  the  persons  entitled  being  too  vague.  Selhy  v. 
Boh%n$on 615 

BBAD  BODY.— Taking  up  dead  bodies,  even  though  for  the  purpose  of 
dissection,  is  an  indictable  offence.     The  King  v.  Lynn  607 

DECEIT — ^False  affirmation — ^Damage. — ^A  false  affirmation,  made  by 
the  defendant  with  intent  to  defraud  the  plaintiff,  whereby  the  plaintiff 
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receiyes  damage,  is  the  ground  of  an  action  upon  the  case  in  the  nature  of 
deceit.    Ptuley  y.  Frteman 634 

DILAPIDATIONS. — ^An  action  for  dilapidations  of  a  prebendal  house 
may  be  maintained  by  a  succeeding  prebendary  against  nis  predecessor. 
BaddiffeT.D'Oyly 6«) 

EASEMEITC — Way-leave. — ^Tinder  the  grant  of  a  free  and  oonyenient 
way  for  the  purpose  of  carrying  coals,  among  other  articles,  the  grantee  has 
a  nght  to  lay  a  framed  waggon-way.  Under  a  grant  of  a  way  from  A.  to  B. 
in,  through,  and  along  a  particular  way,  the  grantee  is  not  justified  in 
making  a  transyerse  road  across  the  same.  Smhou9t  y.  ChrUtian,  •  BOO 
And  see  Poor  Rate,  1. 

BCCIjKSIABTICAL  IaAW— 1.  Power  of  spiritual  court  to  compel 
churchwardens  to  deliver  accounts. — ^The  spiritual  court  may  compel 
the  churchwardens  to  deliyer  in  their  account,  but  cannot  decide  on  Uie 
propriety  of  the  charges.  Therefore,  if  they  take  any  step  after  the  accounts 
are  deliyered  in,  it  is  an  excess  of  jurisdiction,  for  which  a  prohibition  will 
be  granted  eyen  after  sentence.    Leman  y.  Ooulty         •        .        .        •    624 

2.  Licence  of  curate. — ^A  mandamus  to  a  bishop  to  license  a  curate 

of  an  augmented  curacy,  where  there  was  a  cross  nomination,  refused ;  because 
the  party  had  another  specific  legal  remedy  by  quare  impedit.  The  King  v. 
The  Bishop  of  Chester 237 

3.  Lease  of  rectory-house — ^Kon-residence  of  rector  for  eig^hty 

days. — ^A  lease  of  a  rectory-house,  &c.  by  a  rector  becomes  yoid  by  13  Eliz. 
c.  20,  by  his  non-residence  for  eighty  days,  of  which  a  stranger  may  take 
odyantage.  And  there  is  no  distinction  between  a  demise  by  deed  or  by 
parol.  So  that  his  lessee  cannot  maintain  an  ejectment  against  a  stranger, 
who  enters  without  any  title  whateyer.    Doe  t.  Barber         .        .        .611 

And  see  Advowson,  Dilapidations. 

EJECTMENT. — In  ejectment  the  plaintiff  must  recoyer  on  a  legal  title. 
A  satisfied  term  may  be  presumed  to  be  surrendered;  but  an  unsatisfied 
term,  raised  for  the  purpose  of  securing  an  annuity,  during  the  life  of  the 
annuitant,  cannot ;  and  it  may  be  set  up  as  a  bar  to  the  neir  at  law,  eyen 
though  he  claim  only  subject  to  the  charge.    Doe  y.  Staple  .        .        .    595 

ESTATE   TAIL.    £fee  Forfeiture. 

ESTOPPEL.    See  Landlord  and  Tenant,  9. 

EVIDEKCE. — 1.  Deceased  persons. — ^Declarations  by  tenants  are  ad- 
missible eyidence  after  tiieir  death  to  shew  that  a  certain  piece  of  land  is 
parcel  of  the  estate  which  they  occupied;  and  proof  that  the^  exercised 
acts  of  ownership  in  it,  not  resisted  by  contrary  eyidence,  is  decisiye.  Davits 
y.  Pierce 419 

2.  Parol  evidence. — Parol  eyidence  cannqt  be  admitted  to  show 

that  a  party  haying  agreed  for  the  purchase  of  an  estate  in  his  own  name,  had 
in  fact  purchased  it  on  behalf  of  another  person.    Bartlett  y.  Picker sgill        1 

3.  Parol  eyidence  may  explain  but  not  extend  an  ambiguous  written 

agreement.     Stokes  y.  Moore ,        .24 

4.  Parol  eyidence  cannot  be  admitted  for  the  purpose  of  yarying 

an  agreement  in  writing,  although  it  may  for  the  purpose  of  raising  an 
equity  founded  on  the  agreement,  by  proof  of  collateral  circumstances. 
Davis  y.  Symonds 63 

And  see  Criminal  Law. 
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EXECUTION.    See  Sheriff. 

EXECXJTOB. — ^Where  an  executor  permita  debts  carryiDg  interest  at  6L 
per  cent,  to  run  on  when  he  had  in  his  hands  a  fund  to  pay  them,  he  shall 
pay  interest  at  that  rate.  But  where  it  appears  only  that  the  executor 
retained  the  assets.for  his  own  purposes,  he  shall  answer  interest  at  4  per  cent. 

An  executor  shall  not  be  permitted,  either  immediately  or  by  means  of  a 
trustee,  to  be  the  purchaser  from  hiniself  of  any  part  of  the  assets.    Hall  y. 

Ballet " 3 

And  see  Will,  18,  20,  and  Married  Woman. 

EXECXJTO&  DE  SON  TO&T. — 1.  If  an  executor  plead  (to  an  action 
on  bond)  payment,  and  omit  to  plead  plene  administravity  and  a  yerdict  be 
giyen  agamst  him  on  such  plea ;  it  operates  as  an  admission  of  assets  in  an 
action  founded  on  that  judgment,  suggesting  a  devastavit,  Erving  y. 
Ptta-e 794 

2.  If  A.,  the  seryant  of  B.,  sells  the  goods  of  C,  an  intestate,  as  well 

after  his  death  as  before,  though  by  the  orders  of  C,  and  pay  the  money 
arising  therefrom  into  the  hands  of  B.,  B.  may  be  sued  as  an  executor  d^  eon 
tort.  If  a  person,  haying  intermeddled  in  an  intestate's  affairs,  has  money 
belonging  to  the  intestate  in  his  hands  at  the  time  when  an  action  is  brought 
against  lum  as  executor,  for  a  debt  due  from  the  intestate,  he  is  liable  as  an 
executor  (2e  «on  tor^.     Fadget  y.  Priest ,    440 

3.  An  executor  de  son  tort  of  an  intestate  cannot  discharge  himself 

from  an  action  brought  by  a  creditor  by  deliyering  oyer  the  effects  to  the 
rightful  executor,  though  no  administration  was  granted  until  after  the 
action  was  brought.  Nor  can  he  retain  for  his  own  debt  of  a  higher  nature 
by  consent  of  the  rightful  administrator  after  the  bringing  of  the  action  by 
the  creditor.     Curtis  y.  Vernon 774 

FACTOR.    See  Stoppage  in  Transitu. 

FAliSE  PBETENCES.—The  statute  30  Geo.  II.  c.  24,  s.  1,  as  to  obtaining 
monej  or  goods  tmder  a  false  pretence  with  an  intent  to  defraud  (sub- 
stantiaUy=Larceny  Act,  24  &  25  Vict.  c.  96,  s.  88)  extends  to  a  fictitious 
story  relating  in  part  to  what  is  represented  as  a  future  eyent ;  and  where' 
the  pretence  is  conyeyed  by  words  spoken  by  one  defendant  in  the  presence 
of  tine  others,  who  are  acting  together,  they  may  all  be  indicted  jointly. 

Young  y.  The  King 660 

And  see  Bond. 

P0B.FEITT7KE. — ^A.  tenant  for  years,  remainder  to  B.  for  life,  remainder 
to  the  first  and  other  sons  of  B.  in  tail,  remainder  to  the  heirs  of  B.  in  tail ; 
A.  and  B.  join  in  a  lease  and  release  to  make  a  tenant  to  the  prsecipe,  and 
suffer  a  recoyery ;  the  estate  tail  limited  to  the  sons  of  B.  is  not  deyested  by 
the  recoyery,  nor  is  there  any  forfeiture  of  the  respectiye  estates  of  A.  and  B. 
Smith  y.  Clyford 384 

FBAT7DS,  STATUTE  OF— 1.  Oral  promise.— Promise  to  pay  for  goods 
supplied  to  another  made  in  these  words,  "  if  you  do  not  know  him  you 
know  me,  and  I  will  see  you  paid ;  "  is  inyalid,  not  being  in  writing.  There 
is  no  distinction  between  a  promise  to  pay  for  goods  furnished  for  t£e  use  of 
another  made  before  ^ey  are  deliyered  and  after.     Matson  y.  Wharam     429 

2.  The  mere  circumstance  of  the  name  of  the  party  being  written  by 

himself  in  the  body  of  a  memorandum  of  agreement  for  a  lease  will  not 
constitute  a  mg^ture  within  the  meaning  of  the  Statute  of  Frauds.  Stokes  y. 
Afoore  and  Uxor 24 

3.  Parol  agreement  for  a  settlement  upon  marriage  cannot  be  sued 

on  afterwards  on  ground  of  part  performance ;  but  no  case  of  a  settlement 
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reciting  an  agreement  before  marriage  ia  within  the  statute.  BefuBal  after 
marriage  to  perform  a  preyions  agreement  to  settle  is  a  fraud,  against  which 
equity  will  relieve.     DuncUu  y*  Dutens 112 

FBISKDLT  80CISTT.    See  Trover. 

QXJABANTEE — Bond  for  fidelity  of  servant. — A  bond  with  condi- 
tion that  a  clerk  shall  serve  faithfully  and  account  for  all  money,  &c,  to  the 
obligee  and  his  executors,  does  not  make  the  obligor  liable  for  money 
received  bv  the  clerk  in  the  service  of  the  executors  of  such  obligee,  who 
continue  the  business  and  retain  him  in  the  same  employment.  Marker  r. 
Parker 201 

HALF-PAY.     See  Officer,  2. 

HIGHWAY — 1.  Duty  to  repair. — If  trustees  under  a  road  Act  turn  a 
road  through  an  enclosure,  and  make  the  fences  at  their  own  expense,  and 
repair  them  for  several  years,  they  cannot  be  compelled  to  continue  such 
repairs,  unless  there  be  a  special  provision  in  the  Act  to  that  effect.  The 
KingY.    The  Commisiioners  of  Llandilo  Boads 466 

2.  If  the  inhabitants  of  a  township,  bound  by  prescription  to  repair 

the  roads  within  the  township,  be  expressly  exempted  by  the  provisions  of  a 
road  Act  from  the  charge  of  repairing  new  roads  to  be  made  within  the  town- 
ship, that  charge  must  necessarily  fall  on  the  rest  of  the  parish.  The  King 
V.  Slieffield 442 

3.  Toll — Immemorial  usage. — ^If  a  person,   claiming  a  toll  for 

pasiiing  over  an  highway,  can  shew  that  the  liberty  of  passing  over  the  soil, 
and  the  taking  of  toll  for  such  passage,  are  both  immemorial,  and  that  the 
soil  and  the  tolls  were  before  the  time  of  legal  memory  in  the  same  hands, 
though  severed  since,  it  shall  be  presumed  tnat  the  soil  was  originally  granted 
to  the  public  in  consideration  of  the  tolls ;  and  such  original  grant  is  a  good 
consideration  to  support  the  demand.     Lord  Pdham  v.  Pickengill         .    348 

4.  ToUs — Mortgage — Excess  of  statutory  power. — The  trustees 

of  a  public  Turnpike  Act,  which  empowers  them  to  erect  toll-houses  and 
mortgage  the  tolls,  and  which  declares  that  there  shall  be  no  priority  among 
the  cremtors,  have  no  power  to  mortgage  the  toll-houses  or  gates.  If  in 
fact  they  have  made  such  a  mortgage,  and  an  ejectment  is  brought  against 
them  by  the  mortgagee,  they  are  not  estopped  by  their  deed  from  insisting 
that  the  Act  gives  them  no  such  power,    yairiitie  v.  Gilbert         .        .    455 

INFANT.    See  Landlord  and  Tenant,  2 ;  and  Tenant  for  life. 

INSinEtANCE  (MARINE) — 1.  Abandonment.— Owners  of  a  ship  in- 
sured for  a  voyage  are  not  entitled  to  abandon  where  the  ship  has  performed 
the  voyage,  although  so  damaged  as  not  to  be  worth  repairmg.  Caialet  v. 
St.  Barbe 178 

2.  When  the  assured  receive  intelligence  of  such  a  loss  as  entitles 

them  to  abandon,  they  must  make  their  election  in  the  first  instance ;  and  if 
they  abandon,  they  must  give  the  underwriters  notice  within  a  reasonable 
time ;  otherwise  they  waive  their  right  to  abandon  and  can  only  recover  as 
for  an  average  loss.    Mitchell  v.  Edie 318 

3.  Failure  of  agent  to  ixisure. — A  merchant  abroad,  having  effects 

in  the  hands  of  his  correspondent  here,  may  compel  him  to  procure  an 
insurance  for  him.  If  a  merchant  here  has  been  accustomed  to  procure 
insurances  for  his  correspondent  abroad  in  the  usual  course  of  trade,  the 
latter  has  a  right  to  expect  an  insurance  at  the  hands  of  the  former,  unless 
some  previous  notice  be  given  to  the  contrary.  If  a  merchant  abroad  send 
bills  of  lading  to  his  correspondent  here,  and  at  the  same  time  give  directions 
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to  procure  an  insuranoe,  the  latter  cannot  accept  the  bills  of  lading  without 
obeying  the  orders  to  insure. 
If  a  merchant  abroad,  interested  in  goods  and  the  freight  of  a  cargo,  mort- 

fage  them  to  his  creditor  here  for  payment  of  money  at  a  certain  day,  and 
y  letter,  inclosing  the  bills  of  lading,  direct  him  to  insure,  the  latter  will  be 
liable  to  an  action  for  not  insuring,  notwithstandlag  the  mortgage  was 
become  absolute  before  the  letter  was  receiyed.    Smith  y.  Lascellea       .    457 

IKSmEtANGE  (MARINE)— 4.  Alteration  in  voyage.  — If  a  ship, 
insured  from  a  certain  time,  sail  before  the  time  on  a  different  yoyage  from 
that  insured,  the  assured  cannot  recoyer,  though  she  afterwards  get  into 
the  course  of  the  yoyage  described  in  the  policy,  and  is  lost  after  the  day 
upon  which  the  policy  was  to  haye  attached.     Way  y.  Modigliani,        .    412 

6.  ConBtruction  of  warranty. — ^In  a  marine  policy,  a  warranty 

that  the  ship  *'  was  well "  on  a  certain  day  is  complied  with  if  she  was  so  at 
any  time  that  day.    Blackhurai  y.  Cockell 717 

6.  Illegality — Trading  with  enemy. — Where  a  policy  does  not 

appear  on  the  face  of  it  to  be  illegal,  the  Court  will  not  grant  a  new  trial  in 
order  to  let  the  defendant  into  proof  that  it  was  so ;  but  he  should  haye 
shewn  it  on  the  trial.  How  far  trading  with  an  enemy  is  illegal  in  a 
subject  ?    Oi$t  y.  Mason 154 

7.  Loss  of  ship  by  capture. — ^Money  haying  been  expended  in 

reclaiming  a  cargo  on  board  a  ship  captured  was  insured  by  the  owners  upon 
the  eyent  of  the  ship's  arriyal  at  Marseilles ;  The  ship  being  captured,  and 
restored  upon  appeal,  relinquished  her  yoyage  and  was  afterwards  lost; 
Pending  the  appeal  the  goods  were  ordered  to  be  sold,  and  the  expenses  of 
the  appeal  were  afterwards  defrayed  therewith ;  yet  an  ayerment  of  a  loss 
by  capture  is  bad,  because  the  ship  might,  notwithstandini^  the  capture, 
haye  afterwards  arriyed  at  Marseilles ;  and  this  being  a  wagermg  policy,  the 
assured  could  not  at  any  time  abandon.    KuUn  Kemp  y.  Vigne  205 

8.  Misrepresentation. — Any  person  acting  by  the  orders  of  the 

insured,  and  who  is  any  wise  instrumental  in  procuring  the  insurance,  is 
bound  to  disclose  all  he  knows  to  the  underwriter,  before  the  policy  is 
effected:  and  where  any  misrepresentation  arises  from  his  fraud  or 
negligence,  the  policy  is  yoid.  Where  one  or  two  innocent  persons  must 
suffer  by  the  fraud  or  negligence  of  a  third,  whicheyer  of  the  two  gaye  him 
credit  ought  to  bear  the  loss.    FiUherhert  y.  Mather      .  .134 

9.  Seamen's  wases  and  proyisions  paid  and  consumed  during  an 

embargo  are  not  coyerea  by  an  insurance  on  the  body  of  a  ship.  BohSrtion 
Y.Ewer 164 

10.  Be-as8urance — ^Illegality. — ^An   action   for   money  had   and 

receiyed  will  not  lie  to  recoyer  the  premium  of  a  re-assurance,  which  is 
illegal  by  statute  (19  Geo.  U.  c.  37).    Andree  y.  Fletcher  .701 

11.  Seizure  of  ship  after  completion  of  voyage. — A  ship  being 

insured  for  a  yoyage,  and  imtil  the  ship  has  been  moored  twenty- four  hours 
in  safety,  the  underwriter  is  not  liable  for  any  loss  arising  from  seizure  after 
she  has  been  twenty-four  hours  in  port;  though  such  seizure  was  in 
consequence  of  an  act  of  smuggling  committed  by  the  master  during  the 
yoyage.    Lockyer  y.  OjffUy 194 

12.  Barratry. — If  a  ship  be  insured  by  the  terms  of  the  policy  in 

any  lawful  trade,  and  the  barratry  of  the  master  be  mentioned  as  one  of  the 
risks  to  be  borne  by  the  insurer ;  the  underwriters  will  be  liable  for  a  loss 
which  happens  by  the  barratry  of  the  master  by  smuggling.  Havdock  y. 
Hancill 703 

13.  The  assured  upon  a  yalued  policy  on  freight  is  entitled  to  recoyer 

the  whole  amount,  though  part  of  the  goods  only  were  on  board  at  the  time 
the  ship  was  lost,  the  rest  being  ready  to  be  shipped.  Montgomery  y. 
Eggington 718 

»       R.R. — ^VOL.  I,  8   G 
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INTEREST. — Interest  upon  interest  not  giyen.     Waring  ▼.  Cunlife     88 

JX7BI8DICTION. — A  charter  granting  jnnsdiction  to  borough  magistrates 
over  a  district  not  within  the  borough  does  not  exclude  the  county  justices 
■without  express  words.    Biankley  v.  Win$tanley        ....        704 

LAKDLOBD  AND  TENANT— 1.  A  proviso  in  a  lease  for  21  years  that 
the  landlord  shall  re-enter  on  the  tenant's  committing  any  act  of  bankruptcy, 
whereon  a  commission  shall  issue,  is  good.    Boe  y.  Galliers  .        .        .445 

2.  Infant  reversioner — Ejectment.— Where  an  infant  becomes  en- 
titled to  the  reversion  of  an  estate  leased  from  year  to  year,  he  cannot  eject  the 
tenant  without  giving  the  same  notice  as  the  original  lessor  must  have  given. 
If  an  agreement,  made  by  an  infant,  be  for  his  benefit  at  the  time,  it  ^all 
bind  him.    Maddon  v.  White 453 

3.  Lease — Option  of  renewal. — ^A.  and  B.  covenant  in  a  lease  for  61 

years,  **  That  at  any  time  within  one  year  after  the  expiration  of  20  years  of 
the  said  term  of  61  years,  upon  the  request  of  the  lessee,  and  his  paying  6/. 
to  the  lessors,  they  would  execute  another  lease  of  the  said  premises  unto  the 
lessee,  for  and  during  the  further  term  of  20  years  to  commence  from  and 
after  the  expiration  of  the  said  term  of  61  years,  &c.  And  so  in  like  manner 
at  the  end  and  expiration  of  every  20  years  during  the  said  term  of  61  years, 
for  the  like  consideration,  and  upon  the  like  request,  would  execute  another 
lease  for  the  further  term  of  20  years,  to  commence  at  and  from  the  expira- 
tion of  the  term  then  last  before  granted,''  &c.  Under  this  covenant  the 
lessee  cannot  claim  a  further  term  of  20  ^ears  at  the  expiration  of  the  last 
term  of  20  vears  in  the  lease,  if  he  has  omitted  to  claim  a  further  term  at  the 
end  of  the  nrst  and  second  20  years  in  the  lease.     Rubery  v.  Jervoite    .     191 

—  4.  Lease  for  lives. — ^A.  possessed  of  a  church  lease  for  three  lives 
devised  it  to  trustees  for  certain  purposes,  till  his  son  B.  should  attain  21, 
and  when  his  said  son  should  attain  that  age,  he  directed  his  trustees  to 
stand  seized  of  it  to  the  use  of  his  said  son  and  the  heirs  of  his  body.  And 
by  a  codicil  he  directed  that  if  his  son  B.  should  die  without  issue,  his  son  P. 
should  inherit  the  estate  in  the  same  manner  as  B  was  to  inherit  it.  B 
being  quasi  tenant  in  tail,  if  he  surrender  this  lease  and  take  a  new  one  to 
himself  and  his  heirs  for  t^ee  new  lives,  there  is  no  equity  on  behalf  of 
P.  to  make  B.  or  his  devisees,  trustees  of  the  new  lease  for  P.  Blake  v. 
Blake 35 

5.  Lease— Option  of  purchase. — ^A  lessor  having  jmnted  a  lease 

of  property  with  an  option  of  purchase  to  the  lessee  dies.  The  subsequent 
exercise  of  the  option  operates  as  a  conversion  of  the  property  as  be^een 
the  lessor's  real  and  personal  representative.    Lawes  y.  Bennett      .        .    10 

— —  6.  Lease — Breach,  of  covenant — Parol  licence— Forfeiture. — If  a 
lease  contain  a  proviso,  that  the  lessee  and  his  administrators  shall  not  set, 
let,  or  assign  over,  the  whole  or  part  of  the  premises  without  leave  in 
writing,  on  pain  of  forfeiting  the  lease,  the  administratrix  of  the  lessee 
cannot  underlet  without  incurring  a  forfeiture.  A  parol  licence  to  let  part 
of  the  premises  does  not  discharge  the  lessee  from  tne  restriction  of  such  a 
proviso.  The  lessor's  receiving  rent  after  the  forfeiture  is  no  waiver,  unless 
the  forfeiture  were  known  to  him  at  the  time.    Boe  v.  ffarrieon   .        .513 

7.  Lease — Tenant  for  life — ^ITnuaual  covenant. — ^Under  a  power 

to  a  tenant  for  life  to  lease  for  years,  reserving  the  usual  covenants,  &c.  a 
lease  made  by  him,  containing  a  proviso,  that  in  case  the  premises  were 
blown  down  or  burned,  the  lessor  should  rebuild,  otherwise  the  rent  should 
cease,  is  void ;  the  jury  finding  that  such  covenant  is  unusual.  Doe  y. 
Bandham 369 

8.  Lease  executed  by  tenant  for  life  only. — ^A  lease  executed  by  the 

tenant  for  life,  in  which  the  reversioner,  who  was  then  under  age,  is  named. 
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bnt  not  executed  by  him,  is  yoid  on  the  death  of  the  tenant  for  life ;  and  an 
execution  by  the  reyereioner  only  afterwards  is  no  confirmation  of  it,  so  as 
to  bind  the  lessee  in  an  action  of  covenant    Ludford  y.  Barber     .  156 

IaANDIiOBD  and  TENANT— 9.  A  demise  of  premises  in  Westminster 
late  in  the  occupation  of  A  particularly  describing  them,  part  of  which  was  a 
yard,  does  not  pass  a  cellar  situate  under  that  ya^  which  was  then  in  the  oc- 
cupation of  £.  another  tenant  of  the  lessor.  And  the  lessor,  in  an  ejectznent 
brought  to  recover  the  cellar,  is  not  estopped  by  his  deed  from  going  into 
evidence,  to  shew  that  the  cellar  was  not  intended  to  be  demised.  Doe  v. 
Burt 367 

10.  Notice  to  quit — ^If  a  landlord  give  notice  to  his  tenant  to  quit  at 

the.  expiration  of  the  lease,  and  the  tenant  hold  over,  the  landlord  is  entitled 
to  double  rent 

And  a  second  notice,  delivered  to  the  tenant  after  the  expiration  of  such 
notice,  to  quit  on  a  •*  subsequent  day,  or  to  pay  double  rent,"  is  no  waiver 
of  such  first  notice,  or  of  the  double  rent  which  has  accrued  tmder  it 
Messenger  v.  Armstrong 148 

1 1.  Tenancy  from  year  to  year— Notice  to  quit. — ^In  the  case  of 

a  tenancy  from  year  to  year,  there  must  be  half  a  year's  notice  to  quit, 
ending  at  the  expiration  of  the  year.    Bight  v.  Darby 169 

12.  Tenancy  from  year  to  year— Bight  of  adminiatrator  to 

tenant's  interest. — In  the  case  of  a  tenancy  m>m  year  to  year  as  long  as 
both  parties  please,  if  the  tenant  die  intestate,  his  administrator  has  the 
same  interest  in  the  land  which  his  intestate  had.     Doe  y.  Forter        .    626 

13.  Tenant  to  mortgagor — ^Attornment  to  mortgagee — Secret- 
ing ejectment. — A  tenant  to  a  mortgagor,  who  does  not  give  him  notice  of 
an  ejectment  brought  by  the  mortgagee  to.  enforce  an  attornment,  is  not 
liable  to  the  penalties  of  {he  11  Geo.  U.  c.  19,  s.  12,  for  secreting  ejectments. 
Buckley  y.  Buckley 338 

LEGAOT.    8eeWm. 

UBEL — Justification. — To  print  of  any  person  that  he  is  a  swindler  is 
a  Hbel,  and  actionable.  A  justification  of  such  a  charge  must  state  the 
particular  instances  of  fraud,  by  which  the  defendsmt  means  to  support  it. 
J" Anson  y.  Stuart 392 

IJCENCE— Improper  grant  or  refusal  of  by  Justices.— An  informa- 
tion will  be  granted  against  a  justice  of  the  peace  as  well  for  granting  as 
for  refusing  an  ale  licence  improperly.     The  King  v.  Holland       .        .    362 

XJKITATIONS,  STATUTE  OF.— ^To  prevent  the.  Statute  of  Limitations 
from  running,  there  must  be  a  writ  duly  continued.    Smith  v.  Bower  .    785 

MAGISTBATE— 1.  A  justice  of  the  peace,  who  has  prosecuted  a  gaoler  to 
conviction  for  suffering  a  prisoner  to  escape  committed  by  him  on  a  charge 
of  felony,  is  not  entitled  to  the  costs  of  the  conviction  under  the  6th  W.  & 
M.  c.  11,  8.  3.     The  King  Y,  Sharpness 417 

2.  Justice  of  the  peace — Mistake  of  law. — ^Wherever  magistrates 

act  uprightly  though  tiiey  mistake  the  law,  no  information  will  be  granted 
against  them.     The  King  y.  Jackson 343 

KANOE — 1.  Inspection  of  court  rolls— Leave  to  inspect  the  court 
rolls,  Ac.  of  a  manor  will  be  granted  of  course  on  the  application  of  a  tenant 
of  the  manor  who  has  been  refused  that  permission  by  the  lord.  The  King 
T.  Shelley 673 

2.  Znclosure — ^Effect  of  saving  clause  in  InoloBure  Act.     Townley  y. 

GHbs<m .    600 

a  a  2 
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MANOB — 3.  Waste— Right  of  common. — ^Any  pemon  who  is  seised  in 
fee  of  part  of  a  waste  within  a  manor  may  approve  leaving  a  sufficiency  of 
common,  though  he  is  not  the  lord  of  the  manor.     Olover  y.  Lane        •    737 

MABKET  OVEB.T— Bestitution  of  stolen  goods— Bight  of  original 
owner  to  restitution. — The  original  owner  of  goods  who  prosecutes  the 
felon  to  conyiction  has  a  right  to  the  restitution  of  them,  although  they  have 
been  sold  in  market  overt  But  he  cannot  maintain  trover  against  a  person 
who  fairly  purchased  them  in  market  overt,  and  sold  them  again  after 
notice,  but  before  the  conviction  of  the  theft.    Eorwood  v.  Smith .        .613 

MABBTED  WOKAN— Bight  to  indemnity  from  husband's  estate^ 
Belease — Parol  evidence. — Wife  barred  from  her  right  to  be  exonerated 
oat  of  the  assets  of  her  husband  in  respect  of  money  raised  by  mortgage  of 
her  estate,  and  received  by  him,  by  telling  executor,  she  would  not  raise  her 
claim ;  and  no  difference,  whether  legacies  were  paid  before  or  after.  Parol 
evidence  of  her  declarations  admissible  to  prove,  that  it  was  not  applied  for 
the  husband's  use ;  not  to  prove  the  transaction  itself  different  from  what  it 
appears  to  be  by  the  instruments  and  the  other  evidence ;  as  that  it  was 
intended  as  a  gift  to  him. 

Parol  evidence  admissible  to  prove  application  for  benefit  of  the  wife  or 
any  relation  of  hers.     Clinton  v.  Hooper 102 

And  see  Will,  5,  19 ;  and  Settlement  (Marriage). 
MISBEPBESENTATIOK.    See  Insurance  (ICarine),  8. 

2CISTAXE — Payment  of  money  under. — Such  payment  is  binding  only 
where  the  money  is  paid  into  Court  under  a  rula    Makolm  y.  Fvllarton    667 

— —  of  law  by  Justices.    See  ICagistrate. 

KOBTGAGE — 1.  If  a  subsequent  purchaser  or  mortgagee  has  notice  of  a 
former  purchase  or  incumbrance,  he  snail  not  avail  himself  of  an  assignment 
of  an  old  outstanding  term,  prior  to  both,  in  order  to  get  a  preference.  But 
if  he  had  no  notice  of  such  prior  purchase  or  incumbrance,  and  has  the  first 
and  best  right  to  call  for  the  legal  estate,  then  if  he  gets  an  assignment  of  it, 
a  Court  of  equity  will  not  deprive  him  of  his  advantage.  Willougkhy  y. 
Willoughhy 397 

*^—  2.  An  agreement  to  mortgage  with  a  subse<^uent  delivery  of  the  title 
deeds  will  amount  in  equity  to  a  mortgage,  and  will  be  effectual  from  the 
time  of  the  agreement.    Edge  y.  Worihin^Um 20 

OFFIOE — Expulsion  from.— Where  the  minister  of  an  endowed  dissent- 
ing meeting-house  had  been  expelled  by  a  majority  of  the  congregation,  the 
Court  refumd  a  mandamus  to  restore  him  applied  for  to  enable  him  to  justify 
his  conduct,  because  it  did  not. appear  he  had  complied  with  all  the 
requisites  necessary  to  give  him  a  primd  facie  title.  The  King  v. 
Jolham 770 

OFFICEB— 1.  Executive  acts  of  superior.— Opinion  of  Lord  Mansfield 
and  Lord  Loughborough  that  an  action  does  not  lie  by  a  subordinate  officer 
in  the  Naval  service  against  his  superior  for  accusing,  arresting,  and  bring- 
inghim  to  a  court-martial  for  disobedience  to  ordera 

JDecision  in  the  Exchequer  Chamber  and  eemUe  in  the  House  of  Lords, 
that  where  an  order  has  m  fact  been  disobeyed,  there  is  a  probable  cause  for 
the  accusation,  arrest,  and  court-martial,  although  by  the  sentence  of  that 
court  the  disobedience  was  found  to  be,  in  the  droumBtanoes,  excusable. 
SutUm  y.  JohmUme 257 
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OFFICER— 2.  Half-pay— Not  liable  to  be  schedided  in  statement 
for  creditors. — The  creditors  of  an  insolyent  debtor  may  compel  the  debtor  ot 
include  in  his  schedule  everythiDg  that  he  can  sell  for  his  own  benefit.  But 
the  half-pay  of  an  officer  is  not  the  subject  of  sale;  and  therefore  the 
creditors  cannot  compel  him  to  include  it  in  his  schedule.  Flarty  y. 
Odium 791 

And  see  Public  Officer. 

OVBBSEEB— 1.  Contract  for  maintenance  of  poor— ICajority  of 
ove]*8eer8  and  cburcliwardens  binds  the  rest.— Under  the  9  Geo.  L  o.  7, 
s.  4,  which  entitles  the  churchwardens  and  oyerseers,  with  tbe  consent  of 
major  part  of  the  parishioners,  to  contract  for  the  providing  for  the  poor,  it 
is  not  necessary  that  all  the  churchwardens  and  oyerseers  should  concur; 
the  contract  of  a  majority  of  them  wiU  bind  the  rest.  The  King  v. 
Bteston 777 

2.  A  woman  may  be  appointed  an  oyerseer  of  the  poor.     T?ie  King 

y.8tubb$ 603 

0VSBSEEB8,  APPOINTKENT  OF.— The  parishioners,  as  well  as  the 
overseers  who  are  api>ointed,  may  appeal  to  the  sessions  imder  the  43  Eliz. 
c.  2,  against  the  appointment  of  overseers.  Where  an  Act  of  Parliament 
empowers  two  justices  of  the  peace  to  execute  a  judicial  act,  they  must  meet 
and  execute  it  together.     TU  King  v.  Forrest 628 

PAKTiTAMENTABY  ELECTION.    5ee  Wager,  1. 

PABTNERSHIP— 1.  Bankruptcy.— A.  B.  C.  were  in  partnership,  and 
A.  and  B.  were  aLt$o  concerned  as  partners  in  a  distinct  house.  Commissions 
issued  against  both  firms.  The  estate  of  the  two  cannot  claim  anything 
against  the  estate  of  the  three,  until  the  joint  creditors  of  the  three  are  fully 
satisfied.    Ex  parte  Hargreaves 74 

2,  Dissolution.— The  Court  will  dissolve  a  partnership  where  it 

appears  that  the  business  cannot  be  carried  on  according  to  the  true  intent 
and  meaning  of  the  articles  of  co-partnership,  although  one  partner  objects 
to  the  dissolution.    Baring  y.  Dix 23 

3.  Illegal  transactions  by  one  partner. — ^An  action  cannot  be  main- 
tained by  several  partners  for  ^oods  sold  by  one  of  them  Kving  in  Guernsey, 
and  packed  by  him  in  a  particular  manner  for  the  purpose  of  smuggling, 
tJiough  the  other  partners,  who  resided  in  England,  knew  nothing  of  the 
sale ;  for  it  is  a  contract  by  subiects  of  this  country  made  in  contravention  of 
the  laws ;  and  this  case  must  be  considered  in  the  same  light  as  if  all  the 
partners  lived  in  England.    Biggs  v.  Latvrence 740 

4.  Joint  and  separate  debts — Separate  debt  of  partner  before 

date  of  partnership. — A  sole  trader  indebted  by  bond  took  in  a  nominal 
partner,  but  without  fraud :  two  years  after  the  partnership  failed :  that 
separate  debt  not  permitted  to  be  proved  under  the  joint  commission,  unless 
something,  as  payment  of  interest  by  both,  to  make  the  partnership  liable ; 
for  which  very  little  would  be  sufficient.    Ex  parte  Jackson  ,  .91 

— —  5.  Joint  and  separate  estate— Separate  estate  of  partner. — 
Creditors  of  a  partnership,  which  failed  in  two  years,  allowed  to  come  upon 
the  separate  estate  of  one  partner  in  respect  of  effects  taken  out  of  the 
partnership  by  him  without  the  privity  of  t^e  other. 

Assignees  tmder  separate  commission  cannot  come  upon  joint  estate  for  a 
sum  brought  into  the  partnership  beyond  his  share ;  for  creditors  rely  on  the 
ostensible  state  of  the  fund.    Ex  parte  Assignees  of  Lodge  and  Ftndul  .       99 

AndseeWaHy  1. 
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PATENT — 1.  Opera  House. — ^Not  sufficient  for  the  party  applying  for  a 
patent  merely  to  answer  objections;  but  he  must  lay  a  proper  case.  Upon 
such  application  the  Court  will  take  care  that  the  King  is  not  deceived,  nor 
his  object  disappointed;  and  will  represent  the  whole  to  the  King;  but  will 
not  decide  upon  the  merits  of  the  yarious  claimants. 

Court  will  not  sign  a  patent,  which  does  not  put  the  parties  under  some 
control;  though  there  is  no  caveaf.    Ex  parte  OEeily   .         .         .        .      89 

2.  Specification. — A  patent  is  void,  if  the  specification  be  ambiguous, 

or  giye  directions  which  tend  to  mislead  the  pubKc.     Turner  y.  Winter .    311 

And  He  Corporation,  1. 

PAXJPEB.    See  ICagistrate  and  Poor  Law. 

PAWNBBOKE&— Plate  pawned  by  tenant  for  life— Lien  of  pawn- 
broker as  aeainst  remainder-man. — ^A  pawnbroker  has  no  lien  on  plate 
after  the  death  of  a  tenant  for  life,  who  pawned  it  with  him,  as  against  the 
remainder-man,  although  the  pawnee  had  no  notice  of  the  settlement.  Hoare 
y.  Parker 600 


PE&JT7BY.    See  Criminal  Law,  6. 

POOB  LAW — 1.  Settlement — Consideration  in  conveyance— Parol 
evidence. — ^The  consideration  expressed  in  the  deed  of  conveyance  was  28/., 
but  parol  evidence  was  admitted  to  prove  that  302.  was  the  real  considera- 
tion.    The  King  y.  Inhabitants  of  Scammanden 7dS 

2.  Emancipation. — ^A  child  is  not  emancipated,  so  as  to  lose  the 

benefit  of  an;^  settlement  which  his  father  may  gain  till  21,  or  marriage,  oi 
till  he  has  gained  a  sottlement  in  his  own  ri^ht,  or  till  he  has  contracted  a 
relation  inconsistent  with  the  idea  of  his  bemg  part  of  his  father's  family, 
The  King  T.  Witton-cum^Twamhrookei 71, 

POOR-BATE — 1.  Easement — Liability  of  tenant  of  way-leavei 
for  rates. — ^If  A.  has  an  exclusive  rig:ht  of  using  a  way-leave  oyer  lan< 
which  he  holds  in  common  with  B.,  paying  B.  a  certain  sum  yearly,  and  ha 
the  privilege  of  using  a  way-leave  occupied  by  C,  pa3ring  hun  so  much  pa 
ton  for  the  goods  carried  over  it,  A.  is  not  liable  to  l)e  rated  to  the  relief  o 
the  poor  in  respect  of  either  of  such  way-leaves.  Q,  Whether  the  owner  o 
the  land,  who  receives  a  profit  for  such  way-leave,  is  not  liable  to  be  rate 
for  such  an  increase  of  value  ?    The  King  v.  JoUiffe      ...         .     4;3 

2.  Engine-house.— A  house  and  engine  for  carding  cotton,  whic 

are  rented  as  one  entire  subject,  and  described  by  the  general  name  of  a 
engine-house,  are  rateable  to  the  poor.  The  usc^  of  a  particular  place  cat 
not  control  the  operation  of  a  general  statute.     The  King  v.  Hogg         .     3' 

3.  Occupier  of  fort. — ^Where  the  Sessions  found  that  the  mast 

gunner  at  Seaford  was  the  occupier  of  the  battery  house  there,  which  wi 
the  property  of  the  Crown,  and  from  whence  he  was  removeable  at  pleasur 
th7c  Court  held  that  the  fact  of  his  being  the  occupier  precluded  any  oth< 
question,  and  fixed  his  liability  to  be  rated  to  the  relief  of  the  poor.  T 
King  y.  Hurdie .7 

4.  Omission  of  name. — ^If  the  name  of  any  person  be  omitted  in 

rate  made  for  the  relief  of  the  poor,  the  justices  ought  to  quash  the  rate  ai 
not  amend  it  by  adding  his  name.  The  King  v.  The  Churchwardens  a\ 
Overeeers  of  Maddem .3 

5.  Premises  used  for  military  purposes — Liability  of  Cro\ 

property  to  be  rated.— Stables  rented  by  the  colonel  of  a  regiment, 
order  of  the  Grown,  for  the  use  of  the  regiment  (the  colonel  not  using  thi 
for  his  own  horses,  nor  occupying  them  at  all),  are  not  liable  to  be  rated 
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the  relief  of  the  poor.  The  possessions  of  the  Crown  or  of  the  puhlic  are  not 
rateable.    Lord  Amh^si  v.  Lard  Sommers 497 

POOB-RATE — 6.  Quarter  SesBions— Power  to  amend.— Where  a  per- 
son is  oyercharged  in  a  poor-rate,  the  Sessions  may  relieve  him  on  appeal, 
and  amend  the  rate,  by  lessening  the  sum  assessed  on  him,  under  the  17 
Geo.  U.  0.  38.     The  King  v.  The  LihahiHnU  of  Cheshunt      .        .         .669 

7.  Tolls — ^Assessment   of  tolls  collected  in  two   parishes. — 

Where  a  nayigation  runs  from  A.  to  B.  through  several  intervening 
parishes,  and  the  tolls  for  the  whole  navigation  are  collected  in  those  two 
parishes,  they  may  be  assessed  to  the  poor-rates  in  those  two  parishes  for 
the  whole  amount  according  to  the  proportion  collected  in  each.  The 
justices  at  the  Sessions  are  the  proper  judges  of  the  equality  of  poor-rates ; 
and  the  Court  of  B.  B.  will  not  interfere  upon  the  ground  of  their  being 
unequal,  unless  the  inequality  be  manifestly  apparent  on  the  rate.  The 
King  v.  The  Undertakere  of  the  Aire  and  Colder  Navigation    .         .        .     679 

^^  PBAOTIOE — 1.  Action  on  Bond— Damages— Stay  of  proceedings. 

,  ^  — ^In  an  action  on  a  bond,  damages  may  be  recovered  for  more  than  the 
amount  of  the  penalty ;  and  the  Court  will  not  stay  proceedings  upon  paying 
the  penalty  into  Court.    Lord  Lonsdale  v.  Church  ....     601 

2.  Costs — Security. — ^If  the  plaintiff  reside  abroad,  the  Court  will 

stay  proceedings  till  he  gives  security  for  the  costs.    Pray  y.  Edie        .    200 

3.  Oertiorari. — A  certiorari  is  granted  of  course  on  the  application  of 

the  Crown ;  but  not  so  where  a  defendant  applies ;  but  he  must  lay  some 
ground  for  it  before  the  Court,  supported  by  affidavit.     The  King  y.  Eaton 

436 

4.  Information — ^Bight  of  action. — ^A  party  applying  for  an  in- 
formation must  waive  his  right  of  action ;  but  if  the  Court,  on  hearing  the 
whole  matter,  are  of  opinion  that  it  is  a  proper  subject  for  an  action,  they 
may  give  the  party  leave  to  bring  it.     The  King  v.  Sparrow         .        .    469 

6.  The  exceptions  in  the  enacting  clause  of  a  statute  which  creates  an 

offence,  and  ^ives  a  penalty,  must  be  negatived  by  the  plaintiff  in  his 
declaration.  Not  so,  where  it  is  by  a  subsequent  proviso.  Spieres  y. 
Parker 165 

6.  Before  a  party  can  entitle  himself  by  a  civil  action  to  relief  from 

an  usurious  contract,  he  must  tender  all  the  money  really  advanced. 
Fitzroy  y.  Qwillim 167 


f 


PBOBATE,  of  forged  Will.    See  Will,  20. 


PUBLIC  OFFIOBB— Liability  for  good  s  ordered  in  official  capacity. 

P'— An  officer  appointed  by  government,  giving  orders  in  that  capacity  for 

isupplies  for  the  public  service,  is  not  personally  liable  upon  the  contracts. 

C  Macbeath  v.  Haldimand .        .        .177 

F 

^    BATE.    5e«  Poor  Bate. 

S( 

^^    BECOBDEB. — MandamtM  to  admit  a  recorder  refused,  because  there  was 

a  recorder  de  factOt  and  the  party  had  another  remedy  by  quo  warranto ; 

Cthough  both  of  them  claimea  under  the  same  election.     The  King  y.  The 

ii  Mayor  of  Colchester 480 

P 
'    fyQ^            BIVEB. — ^The  public  are  not  entitled  at  common  law  to  tow  on  the  banks 
^ZiV       6  of  ancient  navigable  rivers.    BaU  y,  Herbert 696 

u<^*^^^  >  BOAD.     £(ee  Highway. 
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SALE  OF  GOODS. — ^A  promise  by  A.,  made  at  B.'s  request,  to  keep  ope^ 
an  offer  for  the  sole  of  ^oods  by  A.  to  B.  for  a  certain  time,  is  withou| 
consideration  and  not  binding  on  A.     Cooke  y.  Oxley     ,        .        .         .     7Sj 

And  He  Stoppage  in  Transitu  and  Market  Overt. 

SALE  OF  LAND.    See  Vendor  and  Purcliaser. 

SEAMEITS  WAGES.     See  Ship. 

SETTLEMENT  (MABBIAGE).  —  1.  Ante-nTiptial  agreement-^ 
Wife's  power  of  disposal. — If  there  be  an  agreement  before  marriage  thai 
a  settlement  shall  be  made  of  the  wife's  estate,  reserving  to  her  a  power  oj 
disposing  of  it,  which  agreement  is  signed  by  the  intended  husband  and  wife^ 
but  not  sealed ;  and  before  the  mariiage  the  wife  disposes  of  it  to  the  hiisbandJ 
who  survives  her,  and  devises  the  estate  by  will ;  the  title  of  his  devia^^ 
cannot  be  set  up  in  an  ejectment  against  the  title  of  tiie  wife's  heir  at  larJ 
Doe  Y.  Staple 59a 

'—  2.  Construction. — If  an  estate  be  limited  by  deed  to  husband  ad 
wife  and  the  heirs  on  the  body  of  the  wife  by  the  husband  to  be  begotten] 
both  have  an  estate-tail.  Bat  if  the  remainder  be  limited  to  the  heirs  oj 
the  body  of  the  wife  by  the  husband  to  be  begotten,  the  estate- tail  vests  is 
the  wife  solely.    Denn  v.  Gillot 51^ 

3.  Covenant    by    husband — Satisfaction. — On    marriage     tl^ 

husband  covenanted  that  if  the  wife  should  survive  him  and  there  should  b^ 
no  issue,  his  executors  should,  within  nine  months  after  his  death,  pay  to  th< 
wife  800i.  for  her  own  use,  but  if  there  should  be  issue,  then  the  800/.  should 
be  laid  out  by  the  trustees,  and  the  interest  paid  to  the  wife  for  life,  ati 
after  her  death  the  principal  divided  amongst  the  children.  There  was  ji\ 
issue  of  the  marria^.  The  husband  by  his  will  bequeathed  one  moiety  d 
certain  articles  of  his  personal  estate  to  his  wife,  which  moiety  greatlj 
exceeded  in  value  the  sum  of  800Z.  This  bequest  will  not  amount  to  i 
performance  or  a  satisfaction  of  the  covenant  contained  in  the  marriage 
settlement.  The  gift  of  a  residue  is  never  considered  as  a  satLsfaction  of  i 
certain  provision  made  for  a  wife  on  marriage,  although  it  may  in  the  eveni 
turn  out  more  beneficiaL    Deveee  v.  Pontet \\ 

4.  Power  of  appointment — ^Execution. — ^Every  execution  of 

power  must  have  a  reference  to  the  original  instrument  creating  that  powei 
and  whoever  claims  under  the  execution  must  make  title  under  the  powc 
itself.  So  that  where  a  power  was  given  to  A.  on  his  mariiage  with  B.  \ 
appoint  to  and  amongst  the  children  of  the  marriage  in  such  proportions,  &{ 
and  A.  by  will  appointed  to  G.  (one  of  such  children)  for  life,  remainder  1 
trustees  to  preserve  contingent  remainders,  remainder  to  the  first  and  oth< 
sons,  &c.  of  C,  and  in  default  of  such  issue  to  D.  another  child  of  A.,  it  vri 
held  that  D.  took  nothing  under  the  settlement.    Robinson  v.  HardcaetU     4i 

5.  Separate    trade    of    wife — Trade    effects    not    liable    U 

husband's  debts. — A  woman  may  before  marriage;  with  the  consent  of  h 
intended  husband,  convey  all  her  stock  in  trade  and  furniture  to  trustees, 
enable  her  to  carry  on  her  business  separately ;  and  if  the  husband  do  n 
intermeddle  with  them,  and  there  be  no  fraud,  such  effects  (though  fluctua 
ing)  are  not  liable  to  his  debts.  But  whether  the  trade  be  carried  on  sole! 
by  the  wife,  or  jointly  with  the  husband,  is  a  question  of  fact  for  the  jur^ 
and  if  they  determine  the  latter,  the  stock  in  trade  is  liable  to  the  debts  i 
the  husband.  But  even  in  such  a  case  the  furniture  is  not,  though  remove 
to  the  husband's  house.  It  is  no  objection  to  such  a  settlement  that  there 
no  inventory  of  the  goods  intended  to  be  thus  settled.    Jarmun  v.  Woollotoi 
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SETTLBMEKT  (UABBIAGE)  —  6.  Post-nuptial  settlement  of 
'wifa'a  property — Parol  agreement  to  settle. — Settlement  after  marriage 
of  the  wife's  property,  reciting  and  in  pursuance  of  a  parol  agreement  before, 
in  trust  as  to  part  of  the  produce  to  the  separate  use  of  the  wife,  as  to  the 
rest  for  husband  for  life,  then  for  wife  for  life,  then  among  the  children 
according  to  appointment  of  the  surviyor,  good  against  crditora  of  the  hus- 
band. Their  bill  to  set  it  aside  was  dismissed  witn  costs.  Choses  in  action, 
Tiz.  stock,  debts,  &o,  are  not  liable  to  creditors ;  they  cannot  be  taken  on 
a  levari  faciaa,  and  cannot  be  touched  in  eqiiity.  Behef  prayed  by  the  bill, 
but  g^iyen  up  at  the  hearing,  must  be  expressly  waiyed  on  the  record. 
Dundas  y.  Dutens 112 

7.  A  woman  pending  a  treaty  of  marriage  with  A.  settled  all  her 

property  to  her  separate  use  with  his  approbation ;  a  few  days  after  B.  by  a 
stratagem  induced  her  to  marry  him  the  day  after  she  first  thought  of  it ;  B. 
had  no  notice  of  the  settlement.  The  settlement  was  established ;  and  a  deed 
of  revocation,  obtained  by  duress,  set  aside. 

The  burthens  to  which  a  husband  is  liable  are  a  consideration  for  his 
marital  rights,  upon  which  therefore  fraud  may  be  committed.  Countess  of 
StnUhmore  y.  Bowes 76 

(VOLTTNTABY)  —  Voluntary   Settlement.  —  Bill    to    have   a 

voluntary  deed  delivered  up,  dismissed.  Cross  biU  to  execute  it,  retained  for 
a  year,  with  liberty  to  sue  upon  a  covenant  in  the  deed. 

Where  deed  is  not  sufficient  to  pass  the  estate,  but  party  must  come  into 
Equity,  Court  never  executes  a  voluntary  a^ement. 

Where  necessary  to  come  to  Equity  to  raise  an  interest  by  way  of  trust, 
there  must  be  at  least  a  meritorious  consideration. 

No  costs  to  any  party  claiming  under  a  contract  not  meritorious,  even 
though  recoyered  upon ;  not  eyen  to  a  trustee.     Colman  y.  Barrel        •      83 

SEWSBS-- Jurisdiction  of  commissioners.  —  Commissioners  of 
Sewers  have  jurisdiction  over  a  sewer  communicating  with  a  na viable 
stream,  or  with  the  sea,  above  the  point  whei*e  the  tide  ebbs  and  flows,  if  the 
place,  over  which  the  jurisdiction  is  exercised,  be  or  be  likely  to  be  benefited 
by  it.    Dure  v,  Oray 494 


B 


8UB&IFF — 1.  Pi.  Fa. — ^Priority  between  judgment  creditors. — 
Where  two  writs  ot  fieri  facias  against  the  same  defendant  are  delivered  to  a 
sheritf  on  different  days,  and  no  sale  is  actually  made  of  the  defendant's 
^^,ie\  goods,  the  first  execution  must  have  the  priority,  even  though  the  seizure 
/n.f^  were  first  made  under  the  subsequent  execution.  And  if  the  person,  claim- 
^,^v,.  i  ing  under  the  second  execution,  pay  the  sheriff  the  amount  of  the  debt  under 
\^i^s^  the  first  execution  for  his  security,  the  Court  wiU  not  compel  the  sheriff  to 
-,  Jer^  refund  that  money  on  motion.     Hutchinson  y.  Johnston.        .         .         .     380 

id  ot^      2.  If  it  appear  by  the  sheriffs  return  to  a  writ  of  execution  that 

,  it^  greater  fees  have  been  taken  for  the  levy  than  are  allowed  by  29  £liz.  c.  4, 

'J(  ^  the  sheriff  is  liable  to  an  action  on  the  statute  at  the  suit  of  the  party  grieved. 

^  Under  that  statute  the  sheriff  cannot  take  any  other  charge  except  for  the 

*^^f  Jul  poundage.     Woodgute  v.  KnatchbuU 449 

tees,  ^      3.  Writ — Betum  by  sheriff— Attachment. — A  sheriff  is  not  liable 

do  ^2  ^  <^  attachment  for  not  returning  a  writ  if  not  called  upon  by  a  rule  of 

uct^^  Court  within  six  months  after  the  expiration  of  his  office ;  notwithstanding 

Bo\^  he  was  requested  by  the  party  to  return  it  before  the  six  months  were 

,  jurS'  expired.     The  King  y.  Jones 411 

mov^     SHIP — 1.  Writ    of    execution    after    seizure    under    Admiralty 
here  f  process. — If  the  owner  of  a  ship  charge  her  for  repairs  done  in  En&rland  by 


iiere  f  process. — If  the  owner  of  a  ship  charge  her  for  repairs  done  in  England  by 

■  ioh  she 
I  satisfy 


fllo^^t  ftu  instrument  under  seal,  stated  to  be  by  way  of  bottomry,  upon  which  she 
"^^  is  afterwards  seized  by  Admiralty  process,  and  decreed  to  be  sold  to  i 
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the  demand,  and  between  the  eeizore  and  decree  a  writ  of  execution  issnes 
against  the  owner  at  the  suit  of  another  creditor,  the  sheriff  cannot  take  the 
vessel  under  this  writ.  There  beins  a  legal  conyeyance  of  the  ship  clothed 
with  possession,  the  execution  credifar  fuls  b^  the  weakness  of  his  own  title, 
irrespective  of  the  question  whether  the  Admiralty  Court  had  jurisdiction  or 
not     Ladbroke  y.  Crickeii 571 

SHIP — 2.  Charter-party; — Claim  for  short  tonnage.— A  covenant  in 
a  charter-party  *'  that  no  claim  should  be  admitted,  or  allowance  made,  for 
short  tonnage,  unless  such  short  tonnage  be  found  and  made  to  appear  on  her 
arrival  on  a  survey  to  be  taken  by  four  shipwrights,  to  be  mdifferently 
chosen  by  both  parties,'*  is  not  a  condition  precedent  to  the  plainttfiTs  right 
of  recovering  for  short  tonnage ;  but  is  a  matter  of  defence,  to  be  taken 
advantaffe  of  by  the  defendants ;  and  the  not  averring  the  performance  is  no 
ground  for  arresting  the  judgment.    Hotham  v.  E,  /.  Co,     .        .         .333 

^ 3.  Deviation  from  course — Stress  of  weather. — ^If  a  ship  he 

driven  out  of  her  loading  port  into  another  port,  and  being  there,  she  does 
the  best  she  can  to  get  to  her  port  of  destination,  she  is  not  obliged  to  retuni 
to  the  port  from  whence  she  was  driven.  Neither  is  it  a  deviation  if  she 
complete  her  lading  at  the  port  into  which  she  is  driven.  In  the  prin- 
cipal case,  however,  there  was  a  custom  to  warrant  this.  Ddany  r. 
Stoddart 139 

4.  Goods  ordered  by  owner— Liability  of  captain  afterwards 

appointed.— Where  goods  were  ordered  for  a  ship  by  the  owner  before  the 
appointment  of  the  captain,  though  some  were  not  delivered  till  afterwards, 
yet  as  no  personal  credit  was  given  to  the  captain,  he  is  not  answerable  for 
any  of  them.    Farmer  v.  Davies .159 

5.  Sale    at   sea.— A   delivery   of   the  grand   bUl   of   sale  of  a 

ship  at  sea  is  equivalent  to  a  delivery  of  the  ship  itself.  Atkituon  v. 
Moling 524 

And  see  Insurance  (Marine). 

SOLICITOR. — ^May  not  purchase  thing  in  litigation  where  litigation 
under  his  management.    Hali  v.  HalUt S 

SPECIFIC  PEBFOBMANCE.    See  Vendor  and  Porchaser,  6,  7,  8. 

STOPPAGE  IN  TBANSITU.— 1.  Determination  of  transit.  Ellis  v. 
Hunt 743 

—  2.  If  a  factor,  in  consideration  of  goods  being  consigned  to  him, 
accept  bills  drawn  by  the  consignor,  and  pay  part  of  the  freight  after  they 
arrive,  and  become  insolvent  before  the  bills  are  due,  and  before  the  goods 
get  into  his  actual  possession,  the  consignor  may  stop  them  in  transitu. 
KinlochY.  Craig 664 

STTITOAY— Arrest  on.    See  Criminal  Law,  4. 

ST7BBTY  —  Contribution. —  The  doctrine  of  contribution  amongst 
sureties  is  not  founded  in  contract,  but  is  the  result  of  general  equity  on  the 
ground  of  equality  of  burthen  and  benefit.  Therefore  where  three  sureties 
are  bound  by  different  instruments,  but  for  the  same  priaoipal  and  the  same 
engagement,  they  shidl  contribute.    Bering  y.  Earl  of  Winchelsea        .      41 

TENANT  FOB  LIFE— Possession— Infancy.— Tenant  for  life  subject 
to  a  tru^t  term  not  let  into  possession  before  account ;  nor  tUl  the  trust  ia 
executed,  unless  on  paying  into  Court  a  sum  sufficient  to  answer  it;  or  where 
the  beat  way  of  parformmg  the  trust  appears  to  be  by  letting  him  into 
possession. 
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Infant  ought  to  sue  by  next  friend ;  not  to  wait  till  of  age.  Blake  t. 
Bunbury Ill 

And  $ee  Landlord  and  Tenant,  Will,  9,  10,  17 ;  atid  Pawnbroker. 

TENDEB. — ^In  order  to  constitute  a  legal  teader,  the  money  should  be 
actually  shown  to  the  person  to  whom  it  is  tendered ;  but  this  may  be  dis- 
pensed with  by  that  person  himself.     Douglcu  y.  Patrick      .        .        .    793 

TIKBEB.    See  Copyhold. 

TITHES— Bight  of  tenant  for  life  to  lease— Power  in  settlement. 
-^Under  the  settlement  of  an  estate,  with  a  power  to  the  tenant  in  posses- 
sion to  let  all  or  any  part  of  the  premises  so  as  the  usual  rents  be  reserved, 
a  lease  of  tithes,  which  had  never  been  let  before,  was  held  void.  In  all  these 
cases  the  intention  of  the  parties  is  to  govern  the  Court  in  construing  the 
power.    PoTfiery  v.  Partington 787 

TOLL.    See  Highway,  3,  4. 

TOWN  CLEBK. — 1.  A  jurat  of  the  Corporation  of  Hastings  may  be 
elected  town-clerk  of  that  corporation.  But  the  two  offices  are  incompatible, 
and  the  acceptance  of  the  latter  (though  an^inferior  office),  will  vacate  the 
former.    Milward  v.  Thatcher 431 

2.  Where  the  town-clerk*s  accounts  are  allowed  by  the  aldermen,  or 

where  a  town-clerk  acts  ministerially  under  the  aldermen,  who.  are  judicial 
officers,  the  offices  are  incompatible ;  and  the  appointment  to  the  former  office 
is  equivalent  to  an  amotion  by  the  corporation  from  the  latter  office.  And  if 
the  person  so  appointed  continue  to  exercise  the  office  of  alderman,  this  Court 
will  grant  an  information  in  the  nature  of  a  guo  warratvto  against  him.  The 
King  v.  Paieman 621 

TBE8PA88 — 1.  Expulsion  from  dwelling  house. — In  trespass  for 
breaking  and  entering  the  plaintifif  *s  house  and  expelling  him  therefrom,  the 
breaking  and  entering  are  the  gist  of  the  action,  and  the  expulsion  is  merely 
aggravation:  therefore  a  justification  as  to  the  breaking  and  entering  wiU 
cover  the  whole  declaration.     Taylor  v.  Ccle 706 

2.  Trespass  lies  for  working  an  estray,  although  the  original  taking 
be  admitted  to  be  lawful.     (Mey  y.  WaUa 133 


're; 


^hfc 


TBOVEB. — A  member  of  an  amicable  society  intrusted  with  a  box  con- 
taining the  fund,  and  bound  by  bond  to  keep  it  safely,  cannot  maintain 
trover  against  another  member  and  a  third  person,  who  take  it  from  him. 
HoUiday  v.  Camaell 346 

And  see  Market  Overt. 


ii 


TJMPIBE. — Choice  of  by  arbitrators.    Boe  v.  Doe 
And  see  Arbitration. 


.    566 


UNDUE  INFLUENCE. — ^Deed  set  aside  as  improvidently  obtained, 
being  obtained  for  an  inadequate  consideration  from  persons  in  low  circum- 
stances, and  unapprized  of  their  right  until  the  time  of  the  transaction. 
Evane  v.  Llewellin 49 

VENDOB  AND  PUBOHASEB— 1.  Auction— Bidder  may  retract 
bid  before  fall  of  hammer. — ^A  bidder  at  an  auction,  under  the  usual 
conditions  that  the  highest  bidder  shall  be  the  purchaser,  may  retract  his 
bidding  any  time  before  the  hammer  is  down.    Payne  v.  Cave      .        .    679 
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VENDOR  AND   PTTKCHASKR— 2.  Auction— Bescisaion    of   con 
tract. — An  estate  was  sold  by  auction,  and  the  purchase  was  to  be  com-    ; 

Sleted  in  two   months  according  to  the  conditions  of  sale.    The  buyer    * 
ied  soon  afterwards,  and  suits  were  instituted  both  in  the  Spiritual  Court    ; 
and  the  Court  of  Chancery  respecting  his  affairs,  which  prevented  the  com- 
pletion of  the  contract.    Four  or  iive  years  alter  the  sale  the  vendor  filed    .^^ 
Lis  bill  to  have  the  contract  rescinded,  and  the  affairs  of  the  buyer  still    ^ 
remaining  unsettled,  the  Court  rescinded  the  contract  and  gave  the  plaintiff 
the  costs  out  of  the  deposit.    Mackreth  v.  Marlar  .         .        .         .SI 

3.  Covenant  for  production  of  deeds. — ^Where  a  purchaser  of  a 

small  part  of  an  estate  takes  a  covenant  from  the  vendor  to  produce  the  title 
deeds  whenever  it  shall  be  necessary,  and  the  deeds  afterwards  come  into  the 
vendee's  possession  on  his  taking  a  mortgage  of  the  other  part  of  the  estate, 
aud  he  then  assigns  the  mortgage  to  a  third  person,  not  mentioning  the 
deeds,  such  third  person  cannot  maintain  trover  against  him  for  the  deeds.  ^: 
Tea  y.  Field tiOS     ' 


yz\ 


-\ 


»- 


4.  Besciasion  of  contract. — ^Purchaser  not  entitled  to  a  convey-  ' >■ 

ance  of  part,  though  answering  the  general  description  in  the  advertisement  '. . 

of  sale,  as  it  was  not  in  the  contemplation  of  either  party  at  the  time  of  the  , 

Surchase  or  conveyance ;  purchaser  being  referred  to  a  more  particular  ,^.'^ 

escription,  which  did  not  include  that  part,  and  the  surrender  having  been  ^T^ 
made  accoixling  to  that  and  f  i  om  his  own  instructions. 

If  one  party  thought  he  had  purchased  bond  fide  part  of  an  estate,  which  --6 

the  other  thought  he  had  not  sold,  it  is  a  ground  to  set  aside  the  contract.  ^ 

If  both  understood  the  whole  was  to  be  conveyed,  it  must;  otherwise  if  -^ 

neither  understood  so.     Calverley  v.  Williams 118  >.: 

5.  Specific  performance. — How  far  the  Court  will  go  in  compelling  ]^: 

a  party  to  complete  a  purchase  when  no  title  can  be  made  to  some  part  of  the  ' 

property.    Poole  v.  Shergold 37  ^..;;' 

6.  Specific  performance — ^Inadequate  consideration. — ^Mere  in-  .^ 

adequacy  of  price  where  it  cannot  be  used  as  evidence  of  fraud,  is  not  of  i,\ 
itself  sufficient  to  prevent  the  Court  from  decreeing  specific  performance. 

Collier  v.  Brotvn 70 


7.  Specific  performance. — Discretion  of  Court.  DavM  v.  iSymoncis    63 

8.  Principles  as  to  errors  in  description,  and  compensation.     CaXcrafi    ^!^. 

Eoebuck 126       ' 


^. 


VISITOR.    See  College. 

WAO£B. — 1.  A  wager  between  two  voters  with  respect  to  the  event  of  ^f^l 

an  election  of  a  member  to  serve  in  parliament,  laid  before  the  poll  began,  is  v^| 

illegal.    Allen  v.  Heam 149  ^-^ 

2.  A  wager  respecting  the  future  amount  of  any  branch  of  the  public  5j<.r? 

revenues  is  ille^,  because  it  leads  to  an  improper  discussion,  and  is  contrary  /^oi 

to  sound  policy.    Ather/old  v.  Beard 666  f^»^r 

3.  A  wager  that  A.  had  purchased  a  waggon  of  B.  is  not  void  at  p  ^ 

common  law,  nor  prohibited  by  stat.  14  Or,  III.  c.  48.     Good  v.  Elliott  •    803  ;  > 


WABBANTY.    See  Insurance  (Marine),  6. 


^'; 


WILL — 1.  Advancement. — A  father  makes  his  will  and  gives  a  legacy 

of  600/.  to  his  son ;  and  afterwards  takes  his  son  into  partnership  and  gives  ,.. 

him  half  the  stock  in  trade  to  the  amount  of  15,000^.    This  advancement  ^^e 

shall  not  be  taken  in  satisfaction  of  the  legacy.    Holmes  v.  Holmes  .        •    2  '^Q 

2.  Construction  —  *  House   I   live    in   and   garden '    passes  >% 

stables  and  coal-pen. — ^A.  being  tenant  for  years  of  a  house,  gardens,  ^y 
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stables,   and    ooal-pen,  bequeathed   in   the  following   wordsbr  a  wife  of 
the  house  I  liye  in«  and  garden,  to  B."    The  stables  and  coaUpc  hnsbandor 
by  A.,  together  with  the  bouse,  passed,  without  being  express  * 
though  the  testator  used  them  for  purposes  of  trade  as  well  4^  she  has 
convenience  of  his  house.     Doe  y.  Collins '      .     79 

WHiIi — 3.  Construction— Beviae  to  trustees  till  A.  shall  atta^^^^^p 
Vested  interest. — A  devise  to  trustees  till  A.  shall  attain  the  age  of  i^^y  ^^ 
when  he  shall  attain  that  age,  to  him  in  fee,  gives  him  a  vested  infr^^}^^ 
▼hich  will  descend  to  his  heirs,  though  he  die  before  24.    Doe  v.  Lea  .^lared 

4.  Construction.~If  lands  be  devised  to  A.,  his  heirs  and  ac.    A 

for  ever,  and  if  he  die  leaving  no  issue  behind  him,  then  over,  the  limiti  the 
over  is  good  by  way  of  executory  devise.    Porter  v.  Bradley  .  ,    •jpB 

5*  Construction — Married  woman — Gift  for   separate   us(  ^ 

Death  of  husband  in  lifetime  of  testator.— A.  devised  lauds  in  trust  to 
pay  the  ronts  and  profits  to  his  daughter  (whose  husband  was  then  living) 
for  her  life,  notwithstanding  her  coverture,  and  not  to  be  subject  to  any 
control,  &c.  of  her  husband,  nor  liable  to  any  debts  which  he  had  or  should 
contract ;  afterwards  the  devisor  made  a  codicil,  taking  notice  of  the  death  of 
his  daughter's  husband,  wherein  he  ratified  and  confirmed  his  said  will :  The 
daughter  is  entitled,  under  this  devise,  to  the  rents  and  profits,  &c.  free  from 
the  control  of  any  future  husband.    BeahU  v.  Dodd      .        .        .        .182 

6.  Construction — ^Devise  in  trust  for  sale — ^Legacies  and  debts 

payable  out  of  real  estate. — W.  by  his  will  devised  his  real  estate  to 
trustees  in  trust  to  sell  and  to  apply  the  purchase  money  in  the  first  place  in 
payment  of  all  the  charges,  and  all  other  his  debts  and  legacies,  and  as  to 
the  residue  of  the  purchase-money,  to  pay  one  moiety  to  his  daughter  M. 
and  to  lay  out  the  otiier  moiety  in  Qovemment  securities,  and  to  pay  the 
dividends  for  the  maintenance  of  the  three  sons  of  his  daughter  A.  until 
(hey  should  attain  their  respective  ages  of  24  years,  and  when  they  should 
have  attained  that  age,  he  gave  that  moiety  equally  to  be  divided  amongst 
them ;  but  if  they  all  should  die  under  24,  then  he  directed  that  such  moiety 
should  sink  into  and  be  deemed  part  of  the  residue  of  his  personal  estate,  and 
be  applied  in  such  manner  as  his  personal  estate  was  thereinafter  given  and 
disposed  of.  He  then  gave  several  specific  legacies ;  and  all  ^9  residue  of 
his  personal  estate  he  gave  to  his  daiighter  A.  and  to  H.  equally  to  be  divided 
between  them.  The  debts  and  legacies  are  payable  in  the  first  instance  out 
of  the  purchase-money  of  the  real  estate.     Wehh  y.  Jonea       .  .29 

7.  Construction. — If  a  term  be  bequeathed  to  A.  and  his  lawful 

heirs,  and  if  he  die  and  leave  no  lawful  heir  then  to  B.  the  limitation  to  B. 
is  good.     Ooodtiiley,  Fegden 606 

8.  Construction — ^Words  of  limitation. — Where  an  estate  was 

limited  by  will  to  A.  for  life,  remainder  to  his  first  and  other  sons  in  tail 
male,  remainder  '*to  the  use  of  all  and  every  the  daughters,  &c.  as  tenants  in 
common,  and  in  default  '  of  such  issue  to  the  use  of  the  right  heirs  of  the 
devisor :  * "  After  the  death  of  A.  without  any  son,  an  only  daughter  took 
only  an  estate  for  life.    Hay  v.  The  Earl  of  Coventry    ....    662 

9.  Construction. — If  an  estate  be  devised  to  B.  the  wife  of  A.  for 

life,  remainder  to  trustees  to  preserve,  &c.,  remainder  to  the  children  of  A. 
and  B.,  and  their  heirs  for  ever,  to  be  divided  among  them  equally,  and  if 
but  one  child,  to  such  only  child  and  his  or  her  heirs  for  ever,  and  for 
default  of  such  issue,  remainder  oyer,  and  at  the  death  of  the  devisor  A.  and 
B.  have  no  child,  the  estate  limited  to  their  children  is  a  contingent  re- 
tnainder  in  fee,  which  on  the  birth  of  a  child  will  vest  in  that  child,  subject 
«  open  and  let  in  those  who  may  be  bom  afterwards ;  and  the  remainders 
ver  will  be  defeated  by  that  estate  becoming  vested.  In  such  a  case  the 
t-vroTds,  '*for  default  of  such  issue,"  mean  **for  default  of  audi  children." 
\l>oe  ▼.  Perryn 757 
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tract  —An  ^^'  Constmction.— A  deyiBe  to  tmBtees,  in  truflt  to  receiTo  rents 
pleted  in  ^  ^^^^R  the  life  of  A. ;  and  that  such  rents  and  profits  shall  be 
died  soon  ^  ^^  subsistence  and  maintenance  of  the  said  A.  during  his  life,  is 
and  the  O^^  executed  in  A.,  and  therefore  cannot  unite  with  a  subsequent 
pletion  e-^^***^®^  *®  *^®  heirs  of  the  body  of  A.  Silvester  v.  Wilson  .  619 
his  bill -11.  Construction.— The  word  "estates'*  in  a  will,  will  carry  the 
remain^iiess  coupled  with  other  words,  which  shew  a  different  intention, 
the  coiier  v.  SmiUm 575 

^  12.  Construction— Deviae  to  wife  for  life  *  provided  she  reniains 

Bmall^^Q^,* — Under  a  devise  to  a  wife  for  life,  provided  she  remains  a  widow, 
deed^xn  case  she  marries  a  second  husband,  then  to  J.  S.  when  he  shall  attain 
^^W  age  of  23  years,  the  wife  has  an  absolute  estate  till  J.  S.  is  23,  though 
*^he  marry  before.    Doe  v.  Freeman 235 

/     13.   A  possibility  coupled  with  an  interest  is  devisable.     Jones  v. 

Boe 656 

14.  Contingenov. — ^Legacy  payable  at  twenty-one,  with  proviso  to 

go  over,  if  legatee  should  at  any  time  become  seised  of  the  real  estate,  to 
which  he  was  entitled  in  remainder  after  an  estate  tail  limited  upon  an  estate 
for  life  subsisting,  when  he  became  twenty-one. 

Even  supposing  there  is  a  contingency  left,  he  must  have  the  legacy  at 

^'  twenty-one ;  but  it  may  be  disputed  afterwards  upon  the  happening  of  tbe 

contingency.     Orijiths  v.  Smith 87 

15.  Deyiae  to  the  *  right  heir '  of  husband  and  wife. — ^A  devise 

to  the  ri^ht  heirs  of  husband  and  wife  is  a  devise  to  such  person  as  answers 
the  description  of  heir  to  both,  namely,  a  child  of  both ;  and  if  no  preceding     I 
estate  be  given  to  the  father  and  mother,  such  child  shall  take  as  a  puichasor. 
'  Roe  V.  QuarUey 326 

16.  Devise— '  Issue  of  her  body.'— Testator  gave  10007.  to  M.  and 

L.  the  issue  of  her  body,  and  in  default  of  such  issue  he  gave  the  said  1000/.  to 

/  be  equally  divided  between  the  daughters  then  living  of  J.  and  E.  his  wife. 

This  devise  takes  in  daughters  of  J.  and  E.  bom  after  the  testator's  death, 

and  therefore  the  limitation  is  too  remote.    Jee\.  Audley       .        .        .46 

17.  Bevise  to  wife  for  life — Gift  over. — Testator  gave  a  legacy  to 

his  son,  an  estate  in  fee  to  a  nephew ;  then  several  parts  of  his  mehold 
estate,  and  a  future  purchase  of  freehold,  to  be  made  with  part  of  his 
personal  property,  and  all  his  leasehold,  to  his  wife  for  life,  then  to  his  son 
and  his  issue  lawfull}r  beeotten,  or  to  be  begotten,  to  be  divided  among 
them,  as  he  should  think  nt :  if  he  die  without  issue,  all  as  well  present 
freehold  and  leasehold,  as  the  estates  to  be  purchased,  to  be  sold;  the 
produce  to  go  over.  No  part  of  his  present  freehold  and  leasehold,  or  the 
estates  to  be  purchased,  to  be  sold  during  life  of  wife  and  son.  All  the  rest, 
residue,  and  remainder  of  his  property  and  effects  whatsoever  and  where- 
soever, after  paying  debts,  &c.,  to  the  wife.  The  son  is  tenant  for  life :  and  . 
the  devise  over  is  good;  but  estates  not  mentioned  do  not  pass  by  it- 
Hockley  v.  Mawlxy 93    i 

18.  Executor— Debt  due  to  creditor  who  does  not  prove  will,    i 

— If  a  debtor  make  his  creditor  and  another  person  executors,  and  the    ' 
creditor  neither  proves  the  will  nor  acts  as  executor,  he  may  maintain  an 
action  against  the  other  for  his  demand  on  the  testator.    Bawlinson  ▼• 
Bkaw 768    I 

19.  Legacy— Satisfaction.— Where  a  legacy  is  given  for  a  par-   | 

ticular  purpose  (as  a  portion)  and  another  bounfy  is  afterwards  given  hy 
testator  m  his  lifetime  for  the  same  purpose,  it  is  considered  as  im^ying  an 
intention  in  the  testator  to  satisfy  the  legacv.    But  this  being  only  a  pre- 
sumption may  be  rebutted  by  evidence   snewing   a  contrary  intention*  i 
Deb«6e  V.  Mann 57  I 
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WnX— 20.  Karried  woman—Separate  property.— WilJ  by  a  wife  of 
ber  separate  property,  and  its  produce,  whether  deriTed  from  her  husband  or 
a  third  person,  is  good. 

The  moment  a  woman  takes  personal  property  to  her  separate  use,  she  has 
the  separate  right  to  dispose  of  it.     Fettiplace  y.  Oargea  .        .        .        .79 

21.  Probate  of  forged  will — Payment  of  money  to  executor 

good  though  probate  be  afterwards  cancelled. — Payment  of  money  to 
an  executor  who  has  obtained  probate  of  a  forged  will,  is  a  discharge  to  the 
debtor  of  the  intestate,  notwithstanding  the  probate  be  afterwards  declared 
null,  and  administration  be  granted  to  the  intestate's  next  of  kin.  A 
probate,  as  long  as  it  remains  unrepealed^  ccmnot  be  impeached  in  the 
temporal  courts.    Allen  y.  Dundas 666 

WOKAX. — ^A  woman  may  be  appointed  an  oyereeer  of  the  poor.  1  he 
^ingY.Stuhbs 6C3 

WAIT.     See  SherifTy  3. 
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